•* 


City 

oA*iM,t  in  jx&toring  i/ie 
<J/iLmrAj  of  ike 

Jo.  or 


of  (Jan   tfranctico 

in  the  jteatjire  of 


REPORTS   OF   CASES 


ARGUED  AND  DETERMINED  IN  THE 


COURT  OF  COMMON  PLEAS 


CITY  AND  COUNTY  OF  NEW  YORK. 


BY  CHARLES  P.  DALY,  LL.D., 

CHIEF  JUSTICE  OP  THE  COURT. 


VOL.    III. 


NEW  YORK: 

BAKER,  VOORHIS  &  CO.,  LAW  PUBLISHERS, 

66    NASSAU    STREET. 

1872. 


v-3 


Entered,  according  to  Act  of  Congress,  in  the  year  1872,  by 

BAKER,  VOORHI8  &  CO., 
Tn  the  Office  of  the  librarian  of  Congress,  at  Washington. 


BAKER  &  GODWIN,  PRINTER; 
Printing-House  Square,  New  York. 


JUDGES 


OF  THE 


COURT    OF    COMMON     PLEAS 


DURING  THE  PERIOD  EMBRACED  IN  THIS  VOLUME. 


CHARLES  P.  DALY,  FIRST  JUDGE. 
JOHN  R.   BRADY.  * 
GEORGE   C.  BARRETT,  t 
FREDERICK  W.   LOEW. 
CHARLES  H.  VAN  BRUNT. 


JUDGES 

SINCE  REORGANIZATION  OF  COURT,  JULY,  1870. 

CHARLES  P.  DALY,  CHIEF  JUSTICE. 
FREDERICK  W.   LOEW. 
CHARLES  H.  VAN  BRUNT. 
HAMILTON  W.  ROBINSON. 
RICHARD  L.  LARREMORE. 
JOSEPH  F.  DALY. 

*  Elected  to  the  Supreme  Court,  November,  1869,  and  CHARLES  H. 
VAN  BRUNT  appointed  to  fill  the  vacancy. 

t  Resigned,  October  1st,  1869,  and  FREDERICK  W.  LOEW  appointed 
to  fill  the  vacancy. 


TABLE    OF    CASES 


KEPOETED 


THIS    VOLUME. 


Abell  v.  "Williams 17 

Abernethy  v.  Society  of  Church 

of  Puritans 1 

Ackerson,  Johnson  v 430 

Ackroyd  v.  Ackroyd 38 

Ackroyd,  Ackroyd  v 38 

Ahern  v.  National  Steamship 

Co 399 

Allen,  Johnson  v 43 

Arnold  v.  Robertson 298 

Atlantic  and  Pacific  Railroad 

Co.,  Hodgskin  v 70 

B 

Baring,  Mulligan  v 75 

Barnard  v.  Kobbe 35,  373 

Barton  0.  Herman 320 

Bateman  v.  Ruth 378 

Baxter,  Bishop  v 176 

Baxter,  Fitzsimmons  v - 81 

Benner,  Frank  v 422 

Bennett,  Bixby  ® 225 

Binsse,  Genet  v 239 

Bishop  v.  Baxter 176 

Bishop,  Hall  v 109 

Bixby  v.  Bennett 225 

Blath,  Brennan  » 478 

Blum  v.  Hartman 47 

Borell  «.  Newell 233 

Bownes  «.  Weld 253 

Bowen,  Sexauer  v 405 

Boyd  v.  Finnegan 222 

Boyd  v.  Howden 455 

Braynard,  Danklessen  v 183 

Brennan  v.  Blath 478 

Britton  v.  Lorenz . .     23 

Broderick  v.  James 481 

Bull's  Head  Bank,  Murray  v.  . .  364 

Bunacleugh  •».  Poolman 236 

Butterworth  v.  Crawford  . .  57 


c 


Campbell  v.  Carter -.  165 

Carr  v.  Great  Western  Insurance 

Co 160 

Carroll  v.  Coughlin 179 

Cartan  v.  Father  Matthew  Uni- 
ted Benevolent  Society 20 

Carter,  Campbell  v 165 

Central    Gold   Mining    Co.  v. 

Platt 263 

Christal,  Struthers  v 327 

Church  of  Puritans,  Abernethy 

v 1 

Colin,  Gunther  v 125 

Comeau  v.  Guild  Farm  Oil  Co..  218 

Corney,  Muldowney  n 170 

Coughlin,  Carroll  <o 179 

Crane,  Rynders  v 339 

Crawford,  Butterworth  v 57 


D 

Daley,  Matthews  v 214n. 

Danklessen  ts.  Braynard 183 

Dart  v.  Walker 136 

Davis,  Guiteman  v 120 

Derby  «.  Hartman 458 

Diederich,  Jones  v 177 

Dillon,  Roberts  v 50 

Dinsmore,  Lienan  v 365 

Dreyer  v.  Rauch 434 

Donohue  ».  The  Mayor,  &c 65 

Dung?).  Parker 89 


E 

Eisner  v.  Keller 485 

Eisner,  Schepeler  v 11 


Yl 


TABLE  OF  CASES. 


F 

Father  Matthew  BeneVolent  So- 
ciety, Cartan  v 20 

Fey  v.  Smith 386 

Finnegan,  Boyd  v 222 

Fitzsimmons  ».  Baxter.   81 

Forty-second  Street  R.  R.  Co., 

Worstera 278 

Fourth  National  Bank  ».  Snow.  167 

Fowler,  Henry  » 199 

Fox  v.  Prudcn 187 

Frank  v.  Benner 422 

Frazer's  Metallic  Life  Boat  Co., 

Stainsby  v 98 

G 

Gannon,  Reed  v 414 

Genet  v.  Binsse 239 

Gillilan  v.  Spratt 440 

Goodkindfl.  Strickland 420 

Goodwin,  McGlone  v 185 

Great  Western    Insurance  Co., 

Carr  v  160 

Green  v.  Green 358 

Green,  Green  v 358 

Guiteman  v.  Dans 120 

Guild  Farm  Oil  Co.,  Comeau  v.  218 
Gunther  ®.Colin : .  125 

H 

Hall  «.  Bishop 109 

Hamburg  American  Packet  Co., 

Klein  « 390 

Hamilton,  Shute  v 462 

Harmon,  O'Donnell  v 424 

Hartman,  Blum  » 47 

Hartman,  Derby  v 458 

Hazleton,  Ripley  « 329 

Henderson  v.  Spofford 361 

Henry  v.  Fowler 199 

Herman,  Barton  v 320 

Hodgskin  v.  Atlantic  and  Pacific 

R.R.  Co 70 

Hoffman,  Passaic  Manufacturing 

Co.  v 495 

Howden,  Boyd  v v 455 

Hudson  River  R.  R.  Co.,  Moo- 

ney  v 105 


James,  Broderick  v 481 

Johnson  v.  Ackerson 430 

Johnston  v.  Allen 43 

Jones  «.  Diederich 177 


K 

Keller,  Eisner  v 485 

Kenny  v.  Planer 131 

Kiefer  v.  Winkens 191 

Klein    ®.   Hamburg    American 

Packet  Co 390 

Kobbe,  Barnard  v 35,  373 

Kohlberg,   Neudecker  v 407 


Lambert,  Mason  v 250 

Leland  t>.  Smith •. .  309 

Leslie  i>.  Leslie 194 

Leslie,  Leslie  v 194 

Lienan  v.  Dinsmore 365 

Lorenz,  Britton  v 23 

Lynch  v.  Meyers 256 

M 

Mahoney,  Smith  v 285 

Maracella  «.  Odell 123 

Marshall,  Wright  v 331 

Mason  v.  Lambert 250 

Matthew  «.  Daley 214w. 

Matthews,  McStea  v 349 

Mayor,  The,  &c.,  Donohue  v 65 

Mayor,  The,  &c.,  McLain  v 32 

Mayor,  The,  &c.,  Riker  v 174 

Mayor,  The,  &c.,  Seaman  v 147 

Metropolitan  Board  of  Health  v. 

Schmades 282 

Metropolitan  Collar  Co.,  Union 

Paper  Collar  Co.  « 171 

Meyers,  Lynch  v 256 

Monroe  v.  Peck 128 

Mooney  v.  Hudson  River  R.  R. 

Co 105 

Muldowney  v.  Corney 170 

Mulligan  v.  Baring 75 

Murray  v.  Bulls  Head  Bank 364 

McGlone  v.  Goodwin 185 

McLain  v.  The  Mayor,  &c 32 

McMahon  v.  Rawhr 116 

McStea  v.  Matthews 349 

N 

National  S.  S.  Co.,  Ahern  <o 399 

Neudecker  v.  Kohlberg 407 

Newell,  Borell  v 233 

New  York  Mail  Steamship  Co., 

Spaids,  v 139 

Nicholson,  Spratt  v 182 

Niles,  Welz  t> 172 


TABLE  OF  OASES. 


Vll 


O 

Odell,  Maracella  v 123 

Olzen  v.  Schierenberg 100 

O'Donnell  v.  Harmon 424 


Parker,  Dung  v 89 

Passaic  Manufacturing  Co.  ». 

Hoffman 495 

Peck,  Munroe  D 128 

Plauer,  Kenny  « 131 

Platt,  Central  Gold  Mining  Co. 

v 263 

Poolman,  Bunacleugh  v 236 

Pruden,  Fox  v 187 

K 

Rauch,  Dreyer  v 434 

Rawhr,  McMahon  v 116 

Reed  v.  Gannon 414 

Biker  v.  The  Mayor  &c 174 

Ripley  v.  Hazelton 329 

Ritchings,  Waldron  » 288 

Roberts  v.  Dillon 50 

Robertson,  Arnold  v 298 

Rozenberg,  Talcott  v 203 

Ruth,  Bateman  v 378 

Rynders  v.  Crane 339 

s 

Salomon,Ynguanzo  v 153 

Sanchey,  Wood  v 197 

Schepeler  v.  Eisner 11 

Schierenberg,  Olzen  v 100 

Schmades,  Metropolitan  Board 

of  Health® 282 

Seaman  v.  The  Mayor  &c 147 

Sexauer  «.  Bowen 405 

Shute  v.  Hamilton 462 

Smith,  Fey  v 386 

Smith,  Leland  v 309 

Smith  0.  Mahoney 285 


Smith,  Stones 213 

Snow,  Fourth  National  Bank  v.  167 
Spaids  v.  New  York-Mail  S.  S. 

Co 139 

Spoffard,  Henderson  v  361 

Spratt,  Gillilan  v 440 

Spratt  v.  Nicholson  182 

Stainsbyfl.  Frazers  Metallic  Life 

Boat  Co 98 

Stetson,  Town  v 53 

Stone  0.  Smith 213 

Strictland,  Goodkind  v 420 

Struthers  v.  Christal..  .  327 


Talcott  v.  Rozenberg 203 

Thorpe  v.  Waddingham 275 

Torpeyfl.  Williams 162 

Town  v.  Stetson 53 

u 

Union  Paper  Collar  Co.  ®.  Met- 
ropolitan Collar  Co 171 

w 

Waddingham,  Thorpe  v 275 

Waldron  v.  Ritchings  288 

Walker,  Dart  v 136 

Walsh  v.  Weidenfeld 334 

Weidenfeld,  Walsh  v 334 

Weld,  Bownes  v 253 

Welz  v.  Niles    172 

Williams,  Abell  v 17 

Williams,  Torpey  v 162 

Winkens,  Kiefer  v 191 

Wood  v.  Sanchey 197 

Worster  v.  Forty  Second  Street 

R.  R.  Co 278 

Wright  ®.  Marshall    331 


Ynguanzo  v.  Salomon  153 


CASES    '   ' 

ARGUED  AND  DETERMINED 


CITY  AND  COUNTY  OF  NEW  YOEK. 


CHARLES  ABERNETHY  v.  THE  SOCIETY  OF  THE  CHURCH  OF  THE 

PURITANS. 

By  the  terms  of  a  deed  to  the  plaintiff  of  a  pew  in  the  defendant's  church  edifice, 
it  was  conditioned,  among  other  things,  that  the  grantee  should  pay  annually  a 
sum  equal  to  ten  per  cent,  of  the  original  appraised  value  of  the  pew  (amounting 
to  $80),  and  whatever  else  should  be  further  assessed  thereon,  and  provision  was 
made  for  a  forfeiture  and  sale  of  the  pew  in  case  of  non-payment  of  such  assess- 
ments. The  defendant  laid  assessments  on  each  pew,  for  the  years  1861  and 
1862,  of  a  sum  equal  to  fifteen  per  cent,  of  their  original  appraised  value,  for 
each  year.  The  plaintiff  refused  to  pay  the  assessments  on  his  pew,  and 
brought  suit  to  restrain  defendant  from  selling  the  pew  for  non-payment. 

Held,  That  in  laying  an  assessment  of  fifteen  per  cent.,  instead  of  ten  per  cent., 
the  defendants  violated  no  contract  with  the  plaintiff,  and  a  court  of  equity 
will  not  on  that  ground  interfere  to  restrain  a  forfeiture  and  sale  of  the  pew. 

Held  further,  That  the  plaintiff,  in  asking  a  court  of  equity  to  interfere  by  in- 
junction in  such  a  case,  should  show  either  payment  or  offer  of  payment  of  so 
much  of  the  assessment  admitted  by  him  to  be  duly  laid. 

It  seems,  however,  that,  even  in  case  of  payment  or  offer  of  payment,  the  court 
will  not  interfere,  because  the  forfeiture  and  sale  threatened  by  the  defendant, 
if  unlawful,  could  not  divest  the  plaintiff  of  his  property  in  the  pew. 

A  pew  owner  or  holder  has  no  legal  interest  in  the  church  edifice,  or  in  the  land 
upon  which  it  stands,  or  in  the  proceeds  of  the  sale  thereof.  All  that  he  has  or 
can  acquire  is  the  right  to  occupy  the  pew  during  divine  service,  which  is  a 
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qualified  interest,  and  one  necessarily  limited  in  point  of  time,  for  if  the  build- 
ing is  destroyed  or  taken  down,  the  right  is  gone. 

Hence  it  is  no  ground  for  an  injunction  against  the  sale  of  a  pew  by  the  trustees 
for  non-payment  of  assessments,  that  the  plaintiff  will  by  such  sale  be  de- 
prived of  his  proportion  of  the  proceeds  of  the  sale  of  the  church  edifice  at 
the  expiration  of  the  lease  of  the  land  upon  which  it  stands. 

Forfeitures  are  not  favored  in  equity,  and  where  the  meaning  is  doubtful,  or  it 
requires  a  strained  or  very  technical  construction  of  language  to  make  out  a 
forfeiture,  it  will  not,  in  equity,  be  inferred  that  a  forfeiture  was  intended. 

An  appellate  tribunal  will  not  reverse  a  decree  upon  a  point  which  was  not 
raised  or  considered  in  the  court  below,  unless  there  was  a  total  want  of  juris- 
diction in  the  court  to  grant  the  relief  sought,  or  to  give  the  judgment. 

The  books  and  minutes  of  a  corporation  are,  as  a  general  rule,  evidence  of  the 
acts  and  proceedings  of  the  corporate  body,  and  if  there  is  nothing  to  render 
them  suspicious,  they  may  be  referred  to,  in  order  to  show  the  regularity  and 
legality  of  its  proceedings. 

Before  the  Code  a  motion  for  nonsuit  brought  up  the  question  whether  the  proof 
was  sufficient  to  support  the  declaration,  and  if  the  plaintiff  proved  his  case  as 
laid,  the  motion  would  be  denied,  because  the  sufficiency  of  the  declaration 
could  be  tested  only  by  demurrer,  or  by  a  motion  in  arrest  of  judgment.  But 
since  the  Code,  the  defendant  does  not  waive  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  by  omitting  to  raise 
it  by  answer  or  by  a  demurrer.  He  may  take  the  objection  at  the  trial  by  a  mo- 
tion for  nonsuit ;  but  omitting  to  take  it  there,  he  cannot  raise  it  upon  appeal. 

THIS  was  an  action  brought  to  restrain  the  defendant  from 
selling  the  plaintiff's  pew  in  its  church  edifice,  pursuant  to  a 
notice  received  by  him  that  the  same  would  be  sold  or  for- 
feited for  non-payment  of  taxes  thereon.  The  plaintiff  held 
the  pew  under  a  deed  from  the  corporation  upon  condition 
that  he  should  "  pay  the  annual  sum  of  ten  per  cent,  on  the 
original  appraisement  of  said  pew,  and  whatever  else  shall  be 
further  assessed  thereon,  and  if  he  should  neglect  to  pay,  and 
by  such  neglect  cause  an  arrearage  of  one  year,  the  same 
should  be  demanded  by  the  treasurer  for  the  time  being  ;  and 
in  case  of  refusal  on  such  demand,  or  neglect  of  payment  three 
months  after  such  demand,  it  should  be  lawful  for  the  trustees 
to  sell  the  same  to  the  highest  bidder.  And  a  bill,  signed  by 
the  treasurer  specifying  the  arrearage,  and  requiring  payment, 
being  left  in  said  pew,  shall  be  considered  a  demand  for  the 
purposes  above  expressed." 
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The  original  appraisement  of  plaintiff's  pew  was  $800,  and 
the  original  appraisement  of  all  the  pews  in  the  church  was 
$79,550.  The  amount  of  money  which  the  society  voted  to 
raise  during  the  year  ending  May  1,  1861,  was  $7,000,  and 
during  the  year  ending  May  1,  1862,  was  $6,000,  and  the 
assessment  made  upon  the  plaintiff's  pew  during  each  of  those 
years,  for  the  non-payment  of  which  forfeiture  was  claimed, 
was  15  per  cent,  upon  the  original  appraisement  value  thereof, 
to  wit :  $120,  each  year.  The  plaintiff  had  not  occupied  the 
pew,  or  paid  the  rent  or  taxes  thereon,  for  about  two  years 
before  he  brought  this  action.  It  also  appeared  that  a  resolu- 
tion of  the  Board  of  Trustees  had  remitted  all  forfeitures  on 
pews,  where  the  owners  had  given  a  written  consent  to  the 
trustees  to  rent  the  pews,  but  the  resolution  at  a  meeting 
of  the  society  was  declared  to  be  unauthorized,  and,  besides, 
the  plaintiff  had  never  given  the  society  the  notice  contem- 
plated by  the  resolution. 

The  cause  was  tried  before  CAEDOZO,  J.,  without  a  jury, 
and  judgment  rendered  for  the  plaintiff,  declaring  him  the 
owner  of  the  pew,  and  restraining  the  defendant  from  selling  it 
pursuant  to  the  notice,  or  for  any  cause  therein  alleged. 

From  this  judgment  the  defendant  appealed  to  the  General 
Term  of  the  court. 

Edward  Gilbert,  for  appellant. 
Phelps  &  Knevals,  for  respondent. 

BY  THE  COURT. — DALY,  F.  J. — The  Society  had  voted  the 
sum  of  $7,000  in  the  year  1860,  to  defray  its  annual  expenses, 
and  the  sum  of  $6,000,  for  that  purpose,  in  1861,  which  was 
to  be  raised  by  an  assessment  upon  the  pew  owners,  at  the 
original  valuation  of  their  pews.  The  original  valuation  of  all 
the  pews  in  the  church,  was  $79,550,  and  that  of  the  plaintiff's 
pew  was  $800.  An  assessment  of  ten  per  cent,  upon  this  valua- 
tion would  have  sufficed  to  raise  either  of  the  sums  voted  in  the 
year  1860  or  1861,  provided  the  assessments  upon  all  the  pews 
were  duly  paid.  It  may  be,  however,  that,  to  provide  against 
the  contingency  of  a  non-payment  of  all  the  assessments, 
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an  assessment  of  more  than  ten  per  cent,  was  necessary,  so  as 
to  secure,  beyond  all  contingencies,  the  sura  requisite,  and 
which  had  been  voted,  for  the  annual  support  of  the  church, 
and  it  is  not  for  this  court  to  say  that  the  trustees  erred,  much 
less  that  they  acted  improperly  or  illegally,  in  fixing  the  rate 
of  the  assessment  at  fifteen  per  cent.  By  so  doing  they  violated 
no  contract  which  the  plaintiff  had  entered  into  with  the  cor- 
poration as  a  pew  owner.  By  the  written  instrument,  the 
plaintiff  and  his  heirs,  were  to  hold  and  enjoy  the  pew  upon 
certain  conditions ;  one  of  which  was  the  payment  of  an 
annual  sum  of  $80,  being  ten  per  cent,  upon  the  original 
appraisement,  and  whatever  else  should  he  further  assessed  upon 
the  pew  for  the  support  of  public  worship  in  the  church,  and 
towards  such  charges  as,  from  time  to  time,  might  be  voted  to 
be  defrayed ;  and  this  was  but  a  further  assessment  of  five  per 
<;ent.  beyond  the  annual  sum  of  $80,  or  ten  per  cent,  upon 
the  original  appraisement,  and  as  such,  was  strictly  within 
the  terms  of  this  condition.  It  further  appeared  that  an  assess- 
ment of  fifteen  per  cent,  had  been  made  on  the  pew  in  the 
church,  previous  to  I860 ;  that  the  plaintiff  paid  it  without  pro- 
test or  complaint,  and  did  so,  as  he  testified,  because  he  went 
to  the  meeting  to  help  to  raise  the  money ;  to  which  he  added, 
"  but  it  was  not  a  legal  assessment ;"  without,  however,  show- 
ing or  stating,  in  what  respect  it  was  illegal,  and  it  further  ap- 
peared that,  at  the  annual  meeting  of  the  Society  in  1861,  a 
resolution  was  adopted  recommending  an  assessment  of  fifteen 
per  cent,  upon  the  valuation  of  the  pews,  to  meet  the  appropria- 
tion then  made.  An  assessment  of  fifteen  per  cent,  might 
yield  more  than  the  sum  which  the  Society  voted  to  raise  an- 
nually for  its  support ;  but  if  it  did,  it  may  not  have  operated 
to  the  injury  or  loss  of  the  pew  owners,  as  in  that  event,  a  less 
amount  for  the  support  of  the  Society  would  be  necessary  the 
following  year,  and  such  appears  to  have  been  the  fact,  for 
$7,000  was  voted  for  that  purpose,  by  the  Society,  in  1860,  and 
but  $6,000  in  1861,  though  in  that  year,  despite  the  diminished 
sum,  the  Society,  at  its  annual  meeting,  as  I  have  stated, 
recommended  that  the  same  assessment  should  be  made  of 
fifteen  per  cent. 
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The  records  of  the  Society,  and  of  the  Board  of  Trustees, 
from  1855  to  1861,  were  offered  in  evidence,  to  show,  among 
other  things,  why  the  increased  assessment  of  fifteen  per  cent, 
was  made,  but  was  excluded  by  the  court,  upon  the  plaintiff's 
objecting.  As  a  general  rule,  the  books  and  minutes  of  a 
corporation  are  evidence  of  the  acts  and  proceedings  of  the 
corporate  body,  and  if  there  is  nothing  to  render  them  sus- 
picious, they  maybe  referred  to,  in  order  to  show  the  regularity 
and  legality  of  its  proceedings  (Angell  &  Ames  on  Corporations, 
§  679).  In  this  case,  they  were  offered  not  only  for  the  pur- 
pose above  stated,  but  to  show  the  rules  of  the  Society,  and  as 
between  the  corporation  and  one  of  its  members,  assuming  the 
plaintiff,  at  the  time,  to  have  been  a  member,  I  cannot  see  why 
they  were  not  admissible  to  show  its  rules,  and  that  the  assess- 
ment was,  as  averred  in  the  answer,  a  proper  one,  duly  made, 
directed  by  the  votes  of  the  Society,  in  the  regular  manner, 
and  for  the  proper  amount  (1  Greenleaf 's  Evidence,  §  493). 
But  this  point  is  not  one  that  it  is  material  to  consider,  as  it  is 
not  essential  that  we  should  put  our  decision  upon  this  ground. 

Another  view  may  be  taken  of  this  case.  If,  as  the  plain- 
tiff claims,  an  assessment  of  fifteen  per  cent,  was  unreasonable 
or  improper,  he  was  at  least  bound  to  pay,  to  the  extent  of  ten 
per  -cent,  upon  the  valuation  of  his  pew,  but,  during  two  years, 
he  has  neither  paid  nor  offered  to  pay  anything.  He  insists 
upon  maintaining  his  right  of  ownership  in  the  pew  during 
this  period,  though  contributing  nothing  to  the  support  of  the 
Society.  Where  a  court  of  equity  interposes  its  aid  to  relieve 
against  a  forfeiture,  it  does  so  only  upon  the  payment  of  the 
amount  due,  together  with  the  interest  (Story's  Equity  Jurisp. 
§  314),  and  it  consequently  follows  that  when  a  party  comes  into  a 
court  of  equity  to  ask  it  to  enjoin  another  party  from  doing  any 
act  towards  the  enforcement  of  a  forfeiture  for  the  non-payment 
of  money,  it  should  appear  that  he  has  paid,  or  offered  to  pay,  to 
the  other  party,  what  that  party  is  justly  or  equitably  entitled 
to.  It  is  a  familiar  maxim  that  he  who  seeks  equity  must  do 
equity,  and  before  the  plaintiff  could  have  the  aid  of  this  court 
to  enjoin  the  defendants  from  selling  his  pew  as  forfeited,  he 
would  have  to  offer  to  pay  the  defendants,  according  to  his  own 
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view  of  the  extent  of  his  obligation,  an  amount  equal  at  least 
to  ten  per  cent,  upon  the  valuation  of  the  pew,  as  his  propor- 
tionate part  of  the  sums  to  be  raised.  From  all  that  appears  in 
the  complaint  or  in  the  evidence,  he  has  neither  paid  nor 
offered  to  pay  anything,  and  asks  this  court  to  maintain  him 
in  that  position  by  restraining  the  defendants  from  doing  any 
act  that  may  interfere  with,  impair  or  take  away,  his  right  of 
property  in  the  pew.  Even  if  he  made  this  offer,  and  the  de- 
fendants had  refused  to  accept  it,  I  doubt  if  his  case  would  be 
one  in  which  the  interference  of  a  court  of  equity  would  be 
necessary,  for  the  defendants  could  not  divest  him  of  his  prop- 
erty in  the  pew  if  they  had  no  lawful  right  to  sell  it,  and  in 
such  cases  a  court  of  equity  does  not  interfere  (Jerome  v.  Ross, 
7  Johns.  Ch.  315  ;  Storm  v.  Mann,  4  Id.  21 ;  Overseers,  &o.  v. 
Hart,  3  Leigh's  R.  1 ;  Osborn  v.  The  Bank  of  the  United  States, 
9  Wheat.  E.  739  ;  Outcalt  v.  Disborough,  2  Green's  Ch.  214). 
But  this  point  is  one  which  it  is  not  necessary  to  pass  upon.  It 
is  sufficient  to  say  that,  in  the  aspect  in  which  the  plaintiff  pre- 
sents himself,  neither  having  paid  nor  offered  to  pay  anything, 
he  could  not  have  the  equitable  aid  of  this  court. 

The  resolution  of  the  board  of  trustees,  providing  for  the 
remission  of  forfeitures  upon  pews,  was,  by  its  terms,  limited  to 
cases  where  the  owners  had  given  or  should  give  a  written  con- 
sent to  the  society  to  rent  the  pews  and  receive  the  rent  for  the 
use  of  the  society.  It  was  shown  by  the  plaintiff's  testimony 
that  he  never  gave  any  consent  in  writing  authorizing  the  trust- 
ees to  rent  his  pew  in  pursuance  of  this  resolution,  and,  in  addi- 
tion, that  the  resolution  was  disapproved  of  at  a  meeting  of  the 
society,  and  declared  by  the  vote  of  a  large  majority  to  be  un- 
authorized. This  evidence  was  a  complete  answer  to  this 
alleged  ground  of  action. 

It  is  insisted,  as  a  further  cause  of  action  in  the  complaint, 
that  the  lease  of  the  ground  upon  which  the  church  edifice  stands 
will  expire  in  five  years  ;  that  the  plaintiff  will  be  entitled,  at 
the  sale  of  the  church  edifice,  at  the  expiration  of  the  lease,  to 
his  proportionate  share  of  the  proceeds,  of  which  he  will  be  de- 
prived by  a  sale  now  of  his  rights  and  privileges  in  his  pew. 
The  plaintiff's  claim  that  he  would  be  entitled  to  a  proportion- 
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ate  part  of  the  proceeds  of  the  sale  of  the  church  edifice,  upon 
the  ground  of  being  a  pew  owner  at  the  time  of  the  sale  and  at 
the  expiration  of  the  lease,  is  wholly  without  foundation  (Fas- 
sett  v.  The  First  Parish  in  Boylston,  19  Pick.  361 ;  Voorhes  v. 
The  Presbyterian  Church  of  Amsterdam,  8  Barb'.  1 35 ;  mat- 
ter of  the  Reformed  Dutch  Church  in  Saugerties,  16  Id.  237 ; 
Freligh  v.  Plait,  5  Cow.  494 ;  Heeney  v.  St.  Peter's  Church,  2 
Edw.  Ch.  608).  A  pew  holder,  or  owner,  has  no  legal  interest 
in  the  church  edifice,  or  in  the  land  upon  which  it  stands.  The 
title  to  it  and  the  right  in  the  land,  whatever  that  right  may 
be,  is  in  the  corporation,  and  the  possession  is  in  the  trustees. 
All  that  the  pew  owner  has,  or  can  acquire,  is  the  right  to  oc- 
cupy the  pew  during  divine  worship,  which  is  a  qualified  inter- 
est and  one  necessarily  limited  in  point  of  time;  for  if  the 
building  is  taken  down,  or  is  destroyed  by  fire,  or  the  pew  is 
destroyed  by  a  necessary  alteration  in  the  internal  arrangement 
of  the  church,  the  right  is  gone.  This  is  the  extent  of  the 
plaintiffs  rights  and  privileges  under  the  conveyance  made  to 
him  by  the  defendants,  as  a  pew  owner,  and  if  the  church  edi- 
fice should  be  sold  at  the  expiration  of  the  lease,  the  whole  in- 
terest which  he  had  as  a  pew  owner  would  be  at  an  end  ;  the 
proceeds  of  the  sale  would  belong  to  the  whole  society  in  its 
corporate  capacity,  and  might  be  applied  by  it  towards  the 
erection  of  another  edifice,  or  to  any  use  and  purpose  within 
the  range  of  its  corporate  powers. 

It  was  one  of  the  conditions  of  the  instrument  executed  by 
the  defendants  to  the  plaintiff,  that  he  should,  upon  withdraw- 
ing from  the  church,  offer  the  pew  to  the  standing  committee 
of  the  board  of  trustees  at  the  sum  originally  paid  for  it,  and 
that  if  the  committee  should,  after  the  space  of  thirty  days, 
neglect  or  refuse  to  pay  for  it,  after  deducting  all  arrears  that 
might  be  due,  then  he  might,  after  having  paid  up  all  arrears, 
sell  it  subject  to  the  same  conditions  upon  which  he  held  it,  and 
that  a  non-compliance  with  the  condition  should  operate  as  a 
forfeiture  of  the  pew  to  the  society.  The  offer  of  it  at  the 
original  price  to  the  committee  was  a  condition  precedent  to  the 
sale  of  it,  and,  as  forfeitures  are  always  to  be  strictly  construed, 
I  doubt  if  the  conditions  extended  beyond  it.  The  plaintiff  ad- 
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mits  in  his  complaint  that  he  had  not  occupied  the  pew  for  two 
years,  and  he  testified  at  the  trial  that  he  had  ceased  to  be  an 
attendant  upon  the  regular  services  of  the  society  in  the  fall  of 
1860  or  in  the  spring  of  1861,  which  was  about,  or  very  nearly, 
two  years.  He  was  asked  the  following  question :  "  Did  you, 
at  the  time  you  left,  offer  the  trustees,  or  the  standing  commit- 
tee on  the  subject,  your  pew,  at  the  original  price,  or  at  any 
price  ? "  The  question  was  objected  to ;  the  objection  was  sus- 
tained, and  the  defendants  excepted.  This  question  necessarily 
assumed  that  when  he  ceased  to  attend  upon  the  regular  services 
of  the  society — that  is,  in  the  fall  of  1860  or  in  the  spring  of 
1861 — he  withdrew,  within  the  meaning  of  this  condition,  from 
the  church,  and  that  not  having,  at,  or  about  that  time,  as  re- 
quired, offered  the  pew  to  the  standing  committee,  there  was  a 
non-compliance  with  the  condition,  and  consequently  a  forfeit- 
ure of  the  pew  to  the  society.  I  think  the  court  was  not  called 
upon  to  go  this  length.  Forfeitures  are  not  favored  in  equity. 
A  court  of  equity  never  lends  its  assistance  to  aid  in  their  recov- 
ery (Livingston  v.  Tompkins,  4r  Johns.  Ch.  431).  And  where 
the  meaning  is  doubtful,  or  it  requires  a  strained  or  very  tech- 
nical construction  of  the  language  to  make  out  a  forfeiture,  it 
will  not,  at  least,  in  equity,  be  inferred  that  a  forfeiture  was 
intended.  It  does  not  necessarily  follow,  because  a  man's 
pew  is  unoccupied  for  two  years,  and  he  has  not,  during  that 
time,  attended  the  regular  services  of  the  congregation,  that  he 
has  withdrawn  from  all  communion  with  the  church ;  but  where 
there  is  an  unequivocal  act,  such  as  the  transfer,  or  the  attempt 
to  transfer,  all  his  right  or  privilege  in  his  pew  to  another,  then 
there  is  such  a  withdrawing  as  will,  within  the  meaning  of  the 
condition,  work  a  forfeiture.  Beyond  this  there  is  no  occasion 
to  go,  as  it  is  provided  in  a  previous  condition,  that  if  the 
assessments  remain  unpaid  for  a  year,  the  trustees  may  sell  the 
pew  in  three  months  after  the  amount  due  has  been  demanded, 
deducting  from  the  proceeds  of  the  sale  what  is  due,  and  pay- 
ing the  remainder  to  the  plaintiff.  To  this  it  may  be  said,  in 
addition,  that  in  equity,  no  man  is  bound  to  answer,  if  his  an- 
swer would  subject  him  to  a  penalty  or  a  forfeiture,  or  to  any- 
thing in  the  nature  of  a  forfeiture,  either  affecting  his  person  or 


NEW  YOEK— APEIL,  1869. 


Charles  Abernethy  v.  The  Society  of  the  Church  of  the  Puritans. 

-  — . . 

his  property  (Gresley's  Equity  Evidence,  83,  84 ;  Livingston  v. 
Tompkins,  4=  Johns.  Ch.  415 ;  Attorney- General  v.  Lucas,  2 
Hare's  E.  566 ;  Henry  v.  The  Salina  Bank,  1  N.  Y.  83  ;  Uio-' 
ridge  v.  Staveland,  1  Yes.  Sr.  55  ;  Smith  v.  Reed,  1  Atk.  526). 
There  was  no  error,  therefore,  on  the  part  of  the  court,  in  ex- 
cluding this  question. 

It  is  objected  by  the  respondent  that  the  points  now  relied 
upon  by  the  defendant  to  show  that  the  action  could  not  be 
sustained  were  not  raised  or  passed  upon  in  the  court  below. 
If  they  were  not,  they  are  not  available  now  upon  appeal ;  for 
it  is  a  familiar  and  long-established  rule,  applied  alike  in  courts 
of  law  and  equity,  that  the  appellate  tribunal  will  not  reverse 
a  decision  upon  a  point  which  was  never  raised  or  considered 
in  the  court  below,  unless  there  was  a  total  want  of  jurisdiction 
in  the  court  to  grant  the  relief  sought  or  to  give  the  judgment ; 
for  it  was  said  by  Chancellor  KENT,  in  Gelston  v.  Hoyt  (13 
Johns.  577),  the  court  below  cannot  be  said  to  have  committed 
an  error  when  their  judgment  was  never  called  into  exercise, 
and  the  point  of  law  was  never  taken  into  consideration.  But 
in  the  present  case,  we  do  not  know  from  anything  which  is 
before  us,  whether  the  points  relied  upon,  were  raised  upon  the 
trial  or  not.  It  appears  from  the  printed  case,  that  when  the 
plaintiff's  testimony  was  closed,  the  defendant  moved  for  a 
dismissal  of  the  complaint ;  that  the  motion  was  denied,  and 
that  the  defendant  excepted ;  but  the  grounds  upon  which  the 
motion  was  made,  if  any  were  stated,  do  not  appear.  It  is 
usual  upon  making  such  a  motion,  to  lay  before  the  court  the 
grounds  upon  which  it  is  founded.  It  is  the  right  of  the  court 
to  know,  and  it  is  the  duty  of  the  party  who  moves,  if  required, 
to  state  them,  and  where  he  states  his  grounds,  he  will  not  be 
entitled  afterwards  to  have  the  judgment  reversed,  because  the 
motion  ought  to  have  been  granted  upon  another  ground  not 
specified  or  brought  to  the  attention  of  the  court  (Belknap  v. 
Scaley,  14  N.  Y.  143 ;  Crook  v.  Mali,  11  Barb.  206,  211). 
Before  the  Code,  a  motion  for  a  nonsuit  brought  up  the  ques- 
tion, whether  the  proof  was  sufficient  to  support  the  declara- 
tion ;  and  if  the  plaintiff  proved  his  case  as  laid,  the  motion 
would  be  denied,  for  the  sufficiency  of  the  declaration  could  be 
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tested  only  by  a  demurrer  or  by  a  motion  in  arrest  of  judg- 
ment (Safford  v.  Stevens,  2  Wend.  163 ;  Kelly  v.  Kelly,  3  Barb. 
419 ;  Van  Vechten  v.  Graves,  4  Johns.  403 ;  Myer  v.  McLean, 
1  id.  509).  The  Code  has  changed  the  law  in  this  respect  by 
declaring  that  the  defendant  does  not  waive  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  by  omitting  to  raise  it  by  his  answer  or  by  a 
demurrer.  He  may  take  that  objection  at  the  trial,  but  if  he 
omits  to  take  it  there,  he  cannot  afterwards  raise  it  upon 
appeal,  for  the  Code  has  not  gone  the  length  of  declaring  that 
he  does  not  waive  it  by  omitting  to  raise  it  upon  the  trial,  and 
has  not  therefore  changed  the  rule  before  referred  to,  that  a 
decision  will  not  be  reversed  for  error,  upon  a  point  not  raised 
or  considered  in  the  subordinate  tribunal.  For  all  that  appears 
before  us,  this  point  may  have  been  embraced  in  the  motion 
for  a  nonsuit,  and  it  necessarily  would  be,  if  the  court,  without 
requiring  the  defendants  to  state  the  grounds  upon  which  they 
moved,  disposed  of  the  whole  case  as  it  then  stood  before  it,  as 
matter  of  law.  It  is  sufficient,  therefore,  for  us  to  say,  that  as 
the  case  stood  upon  the  evidence  and  the  pleadings  when  the 
motion  was  made  to  dismiss  the  complaint,  the  action  was  not 
maintainable,  as  there  was  nothing  in  the  evidence  to  show 
that  an  assessment  of  fifteen  per  cent,  was  unlawful,  improper, 
or  irregular,  or  that  the  plaintiff  had  paid  or  offered  to  pay  any 
amount  as  his  proportional  part  of  the  sum  to  be  raised.  He 
had  shown  nothing  which  could  give  him  any  standing  in  a 
court  of  equity,  and  the  utter  want  of  foundation  for  the  action 
was  completely  established  by  the  evidence  given  on  the 
part  of  the  defendants,  and  was  available  as  an  answer  to  the 
whole  case  under  the  exceptions  taken  by  them  to  the  findings 
and  decision  of  the  judge.  The  judgment  should  be  reversed 
and  a  new  trial  ordered. 

Judgment  reversed. 
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JOHN  F.  SCHEPELER  v.  HENKT  EISNER. 

The  complaint  averred  that  the  plaintiff,  a  broker,  purchased,  at  the  defend- 
ant's request,  and  for  his  account,  ten  thousand  dollars  of  gold  coin,  to  pay 
for  which  the  plaintiff  advanced  the  amount  in  currency ;  that,  at  the  same 
time,  the  defendant  deposited  with  the  plaintiff  one  thousand  dollars  as  a 
margin  to  secure  the  plaintiff  against  loss  by  any  decline  in  the  market 
value  of  the  coin;  that  subsequently,  the  market  value  having  declined, 
the  defendant  deposited  two  other  margins  of  one  thousand  dollars  each; 
that  the  market  value  continuing  to  decline,  by  which  such  margins  were 
more  than  absorbed,  the  plaintiff  gave  the  defendant  "  due  notice  in  writ- 
ing," that  unless  he  deposited  a  further  margin  of  five  thousand  dollars 
before  12  o'clock  noon  of  the  following  day,  the  plaintiff  would  sell  the  gold 
without  delay  at  the  market  rate,  and  hold  him  responsible  for  the  differ- 
ence ;  and  that  the  defendant  having  failed  to  make  good  the  margin  of  five 
thousand  dollars  within  the  time  specified,  the  defendant,  "pursuant  to  said 
notice,"  caused  the  gold  to  be  sold  at  the  Gold  Board,  in  the  city  of  New  York, 
on  the  afternoon  of  the  following  day,  at  the  best  price  attainable,  and  that 
after  deducting  the  amount  obtained  for  it,  together  with  the  broker's  commis- 
sion, and  the  government  tax,  there  remained,  and  was  due  to  the  plaintiff,  a 
balance  or  difference,  for  the  amount  of  which  judgment  is  prayed. 

Held,  1.  That  the  facts  alleged  were  sufficient  to  constitute  a  cause  of  action  for 
money  laid  out  and  expended  by  the  plaintiff  for  the  defendant. 

2.  By  such  a  transaction,  it  is  necessarily  implied  that  if  the  defendant  should 
fail  to  keep  the  plaintiff  secured  against  loss  by  maintaining  his  margin,  the 
latter  should  have  the  right  to  sell  the  gold  for  his  reimbursement  and  security ; 
and  that  in  case  of  such  sale,  fairly  and  justly  made  upon  notice,  and  in  such  a 
manner  as  to  obtain  the  actual  market  value  at  the  time  of  sale,  the  defendant 
would  pay  the  difference  as  money  laid  out  and  expended  at  his  request  and 
for  his  use. 

3.  It  will  be  inferred  from  the  averments  of  "  due  notice  "  of  intention  to  sell,  and 
of  the  sale  "  pursuant  to  the  notice,"  that  the  sale  would  be,  and  actually  was 
made,  at  the  time  specified  in  the  notice  at  the  Gold  Board.    If  not  sufficiently 
specific,  the  defendant's  remedy  was  a  motion  to  have  it  made  more  definite 
and  certain,  before  answer. 

4.  No  allegation  of  a  tender  of  the  gold  by  plaintiff,  or  notice  to  the  defendant  to 
redeem  was  necessary.     The  gold  being  held  by  way  of  pledge  or  security,  the 
pledgee  might  sell  upon  giving  reasonable  notice. 

6.  In  the  absence  of  proof  to  the  contrary,  a  sale  of  the  gold,  at  the  Gold  Board, 
in  the  city  of  New  York,  will  be  held  to  have  been  the  best  mode  of  disposing 
of  such  an  article  at  its  market  value. 

APPEAL  by  the  defendant  from  a  judgment  entered  on  the 
verdict  of  a  jury  at  trial  term. 
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The  action  was  brought  to  recover  a  difference  under  a  gold 
contract. 

The  complaint  alleges  that  the  plaintiff,  at  defendant's  re- 
quest, bought,  for  account  of  defendant,  $10,000  American 
gold  coin,  and  received  from  the  defendant  $1,000  currency,  as 
a  margin.  That  such  margin  was  absorbed  by  the  decline  of 
the  market  value  of  said  gold  coin,  and  on  demand,  defendant 
deposited  $1,000  currency  as  a  further  margin.  Gold  still  de- 
clining, and  the  defendant  failing  to  comply  with  two  several 
requests  for  further  margin,  the  plaintiff  notified  him  that  un- 
less a  further  margin  was  deposited  before  12  o'clock  noon  of  the 
following  day,  the  plaintiff  would  sell  the  gold  without  delay 
at  the  market  rate,  and  hold  defendant  liable  for  the  difference. 
The  defendant  failed  to  deposit  a  further  margin,  and  the 
plaintiff  sold  the  gold  at  the  Gold  Board.  This  action  was 
brought  to  recover  the  difference  between  the  purchase  price  of 
the  gold  and  that  for  which  it  sold.  The  answer  alleged, 
among  other  things,  that  the  whole  transaction  was  in  violation 
of  the  acts  of  Congress,  and  the  statutes  of  the  United  States, 
and  was  void.  Upon  the  trial,  the  plaintiff  read  the  pleadings, 
and  proved  the  interest  on  the  amount  claimed  and  rested. 
The  defendant  moved  to  dismiss  the  complaint,  and  for  judg- 
ment in  favor  of  the  defendant  on  the  pleadings,  on  the 
grounds  set  forth  in  the  opinion  of  the  court. 

The  court  denied  the  motion,  and  thereupon  and  without 
further  evidence,  on  the  plaintiff's  motion,  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  the  amount  claimed. 

From  the  judgment  entered  on  the  verdict,  the  defendant 
appealed  to  the  General  Term. 

Stilwell  &  Swain,  for  the  appellant. 

Bowdovn,  Larocque  &  J2arlow,  for  the  respondent. 

BY  THE  COURT. — DALY,  F.  J. — The  answer  set  up  a  differ- 
ent contract  from  the  one  set  out  in  the  complaint.  '  The  de- 
fendant abandoned  this  defence,  however,  neither  party  giving 
any  evidence  upon  the  trial,  the  defendant  relying  solely  upon 
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his  motion  to  dismiss  the  complaint  upon  the  ground  that  it 
did  not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  averred  substantially,  that  the  plaintiff,  at 
the  time  stated,  purchased,  at  the  defendant's  request,  and  for 
his  account,  ten  thousand  dollars  of  American  gold  coin,  at  the 
price  of  213f  dollars  of  United  States'  currency  for  one  hun- 
dred dollars  of  the  coin,  that  being  the  current  market  rate  at 
the  time  of  the  purchase.     That  the  plaintiff  advanced  the 
amount,  in  currency,  to  make  the  purchase,  together  with  the 
broker's  commission  of  one-eighth  of  one  per  cent.,  amounting 
in  .the  whole  to  $21,754.50  United  States'  currency.     That  the 
defendant,  at  the  time  of  the  purchase,  deposited  with  the 
plaintiff  one  thousand   dollars,   as   a  margin    to  secure  the 
plaintiff  against  loss  by  any  decline  in  the  market  value  of  the 
coin.    That  on  a  day  stated,  this  margin  having  been  absorbed 
by  a  decline  in  the  market  value,  the  plaintiff  called  for  a  fur- 
ther margin  of  $1,000,  in  currency,  which  the  defendant  de- 
posited.    That  the  market  value  continuing  to  decline,  and  the 
margins  deposited  having  been  more  than  absorbed  by  such  de- 
cline, the  plaintiff  called  upon  the  defendant  upon  the  15th 
and  upon  the  21st  of  March  for  further  margins,  but  the 
defendant  failed  to  comply  ;  whereupon,  the  plaintiff,  upon  the 
23d  of  March  following,  gave  the  defendant  due  notice,  in  writ- % 
ing,  that  unless  he  deposited  with  the  plaintiff  a  further  margin 
of  five  thousand  dollars  before  twelve  o'clock  noon  of  the  fol- 
lowing day,  the  plaintiff  would  sell  the  gold  without  delay,  at 
the  market  rate,  and  hold  him  responsible  for  the  difference. 
That  the  defendant  having  failed  to  make  good  the  margin  of 
$5,000  within  the  time  specified  in  the  notice,  the  plaintiff, 
"purwcmt  to  said  notice,"  caused  the  gold  to  be  sold,  at  the 
Gold  Board,  in  the  city  of  New  York,  on  the  afternoon  of  the 
following  day,  at  the  best  price  attainable  at  the  time  of  the 
sale,  and  that  after  deducting  the  amount  obtained  for  it,  to- 
gether with  the  broker's  commission,  and  the  government  tax, 
there  remained  and  was  due  to  the  plaintiff  a  balance  or  differ- 
ence of  $4,753.25,  with  interest,  for  the  recovery  of  which  the 
action  was  brought. 

The  amount  paid  for  the  gold  in  currency  by  the  plaintiff, 
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together  with  the  broker's  commission,  was  money  laid  out 
and  expended  by  the  plaintiff  for  the  defendant,  and  the  acts  of 
the  parties,  as  detailed  in  the  complaint,  show  very  clearly,  the 
nature  of  the  contract  between  them.  It  was  a  loan  of  money 
by  the  plaintiff  to  enable  the  defendant  to  buy  a  certain  amount 
of  gold,  which,  should  it  appreciate  in  value,  would  enure  to 
the  plaintiff's  benefit;  while,  if  it  should  depreciate,  he  would 
be  subject  to  loss,  involving,  in  that  event,  the  possibility  of 
risk  on  the  part  of  the  plaintiff,  to  guard  against  which  he  was 
to  keep  the  gold  as  security ;  and  to  make  the  security  ample, 
the  defendant  was  to  deposit  with  him  a  sum  of  money  sufficient 
to  cover,  to  a  certain  extent,  a  decline  in  the  value,  and  in  case 
of  continued  decline,  a  further  sum,  upon  being  requested,  so 
that  the  plaintiff,  to  prevent  the  possibility  of  risk  or  loss,  might 
always  have  in  his  hands  a  margin : — that  is,  an  amount  equal 
to  the  difference  between  the  actual  value  of  the  gold  and  the 
amount  he  had  laid  out  and  expended  in  purchasing  it.  It  is 
necessarily  implied  in  such  a  contract  that  if  the  defendant 
should  fail  to  keep  up  and  maintain  the  margin,  the  plaintiff 
should  have  the  right  to  sell  the  gold  for  his  reimbursement 
and  security,  and  that  if  he.  should  do  so,  fairly  and  justly ; 
that  is,  upon  notice  to  the  defendant,  and  in  such  a  manner  as 
,  to  obtain  the  actual  market  value  at  the  time  of  the  sale,  the 
defendant  would  pay  the  difference,  as  money  laid  out  and  ex- 
pended at  his  request  and  for  his  use.  (  Wheeler  v.  Newbould, 
16  N".  Y.  392 ;  WillougJiby  v.  Comstock,  3  Hill,  389 ;  Allen  v. 
Dykers,  id.  593 ;  Stearns  v.  Marsh,  4  Demo,  227 ;  2  Kent's 
Com.  582,  583;  2  Story's  Eq.  Jurisp.  §§1008,  1009.) 

The  grounds  upon  which  the  defendant  moved  for  a  dis- 
missal of  the  complaint,  were — 1.  That  the  contract  alleged  was 
illegal,  invalid,  and  without  consideration ;  but  as  that  ground 
was  abandoned  upon  the  argument  before  the  general  term,  it 
need  not  be  considered.  2.  That  the  notice  was  defective  and 
insufficient,  as  it  did  not  specify  any  time  or  place  of  sale. 
The  averment  in  the  complaint  is  that  the  plaintiff  gave  due 
notice  in  writing  to  the  defendant,  that  if  he  did  not  make 
good  the  margin  by  noon  of  the  following  day,  the  plaintiff 
would  sell  the  gold  without  delay,  at  the  market  rate,  and  that 
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the  plaintiff,  pursuant  to  the  notice,  caused  the  gold  to  be  sold 
at  the  gold  board  on  the  afternoon  of  the  following  day.  It 
will  be  intended  from  this  averment,  that  the  defendant  was  no- 
tified that  it  would  be  sold  immediately  after  noon  of  the  follow- 
ing day,  at  the  gold  board.  This  is  to  be  inferred  from  due  notice 
that  it  would  be  sold,  without  delay,  at  the  market  rate,  and 
that  the  plaintiff,  pursuant  to  the  notice,  caused  it  to  be  sold  at 
the  gold  board.  If  this  general  averment  was  not  sufficiently 
specific,  the  defendant's  remedy  was  a  motion  to  have  it 
made  more  definite  and  certain  before  he  put  in  his  answer. 
3.  That  there  was  no  allegation  of  any  tender  of  the  gold  or  of 
of  any  notice  to  redeem.  No  tender  was  necessary  under  a 
contract  like  this.  The  gold  was  held  by  way  of  pledge  or 
security,  and  the  pledgee  may  sell,  upon  giving  reasonable 
notice  to  the  debtor  to  redeem.  (2  Kent's  Com.  582.)  "  If  the 
debt,"  says  Story,  "  for  which  the  pledge  is  given,  is  not  paid 
at  the  stipulated  time,  it  is  not  a  forfeiture  of  the  right  of  prop- 
erty of  the  debtor  therein.  It  simply  clothes  the  creditor  with 
the  authority  to  sell  the  pledge  and  reimburse  himself  for  his 
debt,  interest  and  expenses  ;  and  this  authority  to  make  a  sale, 
may  be  exercised  not  only  when  it  is  expressly  so  agreed  be- 
tween the  parties,  but  when  the  agreement  is  silent  upon  the 
subject."  (Story's  Eq.  Jurisp.  §§  1008, 1009.)  "  The  primary, 
and,  indeed,  the  only  purpose  of  the  pledge,"  says  BROWN,  J., 
in  Wheeler  v.  Newbould  (supra ),  "  is  to  put  it  in  the  power  of 
the  pledgee  to  reimburse  himself  for  the  money  advanced  when 
it  becomes  due  and  remains  unpaid.  The  contract  carries  with 
it  an  implication  that  the  security  shall  be  made  effectual  to 
discharge  the  obligation."  The  notice  that  the  gold  would  be 
sold  without  delay,  after  noon  of  the  following  day,  was  the 
equivalent,  under  a  contract  like  this,  of  the  notice  to  redeem. 
The  redemption,  that  is,  the  prevention  of  the  sale,  would  have 
been  effected  by  making  good  the  margin.  The  defendant  was 
notified  that  unless  he  did  this,  the  gold  would  be  sold.  It  was 
a  commodity,  and  as  a  measure  of  value,  liable  to  fluctuation 
and  change.  It  had,  between  the  time  of  the  contract,  the  4th  of 
July,  1865,  and  the  23d  of  March  following,  depreciated  from 
213f  to  148^  in  currency.  The  decline  in  its  value  had  more 
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than  absorbed  the  margin,  which  the  defendant  had  deposited. 
He  had  been  notified  on  the  15th  of  March  to  deposit  a  further 
margin,  and  again  on  the  21st  of  March,  and  failed  to  comply. 
A  notice,  therefore,  on  the  22d  of  March,  that  if  he  did  not 
comply  by  noon  of  the  following  day,  the  gold  would  be  sold, 
was  within  the  rule  laid  down  by  Chancellor  Kent,  "  giving 
reasonable  notice  to  the  debtor  to  redeem,"  under  the  circum- 
stances. 

The  next  ground  relied  upon  was,  that  a  sale  made  at  the 
gold  board  was  not  a  public  sale,  and  was  illegal.  The  de- 
fendant has  not  pointed  out  in  what  respect  a  sale  at  the  gold 
board  was  illegal,  and  we  are  not  able  to  discover  any  grounds 
that  would  make  it  so.  The  obligation  upon  the  plaintiff  was 
to  sell  the  gold  in  good  faith  in  such  a  way  that  it  would  bring 
the  actual  market  value ;  and  in  absence  of  anything  before  us  to 
the  contrary,  we  must  infer  that  a  sale  at  the  gold  board  was  a 
proper  mode,  and  that  so  far  as  we  can  be  presumed  to  know 
anything  about  it,  it  was  the  best  mode  of  disposing  of  such 
an  article,  at  its  market  value. 

The  last  point  is  that  the  plaintiff  was  guilty  of  a  conver- 
sion in  selling  the  gold  at  the  time  and  in  the  manner  alleged 
in  the  complaint,  a  point  that  is  sufficiently  answered  by  say- 
ing that  the  plaintiff  had  a  right  to  sell  it  for  his  indemnity  and 
reimbursement,  the  gold  having  depreciated  below  the  margin 
deposited,  and  the  defendant  being  in  default,  and  that  the  de- 
fendant was  as  fully  and  as  duly  notified  of  the  sale  as  the  law 
requires.  The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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HENRY  ABELL  v.  ANN  F.  C.  WILLIAMS. 

The  taking  by  a  lessee  of  a  new  lease  of  premises  during  the  period  of  a  prior 
demise,  creates  a  presumption  that  a  surrender  of  the  first  lease  was  intended. 

While  a  tenant  remains  in  possession  even  though  his  term  has  expired,  he  may 
remove  the  fixtures,  to  which  he  is  entitled,  unless  that  possession  is  under  a 
new  lease.  In  case  of  the  acceptance  of  a  new  lease  which  does  not  give  the 
right  to  remove  the  fixtures,  that  right  is  gone,  and  the  tenant  is  in  the  same 
situation  as  if  the  landlord,  being  seized  of  the  land  and  fixtures,  had  expressly 
demised  both  to  him. 

APPEAL  by  the  defendant  from  a  judgment  of  the  court 
below. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

BY  THE  COURT — BRADY,  J. — By  indenture  dated  May  1st, 
1843,  Dominick  Lynch  Lawrence  leased  to  Catharine  Patter- 
son, Ann  F.  C.  McLoughlin,  and  Peter  E.  Patterson,  certain 
lands  in  the  city  of  New  York,  then  known  as  No.  58  Orange 
street,  but  which  subsequently  became  No.  58  Baxter  street,  for 
the  term  of  twenty-one  years  from  said  date,  at  the  rent  of  one 
hundred  dollars  per  year,  payable  quarterly.  The  lease  con- 
tained a  clause  by  which  it  was  provided  that  on  the  last  day  of 
the  term,  or  other  sooner  determination  of  the  estate,  the  de- 
mised premises  were  to  be  yielded  up  to  the  lessor,  his  heirs  or 
assigns,  "  except  the  buildings  and  improvements  of  every  kind, 
which  the  parties  of  the  second  part,  their  heirs  or  assigns,  shall 
remove  from  the  premises  and  from  the  sidewalks  and  streets 
adjoining  the  same,  unless  the  party  of  the  first  part,  his  heirs 
or  assigns,  shall  elect  to  purchase  the  said  improvements,  and 
pay  therefor  such  amount  as  may  be  satisfactory  to  the  said 
parties  of  the  second  part,  their  heirs  and  assigns."  Subse- 
quently, by  indenture  dated  March  26, 1861,  Mr.  Lawrence  de- 
mised to  Ann  F.  C.  Dugan  (who  was  formerly  Ann  F.  C. 
McLoughlin,  and  afterwards  Ann  F.  C.  Williams),  the  other 
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lessees  having  previously  died,  the  house  and  lot  of  ground  now 
known  as  No.  58  Baxter  street,  in  the  city  of  New  York,  to  be 
occupied  for  store  and  dwelling  purposes,  for  four  years  from 
Maj  1,  1861,  at  the  rent  of  $200  a  year,  payable  quarterly." 

Upon  the  death  of  Mr.  Lawrence,  his  estate  was  partitioned, 
and  the  premises  in  question  were  conveyed  to  the  plaintiff  by 
deed  dated  June  20,  1864.  The  plaintiff  exhibited  the  deed  to 
the  defendant,  who  afterwards  paid  rent  to  him  for  the  prem- 
ises, but  refused,  although  in  occupation,  to  pay  rent  for  the 
quarter  due  May  1,  1865. 

This  action  was  brought  to  recover  the  last-mentioned  quar- 
ter's rent,  and  the  defendant  pleaded  that  she  had  allowed  the 
assignor  of  her  lessor  to  take  possession  of  the  buildings  on  the 
lot,  and  that  their  value  was  $2,000,  which  she  had  not  been 
paid,  but  she  was  entitled  as  against  the  plaintiff  to  set-off  or 
counter-claim  that  amount. 

The  effect  of  the  lease  of  March  26,  1861,  upon  the  cove- 
nant respecting  the  taking  away  of  the  buildings  or  the  pay- 
ment of  their  value,  contained  in  the  lease  of  May,  1843,  is  the 
question  which  arises  on  this  appeal. 

The  taking  by  a  lessee  of  a  new  lease  of  premises  during 
the  period  of  a  prior  demise,  is  a  virtual  surrender  of  the  first 
lease.  That  is  the  reasonable  and  the  legal  presumption  arising 
from  such  new  lease,  because  its  acceptance  is  an  acknowledg- 
ment by  the  lessee  of  the  right  and  power  of  the  lessor  to  make 
it.  That  legal  presumption  may  be  overcome,  and  when  the 
circumstances  show  that  it  was  not  the  intention  of  the 
parties  to  make  such  a  surrender,  the  presumption  will  not 
be  indulged,  and  no  surrender  will  be  established  (Livingston  v. 
Potts,  16  Johns.  R.  28 ;  Van  Remselaer's  Heirs  v.  Penniman, 
6  Wend.  569). 

The  circumstances  offered  to  be  proved  in  this  case  do 
not  tend  to  destroy  the  legal  inference.  The  new  lease  was  for 
a  further  term  when  the  first  was  about  to  expire,  and  under 
different  covenants  and  of  a  different  demise.  It  granted  the 
house  and  lot  of  ground,  and  contained  no  reference  to  the  pre- 
vious lease  or  any  covenant  therein  contained  under  which  the 
house  was  erected,  and  for  the  possession  of  which,  by  the 
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lessor,  provision  was  made.  The  lessor  had  the  right  to  pur- 
chase the  buildings  erected  if  he  elected  so  to  do,  and  the  pre- 
sumption is  that  he  did  so,  prior  to  the  execution  of  the  second 
lease. 

There  is  another  view,  but  not  necessary  to  be  taken  or  de- 
cided in  this  case.  Independently  of  the  point  of  surrender, 
the  cases  show  that  the  right  of  the  lessee  to  remove  the  build- 
ings was  gone  when  he  accepted  a  new  lease  expressly  demising 
them  to  him,  and  not  reserving  to  him  the  right  to  take  them 
away.  While  a  tenant  remains  in  possession,  even  though  his 
term  has  expired,  he  may  remove  the  fixtures  to  which  he  is  en- 
titled, unless  that  possession  is  under  a  new  lease.  When  a 
tenant  accepts  a  new  lease,  and  the  privilege  to  remove  the  fix- 
tures is  not  given  by  it,  that  right  is  gone,  and  he  is  in  the  same 
situation  as  if  the  landlord,  being  seized  of  the  land  and  fix- 
tures, had  expressly  demised  both  to  him  (see  Taylor  on  Land- 
lord and  Tenant,  §  552,  and  cases  cited). 

That  is  precisely  the  case  here. 

In  any  aspect,  I  think  the  judgment  below  right,  and  tha,t 
it  should  be  affirmed. 

Judgment  affirmed. 


20  COUKT  OF  COMMON  PLEAS. 


Cartan  v.  The  Father  Matthew  United  Benevolent  Society. 


JAMES  CARTAN  v.  THE  FATHER  MATTHEW  UNITED  BENEVOLENT 

SOCIETY. 

The  by-laws  of  a  mutual  benevolent  society  provided  for  the  payment  of  $5  per 
week,  by  the  society,  to  each  member  during  his  sickness  or  disability ;  but 
further  provided  that  there  should  be  a  forfeiture  of  such  benefits  for  a  period 
of  three  months  from  and  after  the  liquidation  of  any  arrears  of  dues  by  a 
member.  The  plaintiff,  a  member  of  the  society,  having  paid  up  his  arrears  of 
dues  in  April,  became  sick  in  May  following.  Held,  in  an  action  by  the  plaintiff 
against  the  society,  to  recover  $6  per  week  during  the  period  of  his  sickness, 
that  the  latter  by-law  was  unreasonable,  and  the  plaintiff  could  recover. 

It  is  a  governing  rule  with  regard  to  corporations,  that  their  by-laws  must  be 
reasonable,  and  such  as  are  vexatious,  unequal,  oppressive,  or  manifestly  detri- 
mental to  the  interests  of  the  corporation,  are  void. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Eighth 
Judicial  District  Court. 

This  action  was  brought  to  recover  $15,  being  the  sum  of 
$5  a  week  for  three  weeks,  alleged  to  be  due  the  plaintiff  as  a 
member  of  the  defendant's  society,  as  benefits  during  sickness, 
under  the  following  by-law :  "  Sec.  4.  Eve,ry  member  entitled 
to  benefits  shall,  in  case  of  sickness  or  disability  to  labor,  receive 
five  dollars  a  week  during  the  continuance  of  such  sickness  or 
disability,  except  the  same  be  brought  on  by  improper  con- 
duct." 

It  appeared  on  the  trial,  that  on  April  26th,  1868,  the 
plaintiff  was  six  months  in  arrears  for  dues  and  fines,  which  he* 
paid  on  that  day  ;  and  that  he  was  sick  from  May  3d,  to  May 
27th,  1868.  The  defendants  claimed  that  nothing  was  due  the 
plaintiff  by  virtue  of  another  by-law  of  the  society,  which 
provided  that  any  member  who  should  be  three  or  more 
months  in  arrears,  should  be  deprived  of  benefits  for  three 
months  after  liquidating  the  same. 

Judgment  was  given  for  the  plaintiff,  from  which  the  de- 
fendants appeal  to  the  general  term  of  this  court. 

Charles  S.  Spencer,  for  appellants. 
David  Me  Adam,  for  respondent. 


STEW  YOEK— MAY,  1869.  21 

Cartan  v.  The  Father  Matthew  United  Benevolent  Society. 

BY  THE  COTJKT. — BRADY,  J. — The  plaintiff  is  a  member  of 
the  society  which  is  the  defendant  in  this  action.  He  was  sick 
from  the  3d  to  the  27th  of  May,  1868,  and  commenced  this 
action  to  recover  fifteen  dollars,  which  he  claims  under  the 
by-laws  (section  4,  art.  16),  which  provide  that  "  every  member 
entitled  to  benefits  shall,  in  case  of  sickness  or  disability  to 
labor,  receive  five  dollars  a  week  during  the  continuance  of 
such  sickness  or  disability,  except  the  same  be  brought  on  by 
improper  conduct."  The  defendants  insist  that  he  had  for- 
feited all  right  to  benefits  during  the  period  of  his  sickness. 
Section  1  of  the  6th  article  of  the  constitution  of  the  society 
declares,  that  there  shall  be  a  public  procession,  in  full  regalia 
and  with  music,  once  in  each  year,  to  celebrate  St.  Patrick's 
Day,  and  that  every  absent  member  shall  be  fined  one  dollar, 
to  be  collected  as  dues  in  the  next  month.  Article  13th  of 
the  by-laws  is  as  follows :  "  Each  member  of  this  society  shall 
pay  twenty-five  cents  per  month  as  dues."  And  section  1, 
miscellaneous  rules,  page  17  of  the  constitution  and  by-laws, 
declares  that  any  member  who  shall  be  three  or  more  months 
in  arrears,  may  have  a  voice  in  the  society  on  the  payment  of 
the  whole  amount  due,  but  shall  be  deprived  of  benefits  for 
three  months  after  liquidating  the  same.  The  plaintiff  was 
absent  from  the  procession  on  St.  Patrick's  Day,  and  was  fined 
one  dollar,  which  is  equivalent  to  four  months'  dues.  His  fine, 
as  we  have  seen,  became  due  in  April,  and  the  financial  secre- 
tary of  the  society  says,  on  the  17th.  There  is  no  other  evi- 
dence on  that  subject,  and  that  day  must  be  regarded  as  the 
day  in  which  the  fine  became  due,  according  to  the  practice 
and  custom  of  the  society.  The  plaintiff  did  not  pay  it  on 
that  day,  but  did  pay  it  on  the  26th  of  the  month.  It  was  to 
be  collected  as  dues  under  the  constitution,  and  amounting  to 
the  dues  for  four  months,  the  plaintiff  was,  on  the  26th  April, 
m  arrears  for  three  months  or  more ;  and  the  payment  on  that 
day  of  what  was  due,  although  it  gave  him  a  right  to  other 
privileges,  deprived  him  of  the  benefits  for  three  months  from 
the  payment  of  such  arrears — that  is,  from  the  26th  April,  to 
the  26th  July,  1868,  a  period  which  covered  the  time  during 
which  he  was  sick.  The  act  incorporating  the  defendants  was 
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passed  March  31st,  1865.  The  second  section  declares  the 
object  and  purposes  of  the  corporation  to  be,  to  promote 
temperance  among  its  members,  and  to  accumulate  a  fund  for 
their  aid  in  case  of  distress,  disability,  sickness,  or  death.  The 
dues  to  be  paid,  and  the  fines  to  be  collected,  are  the  sources 
of  this  contemplated  accumulation,  and  the  members  of  the 
society  are  the  persons  by  whom  they  are  to  be  paid.  The 
by-law  which  prohibits  a  member  from  benefits  while  he  is 
sick,  deprives  him  of  participating  in  one  of  the  chief  and 
declared  objects  of  the  society,  to  which  he  contributes  by  the 
payment  of  dues  and  fines.  It  is  a  governing  rule  with  regard 
to  corporations,  that  their  by-laws  must  be  reasonable,  and  all 
which  are  vexatious,  unequal,  oppressive,  or  manifestly  detri- 
mental to  the  interests  of  the  corporations,  are  void  (Angell  and 
Ames  on  Corporations,  §  347,  and  cases  cited).  Is  the  by-law 
referred  to  unreasonable  ?  I  think  it  is  most  decidedly  so.  If  it 
provided  that  delinquent  members  should  be  deprived  of  benefits 
during  their  delinquency,  it  would  be  otherwise ;  but  this  by-law 
subjects  the  member  to  a  quasi  penalty  after  the  payment  of  his 
dues  and  the  performance  of  his  duty,  and  for  a  prospective 
period  of  three  months.  The  deprivation  to  which  he  is  subjected 
is,  therefore,  based  upon  the  omission  of  a  duty  which  has  been 
discharged ;  although  not  strictly  according  to  the  by-laws,  yet 
fully  and  amply.  It  is  not  only  unreasonable,  but  oppressive 
and  detrimental  to  the  interests  of  the  corporation,  and  one 
which,  being  fully  understood,  it  seems  would  prevent  persons 
from  becoming  members  of  the  society.  It  is  only  necessary, 
however,  that  we  should  regard  it  unreasonable,  that  question 
being  for  the  court  solely  (Commonwealth  v.  Worcester,  3  Pick- 
B.,  473).  The  justice  was  right  in  finding  for  the  plaintiif  for 
these  reasons,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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FKEDEKICK  S.  BRITTON,  ASSIGNEE  OF  GEORGE  SCHEUCH  v. 
CHARLES  LORENZ,  THOMAS  CROFTS,  AND  FRANCIS  HOFF- 

BAUER. 

In  an  action  by  a  general  assignee,  under  the  statute  (Laws  of  1858, "chap.  314, 
Laws  of  1860,  chap.  348),  it  is  competent  for  the  plaintiff  to  show  that  a  bill  of 
sale  transferring  the  whole  of  the  debtor's  property,  to  recover  which  the 
action  is  brought,  though  absolute  on  its  face,  was  in  reality  intended  to  oper- 
ate as  a  general  assignment  for  the  benefit  of  creditors  with  preferences. 

The  statute  is  imperative,  that  every  assignment  of  a  debtor's  property  made  to 
an  assignee  in  trust  for  creditors,  shall  be  in  writing,  and  duly  acknowledged 
before  its  delivery  to  the  assignee;  and  every  attempt  to  create  such  a  trust  by 
another  and  different  mode  from  that  prescribed  by  the  statute,  is  absolutely 
void,  and  no  title  will  pass. 

A  bill  of  sale,  absolute  on  its  face,  is  conclusive  only  as  between  the  parties  to  it. 

It  may  be  impeached  by  third  parties,  and  declared  void  upon  the  ground  of 

fraud,  or  for  the  reason  that  it  was  given  for  a  purpose  different  from  what 

appears  on  its  face,  when  the  purpose  is  one  that  cannot  be  lawfully  effected  in 

'  that  way. 

The  rule  which  precludes  a  professional  adviser  from  disclosing  what  occurred 
between  himself  and  his  client,  was  intended  for  the  client's  benefit,  and  the 
latter  consenting,  such  evidence  is  admissible. 

Testimony  as  to  what  occurred  between  an  insolvent  debtor  and  one  of  his  credit- 
ors, to  whom  the  former  was  about  to  make  a  bill  of  sale,  but  before  its  execu- 
tion, as  to  what  it  was  best  for  the  insolvent  to  do,  is  admissible  as  part  of  the 
rex  gestce. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  a  de- 
cision of  Judge  Brady,  without  a  jury. 

This  action  was  brought  by  the  plaintiff,  as  general  as- 
signee of  George  Scheuch,  an  insolvent  under  the  act  of  1860, 
to  recover  certain  property,  which  had  been  conveyed  to  the 
defendants  by  a  bill  of  sale.  On  the  3d  of  April,  1865,  George 
Scheuch,  a  merchant,  doing  business  at  No.  1  Park  place,  was 
indebted  to  various  persons  for  borrowed  money  and  goods 
sold.  The  defendants,  partners  under  the  name  of  Lorenz, 
Crofts  &  Co.,  were  his  largest  creditors. 
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About  the  2d  of  April,  Scheuch  found  himself  pecuniarily 
embarrassed,  and  advised  with  his  brother,  who  undertook  to 
consult  with  the  defendants,  because  of  the  friendship  which 
had  existed,  and  the  large  indebtedness  to  them.  He  told  Mr. 
Lorenz,  after  showing  to  him  the  nature  of  his  brother's  indebt- 
edness, and  the  amount  of  his  assets,  that  he  had  advised  him 
to  pay  his  confidentials,  and  after  that  the  balance  of  his 
creditors,  as  far  as  he  could,  and  this  was  assented  to  by  Mr. 
Lorenz  as  the  proper  course  to  be  pursued,  and,  on  the  follow- 
ing day,  George  Scheuch  and  defendants  were  brought  together 
by  Scheuch's  brother,  to  carry  out  the  suggestion. 

It  was  then  proposed  by  Mr.  Lorenz  that  Scheuch  should 
make  a  bill  of  sale  to  the  defendants  of  all  his  property,  the 
borrowed  money  owing  to  be  paid  in  full,  the  goods  not  to  be 
removed,  and  in  two  or  three  days  it  was  believed  a  settlement 
could  be  effected  by  defendants  with  all  of  the  creditors. 

Mr.  Scheuch  and  Mr.  Crofts  went  to  the  office  of  Mr.  Dick- 
inson,' an  attorney.  The  settlement  to  be  effected  with  the 
creditors  was  discussed,  and  directions  were  given  to  draw  a 
bill  of  sale.  No  agreement  was  made  as  -to  the  value  of  the 
property,  but  Mr.  Crofts  suggested  that  the  consideration  to  be 
inserted  should  be  $15,000.  Scheuch  had  occasion  to  leave  the 
office  for  a  few  moments,  and  the  consideration  was  altered  to 
$10,000,  in  order  to  save  five  dollars  of  stamp  duty.  At  the 
same  time,  Mr.  Scheuch  delivered  to  defendants  a  check  for 
$500,  and  assigned  the  lease  of  his  store.  The  defendants  now 
allege,  by  answer,  that  this  was  intended  as  an  absolute  sale  of 
all  Scheuch's  property  to  them  for  $10,000.  A  general  assign- 
ment was  made,  in  compliance  with  the  act  of  1860,  to  the 
plaintiff. 

The  court,  upon  the  trial,  found,  amongst  others,  as  mat- 
ters of  fact, 

"  That  the  consideration  expressed  on  the  face  of  said  al- 
leged bill  of  sale  was  $10,000,  but  that  such  alleged  considera- 
tion was  nominal,  and  that  there  was  no  consideration  what- 
ever paid  therefor,  nor  for  said  check. 

"That  said  bill  of  sale  was  made  and  executed  by  said 
Scheuch,  and  said  check  delivered,  and  said  lease  transferred, 
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to  the  defendants  in  trust,  to  convert  the  said  goods  and  other 
property,  into  money,  and  to  collect  the  debts  due  said  Scheuch, 
and  out  of  the  proceeds  thereof,  first,  to  pay  the  debts  of  the 
said  Scheuch,  which  he  owed  for  borrowed  money ;  and  second, 
to  distribute  the  balance  thereof  pro  rata  among  all  the  credit- 
ors of  said  Scheuch,  and  that  defendants  accepted  said  trust. 

"  That  said  bill  of  sale  so  made  in  trust  as  aforesaid,  was  not 
before  the  delivery  thereof  to  the  defendants,  nor  has  it  been 
at  any  time  since,  acknowledged,  in  any  manner,  before 
any  officer  or  other  person  authorized  to  take  the  acknowl- 
edgment of  deeds ;  nor  was  any  certificate  of  such  acknowl- 
edgment, in  any  manner,  endorsed  upon  said  assignment  or 
bill  of  sale  at  any  time. 

"  That  under  color  of  said  assignment  or  bill  of  sale,  the 
defendants  herein  took  possession  of  said  goods  and  other  prop- 
erty covered  thereby,  and  removed  the  same  to  their  own  store, 
and  have  converted  the  same  to  their  own  use. 

"  That  the  defendants  have  refused,  in  any  manner,  to  carry 
out  the  trusts  upon  which  said  bill  of  sale  was  given. 

"  That  the  plaintiff  duly  became  the  assignee,  in  trust  for 
the  creditors,  of  George  Scheuch,  by  virtue  of  an  assignment 
bearing  date  April  8th,  1865 ;  and  thereupon  undertook  to 
execute  the  trusts  under  said  assignment. 

"  That  the  plaintiff,  as  such  assignee,  before  the  commence- 
ment of  this  action,  demanded  from  the  defendants  the  delivery 
of  the  said  property,  &c." 

Upon  the  foregoing  facts,  the  court  found  and  decided  as 
matters  of  law : 

"  That  the  instrument  executed  by  the  said  George  Scheuch 
to  the  defendants  herein,  on  the  3d  day  of  April,  1865,  purport- 
ing to  be  a  bill  of  sale,  and  the  transfer  of  the  check  and  lease 
aforesaid,  was  in  trust  to  defendants,  to  convert  the  property 
and  choses  in  action  in  said  bill  of  sale  referred  to,  and  also  said 
check  and  lease,  into  money,  and  out  of  the  proceeds  thereof  to 
pay.  first,  the  debts  said  Scheuch  owed  for  borrowed  money ; 
and  second,  to  distribute  the  residue  thereof  among  all  his 
general  creditors  ;  and  was  in  the  nature  of  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  with  preference.' 
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"  That  neither  said  bill  of  sale,  nor  the  transfer  of  said 
check  and  lease,  operated  as  or  was  a  valid  assignment  for  any 
purpose  whatever  ;  nor  can  said  instrument  operate  as  a  bill  of 
sale  to  defendants,  and  was  and  is  of  no  force  or  effect. 

"  That  the  assignment  made  and  executed  by  said  George 
Scheuch  to  the  plaintiff  herein,  on  the  8th  day  of  April,  was 
and  is  a  good  and  valid  assignment,  and  conveyed  to  the  said 
plaintiff  all  the  property  included  in  said  bill  of  sale,  and  also 
the  right  to  the  check  and  lease  aforesaid,  or  the  avails  thereof, 
and  the  plaintiff  was  thereupon  entitled  to  the  delivery  to  him, 
as  such  assignee,  of  all  the  property  and  other  effects  covered 
by  said  bill  of  sale. 

"  That  defendants  having  converted  the  said  property  and 
effects  of  said  George  Scheuch,  covered  by  said  bill  of  sale  and 
said  check  and  lease,  to  their  own  use,  must  pay  to  the  plaint- 
iff, as  assignee  of  said  Scheuch,  the  value  thereof. 

"  That  the  plaintiff,  as  assignee  of  George  Scheuch,  is  en- 
titled to  judgment  against  the  defendants  herein  for  the  sum 
of  $20,609.33,  and  costs." 

Judgment  having  been  entered  upon  the  findings,  the  de- 
fendants appealed  to  the  general  term. 

Walter  Durack  and  Henry  D.  Lapaugh,  for  appellants. 
^  Hall  &  Vanderpoel,  for  respondent. 


DALY,  F.  J.  —  The  right  of  a  general  assignee  to  bring  such 
an  action  as  this  is  expressly  given  by  statute  (Laws  of  New 
York,  1858,  p.  506). 

In  such  an  action  it  is  competent  for  the  plaintiff  to  show 
that  a  bill  of  sale  transferring  the  whole  of  the  debtor's  prop- 
erty, though  absolute  upon  its  face,  was,  in  reality,  intended  to 
operate  as  a  general  assignment  for  the  benefit  of  creditors  with 
preferences,  which,  under  our  statute,  cannot  be  done  except  in 
the  mode  which  the  statute  has  provided  (Laws  of  New  York, 
1860,  p.  594';  Fairchild  v.  Gwynne,  16  Abb.  23  ;  CooTc  v.  Kelly, 
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12  Id.  35  ;'  1  Greenleaf  s  Evidence,  §§  248,  279 ;  1  Smith's 
Leading  Cases,  154,  168,  169,  170). 

Where,  as  in  this  case,  the  statute  is  imperative  in  respect 
to  every  conveyance  or  assignment  of  the  real  or  personal  prop- 
erty of  a  debtor,  made  to  an  assignee  in  trust  for  creditors,  that 
it  shall  be  in  writing  and  duly  acknowledged  in  the  manner 
provided  by  the  statute,  before  the  delivery  of  it  to  the  assignee, 
every  attempt  to  execute  such  a'  trust  by  another  and  different 
mode  from  that  of  the  statute,  is  absolutely  void,  and  no  title 
will  pass.  The  statute  is  entitled,  "  An  Act  to  secure  to  credit- 
ors ajust  division  of  the  estates  of  debtors  who  convey  to  as- 
signees for  the  benefit  of  creditors."  It  was  passed  to  prevent 
the  enormous  abuses  which  had  arisen  before  its  passage,  by 
permitting  debtors  to  assign  voluntarily  their  property,  orally, 
or  in  writing,  to  assignees,  for  the  payment  of  their  debts,  giv- 
ing preferences,  without  any  check  or  safeguard  to  secure  credit- 
ors against  dishonest  debtors  acting  in  combination  with  un- 
scrupulous assignees,  to  prevent  their  property  from  being 
applied  upon  judgments  and  executions  to  the  satisfaction  of 
their  debts ;  such  conveyances  being  largely  resorted  to  as  a 
cover,  to  defeat  the  creditor  and  secure  the  property,  or  its  avails, 
ultimately  and  secretly,  to  the  use  and  benefit  of  the  debtor. 
Indeed,  as  all  connected  with  the  administration  of  justice  be- 
fore the  passage  of  this  statute  knew,  the  instances  were  so 
many  and  the  abuse  so  general,  as  to  become  a  reproach  to 
the  jurisprudence  of  the  State,  as  contradistinguished  from 
that  of  other  States  and  other  countries,  and  the  undoubted 
purpose  of  this  act  was  to  afford  some  remedy  by  the  various 
provisions  requiring  such  a  trust  to  be  executed  by  an  instru- 
ment in  writing,  duly  acknowledged  before  a  public  officer,  be- 
fore it  could  take  effect  as  a  conveyance,  and  providing  for  the 
filing,  with  a  judicial  officer,  within  a  given  time,  of  a  full  in- 
ventory of  all  the  debtor's  estate,  and  a  true  account  in  writing 
of  all  his  creditors,  with  their  places  of  residence  and  the 
amount  respectively  due  to  each  ;  an  affidavit  by  the  debtor  of 
the  truth  of  the  account  of  his  creditors  and  of  his  property, 
and  requiring  the  assignee  to  give  a  bond  for  the  faithful  dis- 
charge of  his  duty,  in  an  amount  to  be  fixed  by  the  county 
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judge,  with  sufficient  sureties,  to  be  approved  by  the  officer ;  be- 
fore the  assignee  could  sell,  dispose  of,  or  convert  the  property 
to  the  purposes  of  the  trust ;  with  other  provisions  in  this  and 
in  subsequent  statutes  (Laws  of  New  York,  1867,  vol.  II,  p. 
2163),  by  which  the  assignee,  after  the  lapse  of  a  year,  can  be 
compelled  to  account  before  the  judge  in  the  same  summary  way 
in  which  executors  and  administrators  are  compelled  to  account 
before  surrogates.  One  of  the  rules  laid  down  by  the  judges  in 
Heydorfs  Case,  3  Coke's  Rep.  7,  for  the  interpretation  of  stat- 
utes is,  what  was  the  mischief  and  defect  against  which  the  law 
did  not  previously  provide  ?  And  where  a  statute  is  parsed  to 
remedy  an  existing  abuse,  and  declares  that  a  particular  act 
shall  be  done  in  a  certain  way,  it  shows  that  no  discretion  was 
intended  to  be  given  ;  that  it  cannot  be  done  lawfully  in  any 
other  way ;  the  statute  being  imperative  and  not  simply  direct- 
ory (2  Coke's  Institutes,  388 ;  Co.  Litt.  11,  42 ;  Davidson  v. 
Gill,  1«  East,  64 ;  Collins  v.  £lantern,  2  Wils.  347 ;  Dwarris 
on  Statutes,  693,  694,  697,  715  ;  Tomlin's  Law  Diet.,  Statute  ii). 

A  bill  of  sale,  absolute  upon  its  face,  is  conclusive  only  as 
between  the  parties  to  it.  It  may  be  impeached  by  third 
parties,  and  declared  void  upon  the  ground  of  fraud,  or  for 
the  reason  that  it  was  given  for  a  purpose  other  and  different 
from  what  appears  upon  the  face  of  it,  when  the  purpose  in- 
tended to  be  effected  is  one  that  cannot  be  lawfully  done  in 
that  way,  either  as  being  against  the  express  provisions,  or  as 
contravening  the  general  policy  and  intent,  of  a  statute  (Staines 
v.Wainwright,  6  Bing.  N.  C.,  174;  1  Greenleaf  on  Evidence, 
§§  279,  248 ;  1  Smith's  Leading  Cases,  168  to  171).  An  instru- 
ment shown  to  have  been  designed  for  such  a  purpose,  may  be 
avoided  at  the  suit  of  a  judgment  creditor ;  and  under  the  act 
of  1858,  before  referred  to,  an  assignee,  receiver,  or  other 
trustee  of  an  insolvent  estate,  may  for  the  benefit  of  creditors, 
or  others  interested  in  the  estate  held  in  trust,  disaffirm  and 
treat  as  void  any  act  done,  or  transfer  or  agreement  made,  in 
fraud  of  the  right  of  any  one  interested  in  the  estate  held  by 
such  assignee  or  trustee. 

It  is  abundantly  shown  by  the  evidence  not  only  that  the 
bill  of  sale  was  given,  as  the  judge  has  found,  with  the  inten- 
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tion  that  the  conveyance  should  take  effect  and  be  carried  out 
as  a  voluntary  assignment  for  the  benefit  of  creditors  with 
preferences ;  but  also  that  the  defendants,  after  they  got  the  prop- 
erty into  their  possession,  attempted  to  avail  themselves  of  the 
transfer,  as  if  it  were  what  it  purported  to  be  upon  the  face  of 
the  instrument,  an  absolute  transfer  of  the  property  to  them. 
The  whole  transaction,  therefore,  being  void,  the  plaintiff,  as 
an  assignee  for  the  benefit  of  creditors,  was  entitled  to  receive 
the  value  of  the  property  to  be  distributed  as  the  effects  of  the 
debtor,  under  the  trust  in  the  assignments. 

There  was  no  objection  to  the  witness  Dickinson  stating 
•what  occurred  at  his  olfice,  in  his  presence,  between  Scheuch 
and  Crofts.  If  he  stood  in  a  confidential  relation  to  anybody, 
it  was  to  Scheuch  ;  and  Scheuch  stated  publicly  in  court,  that 
he  was  willing  that  the  witness  should  state  everything  that 
occurred  there.  The  rule  which  precludes  a  professional 
adviser  from  disclosing  what  occurred  between  himself  and 
his  client,  was  meant  for  the  client's  benefit.  The  great  object 
of  the  rule,  as  Mr.  Greenleaf  has  remarked,  is,  that  the  entire 
professional  intercourse  between  attorney  and  client,  whatever 
it  may  have  consisted  in,  should  be  protected  by  profo'und 
secrecy  (1  Greenleaf 's  Evidence,  §  240) ;  and  that  the  object 
designed  in  treating  all  such  communications  as  privileged  was 
the  client's  protection  only,  is  apparent  in  the  reasons  given 
for  the  rule  by  Lord  Brougham,  in  Greenough  v.  Gaslcett,  (1 
My.  &  K.,  102,  103),  and  in  Bolton  v.  The  Corporation  of 
Liverpool,  (Id.,  94,  95) ;  and  by  Justice  Buller,  in  his  treatise 
upon  the  Law  of  Nisi  Prius,  p.  284,  and  afterward  reiterated 
by  him,  in  Wilson  v.  RasteU  (4  T.  K.,  759),  that  "  it  is  the 
privilege  of  the  client,  and  not  of  the  counsel  or  attorney."  If 
the  client  is  willing  that  it  should  be  disclosed ;  if  it  is  his 
interest,  as  it  may  be  in  a  case  like  this,  that  it  should  be,  there 
is  no  reason  for  enforcing  the  rule.  Thus,  in  Merle  v.  Moore 
(Ry.  &  Moo.,  390),  Chief  Justice  Best,  at  nisi  prius,  allowed 
the  attorney  for  a  bankrupt  to  tell  what  was  communicated  to 
him  by  the  bankrupt,  to  show  that  a  deed  which  the  attorney 
drew,  and  which  the  bankrupt  executed,  of  all  his  property, 
was  fraudulent — the  bankrupt  being  present  and  consenting — 
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upon  the  ground  that  the  privilege  was  the  privilege  of  the 
client,  and  that  he  might  waive  it ;  a  case  so  nearly  resembling 
this,  upon  the  objection  raised,  that  it  may  be  regarded  as  in 
point. 

The  indebtedness  of  Scheuch  to  the  house  of  Curtis  & 
Co.  in  the  month  of  April,  was  a  proper  inquiry ;  and  the 
whole  of  the  conversation,  afterwards  detailed  as  taking  place 
between  himself  and  the  defendant  Hoffbaur,  was  a  part  of 
the  res  gestce,  and  a  very  important  part ;  and  the  same  remark 
applies  to  the  objection  to  George  Scheuch's  testifying  to  what 
occurred  between  himself  and  the  defendant  Lorenz,  before  the 
execution  of  the  bill  of  sale,  as  to  what  it  was  best  for  the 
insolvent  to  do.  The  statement  which  the  witness  produced, 
showing  the  extent  of  the  insolvent's  indebtedness,  which  the 
witness  thought  it  likely  he  received  from  one  of  the  defendants, 
or  which,  at  all  events,  lay  upon  the  table,  was  properly  received, 
being,  as  the  judge  said,  a  part  of  the  res  gestce. 

I  can  see  no  possible  objection  to  the  question  put  to  the 
witness,  upon  his  cross-examination  as  to  whether  he  was  not 
mistaken  as  to  the  renewal  of  the  lease  ;  and  the  appellants' 
counsel,  in  his  points,  has  not  drawn  our  attention  to  any 
grounds  for  his  objection.  The  question  put  to  the  defendant 
Lorenz :  Had  you  any  intention  of  taking  a  bill  of  sale  in  trust 
to  pay,  confidential?  was  properly  overruled.  The  inquiry  was 
not  what  he  had  intended,  but  what  was  the  actual  agreement 
between  the  defendants  and  the  insolvent,  to  be  determined  by 
his  and  their  acts  and  declarations. 

The  evidence  seems  to  be  sufficient  to  show  that  the  value 
found  was  not  too  great.  George  Scheuch  testified  that  the 
stock,  at  its  cash  price,  amounted  to  $21,400 ;  and  the  judge 
has  found  that  it,  the  check  and  the  value  of  the  lease,  amounted 
to  $18,850.  Beyond  this,  I  do  not  propose  to  go  over  the 
twenty-four  other  exceptions  taken  to  the  judge's  findings,  except 
to  say,  in  general  terms,  that  the  facts  found,  which  are  excepted 
to,  are  legitimate  deductions  from  the  evidence,  and  fully  sus- 
tained by  it ;  and  that  the  conclusions  of  law  upon  the  facts 
found",  are  in  conformity  with  the  view  of  the  law  already 
expressed. 

The  judgment  should  be  affirmed. 
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BARRETT,  J. — It  is  quite  immaterial  whether  the  purposes 
sought  to  be  subserved  by  the  bill  of  sale  in  question  were 
honest  or  fraudulent.     In  either  case,  the  plaintiff  could  main- 
tain an  action  for  the  property  thus  sought  to  be  transferred. 
If  honest,  that  is,  if  intended,  by  a  secret  trust,  to  operate  as 
an  assignment  for  the  benefit  of  creditors,  as  the  learned  judge 
has  found  upon  amply  sufficient  evidence,  it  was  void,  and  no 
title   passed ;    for  the  reason  that  the  instrument  was  not 
acknowledged  before  delivery,  as  imperatively  required  by  the 
Act  of  1860  chap.  348 ;  (Hardmann  v.  Bowen,  39  1ST.  Y.,  196 ; 
Cook  v.  Kelly,  12  Abb.  P.  R.,  35  ;  Fairchild  v.  Gwynne,  16 
Abb.  P.  R,  23 ;  Adams  v.  Houghton,  3  Abb.  P.  R.  (N.  S.), 
46).     Even   if  collusive,  the  general   assignee,   subsequently 
created,  is  expressly  authorized  by  statute  to  recover  back  the 
property  for  the  benefit  of  the  creditors  (Laws  of  1858,  chap. 
314).     The  effect  of  this  act  is  to  give  such  assignee  the  same 
standing  in  court  as  a  judgment  creditor  or  receiver  in  pro- 
ceedings supplementary  to  execution.    The  act  has  evidently 
been  overlooked  by  the  appellant,  and  it  is  conclusive  against 
his  principal  points. 

The  objection  to  the  testimony  of  the  witness  Dickinson 
was  properly  overruled.  He  was  merely  employed  to  do  a 
specific  act,  but  was  not  consulted  professionally ;  nor  was  there 
anything  confidential  in  the  conversation  which  he  narrated. 

The  testimony  of  Charles  W.  Scheuch  was  also  clearly 
admissible.  The  plaintiff,  as  the  representative  of  the  credit- 
ors, was  not  concluded  by  the  bill  of  sale.  He  had  a  right  to 
go  behind  the  mere  form,  and  to  show  the  substance.  But 
irrespective  of  his  status,  the  testimony  was  proper,  whether 
treated  as  practically  inquiring  into  the  consideration,  or  as 
proving  a  trust,  or  upon  the  principle  which  admits  evidence 
to  show  that  a  deed,  absolute  on  its  face,  was  in  fact  intended 
as  a  mortgage.  The  objection  comes,  too,  with  bad  grace  from 
the  defendants,  who,  having  by  their  answer,  planted  themselves 
upon  this  bill  of  sale,  as  bonafide  purchasers,  are  thus  convicted, 
by  the  finding  based  in  part  upon  this  evidence,  of  an  attempt 
to  evade  the  trust,  and  to  secure  Scheuch's  property  for  their 
own  exclusive  benefit. 
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The  remaining  objections  are  unimportant,  and  unworthy 
of  special  notice.  No  reason  is  given  in  their  support,  and  they 
are  clearly  untenable. 

The  judgment  should  be  affirmed. 


MAEY  McLAiN  v.  THE  MAYOR,  ALDERMEN  AND  COMMONALTY 
OF  THE  CITY  OF  NEW  YORK. 

An  act  of  the  legislature  which  contains  provisions  of  a  general  character  is  to  be 
regarded  as  a  public  act,  although  its  title  indicates  that  it  is  a  local  act  and  the 
provisions  generally  are  of  local  application.  Unless  it  is  in  all  respects  local, 
it  is  to  be  regarded  as  a  public  act. 

The  act  of  the  Legislature  of  186Y  (Laws  of  1861,  vol.  2,  p  1606),  declaring,  among 
other  things,  that  hereafter  all  actions  against  the  Mayor,  Aldermen  and  Com- 
monalty of  New  York,  shall  be  brought  in  the  Supreme  Court,  which  court 
shall  have  exclusive  cognizance  of  such  actions,  is  a  public,  and  not  a  local  act, 
within  the  meaning  of  the  Constitution,  and  need  not  be  pleaded. 

APPEAL  by  the  plaintiff  from  a  judgment  at  special  term 
on  demurrer  to  the  plaintiff's  complaint. 

The  complaint  alleged  the  infancy  of  the  plaintiff  and  the 
appointment  of  James  McLain  as  her  guardian  ad  litem,  and 
"  that  on  or  for  a  long  time  previous  to  the  20th  of  November, 
1865,  the  defendants  negligently,  in'  violation  of  their  duty  in 
that  behalf,  suffered  and  permitted  to  be  and  remain  open,  un- 
covered and  unguarded  and  unprotected  in  any  way  an  area  in 
the  public  sidewalk,  in  that  portion  of  the  public  street  or 
highway  known  as  East  12th  street,  in  the  city  of  New  York, 
in  front  of  the  house  and  premises  known  as  No.  24  East  12th 
street,  which  said  area  is  about  three  feet  six  inches  deep,  ex- 
tending towards  the  centre  of  the  street  about  three  feet  six 
inches  from  the  front  walls  of  said  house,  No.  24,  and  longi- 
tudinally along  the  whole  front  of  said*  house  from  the  easterly 
line  thereof,  westerly  to  the  end  of  the  house  and  platform 
stoop  of  the  house  No.  22  East  12th  street,  in  which  the  plaintiff 
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then  resided."  That  on-  the  26th  of  November,  1865,  "  while 
standing  on  the  platform  stoop  of  her  father's  house,  she  inad- 
vertently made  a  misstep  and  fell  into  the  unprotected  area  of 
the  adjoining  house,"  and  that  afterwards,  and  on  the  29th  day 
of  November,  1865,  "  while  stepping  over  and  upon  the  same 
stoop,  she  inadvertently  stumbled  and  again  fell,  head  fore- 
most," into  the  same  area.  That  the  proper  statutory  demands 
had  been  made  on  the  Comptroller,  and  the  plaintiff  demanded 
judgment  for  $10,000  damages  for  the  injuries  thus  sustained. 
The  defendants  demurred  to  the  complaint  on  the  grounds  : 

1.  That  the  court  has  no  jurisdiction  of  the  action. 

2.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  special  term  gave  judgment  for  the  defendants,,  dis- 
missing the  complaint,  with  costs. 

From  this  judgment,  the  plaintiff  appealed  to  the  General 
Term. 

• 

A.  K.  Hadley,  for  appellant. 

Richard  0' Gorman,  for  respondents. 

BY  THE  COUET. — BKADT,  J. — The  plaintiff,  who  is  an  infant, 
brought  this  action,  through  her  guardian  ad  litem,  to  recover 
for  injuries  sustained  by  the  negligence  of  the  defendants. 
They  demur  to  the  complaint  on  two  grounds  : 

1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and 

2.  That  this  court  has  no  jurisdiction  of  the  action. 

The  court,  at  special  term,  awarded  judgment  for  the  de- 
fendants on  the  demurrer,  and  the  plaintiff  appeals. 

In  the  disposition  of  this  appeal,  it  will  be  necessary  only 
to  consider  the  second  ground  of  demurrer.  The  defendant 
invokes  the  concluding  part  of  section  six  of  the  act  of  1867 
(2d  vol.  Laws,  1606),  authorizing  the  Supervisors  to  raise 
money  by  tax  for  the  use  of  the  corporation  of  the  city  and 
VOL.  III.— 3 
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county  of  New  York,  &c.,  which  declares  as  follows:  "And 
hereafter  all  actions  against  the  Mayor,  Aldermen  and  Com- 
monalty of  said  city,  shall  be  brought  in  the  Supreme  Court 
of  the  first  judicial  district,  which  court  shall  have  exclusive 
cognizance  of  such  actions."  The  plaintiff,  admitting  the  force 
of  the  statute,  nevertheless  insists  that  it  is  in  contravention  of 
Art.  3,  §  16,  of  the  Constitution,  which  provides  that  "no 
private  or  local  bill,  which  may  be  passed  by  the  legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title."  The  question  presented  is,  whether  the  act 
referred  to  is  a  private  or  local  one.  Acts  of  a  kindred  char- 
acter have  been  declared  to  be  local  (Ouiwater  v.  The  Mayor  ^ 
&c.  18  How.  Pr.  Kep.  572 ;  Joyce  v.  The  Mayor -,  &c.  20  How. 
Pr.  Kep.  439  ;  Sun  Mutual  Ins.  Co.  v.  The  Mayor,  c&c.  4  Seld. 
241).  They  differed  from  the  act  of  1867,  in  this,  however, 
that  the  provision  supposed  to  be  objectionable,  was  not  in  itself 
a  public  act,  if  extracted  from  the  context,  but  was  incidental 
to  the  main  subject,  and  therefore  an  appropriate  part  of  it. 
The  act  of  1867  is  not  to  be  deemed  a  private  or  local  act,  be- 
cause its  title  so  indicates.  Its  character  is  to  be  determined 
by  its  provisions  and  not  by  its  title  (The  People  v.  McCann, 
16  N.  Y.  58) ;  and  applying  this  rule,  the  provision  relating  to 
the  court  in  which  actions  shall  be  commenced  against  the  city, 
affecting,  as  it  does,  all  persons  alike,  whether  in  or  out  of  the 
county,  is  a  general  one  which  determines  the  character  of  the 
statute  to  be  public,  and  that  provision  is  not  void  by  reason 
of  its  being  contained  in  the  same  act  with  provisions  of  a  local 
character  (The  People  v.  McCann,  supra).  The  rule  estab- 
lished by  that  case,  as  I  understand  it  is,  that  if  an  act  be 
passed  which  contains  provisions  of  a  general  character,  it  is 
to  be  regarded  as  a  public  act,  although  its  title  indicates  that 
it  is  a  local  act,  and  the  provisions  generally  are  of  local  appli- 
cation. It  may  be  stated  also  in  this  way.  Unless  the  act  is 
in  all  respects  local,  it  is  a  public  act,  and  to  be  so  regarded. 
The  insertion  of  a  provision  of  a  public  character  changes  the 
nature  of  the  act,  and  makes  what  would  otherwise  be  a  local, 
a  public  statute.  The  act  of  1867,  containing  a  general  enact- 
ment, is  therefore  a  public  and  not  a  local  act,  within  the 
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meaning  of  the  Constitution.  The  precise  question  herein  con- 
sidered, was  passed  upon  by  the  general  term  of  the  Superior 
Court  of  this  city,  and  the  same  result  arrived  at.  The  act 
was  declared  to  be  public,  and  not  within  the  prohibition  of 
the  Constitution  referred  to  {Bretz  v.  The  Mayor^  <&c.  35  How. 
Pr.  130). 

The  judgment  of  the  special  term  must  be  affirmed. 

Judgment  affirmed. 


HENKY  BABNAKD  v.  WILLIAM  A.  KOBBE  AND  OTHERS. 

la  an  action  by  a  consignor  against  his  consignee  for  the  conversion  of  certain 
goods  consigned  for  sale,  the  defendants'  answer  averred  that  the  goods  had 
been  levied  on  as  the  property  of  a  third  person,  to  whose  attaching  creditor, 
or  to  the  sheriff,  under  the  attachment,  they  had  paid  the  proceeds  of  the  goods, 
Held,  that  the  answer  was  frivolous.  A  bailee  cannot  in  general,  dispute  his 
bailor's  title ;  and  in  this  case,  the  property  was  not  taken  by  due  process  of 
law  so  as  to  exonerate  the  bailee. 

APPEAL  by  the  defendants  from  an  order  of  DALY,  F.  J.,  at 
Special  Term,  granting  judgment  on  the  answer  as  frivolous. 

The  action  was  brought  on  the  28th  day  of  September,  1868, 
to  recover  the  proceeds  of  certain  merchandise  named  in  the 
complaint,  consigned  by  the  plaintiff  to  the  defendants  in  the 
month  of  May,  1868,  to  be  sold  by  the  defendants.  The  answer 
interposed  by  the  defendants  admitted  the  consignment  of  the 
goods,  but  set  up  that  on  the  23d  day  of  May,  1868,  the  mer- 
chandise in  question,  and  the  proceeds  thereof,  were  levied 
upon  by  the  sheriff  of  the  county  of  New  York,  as  the  property 
of  one  Emanuel  M.  Arnstein,  by  virtue  of  a  certain  warrant  of 
attachment  in  favor  of  Peck  &  Schulhoff,  of  which  the  plaintiff 
had  notice,  and  that  the  proceeds  were  subsequently  paid  over 
by  the  defendants  to  the  sheriff  of  New  York  county,  under 
said  attachment ;  and  secondly,  that  the  proceeds  of  said  mer- 
chandise were  paid  over  by  the  defendants  to  the  attaching 
creditor,  in  the  month  of  August,  1868,  by  the  direction  of  a 
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certain  order  issued  by  the  Supreme  Court;  and  that  the  mer- 
chandise in  question  was  not  the  property  of  the  plaintiff,  but 
was  the  property  of  said  Arnstein. 

The  plaintiff  moved  the  court,  at  Special  Term,  for  judg- 
ment, on  the  ground  of  the  frivolousness  of  defendants'  answer. 

On  the  hearing  of  the  motion,  judgment  was  directed  in 
favor  of  the  plaintiff  for  the  amount  claimed  in  the  complaint, 
with  ten  dollars  costs  of  motion,  on  the  ground  of  the  frivolous 
answer  of  defendants. 

From  this  order  defendants  appealed. 

JET.  F.  Pultz,  for  appellants. 

I.  A  frivolous  answer  denies  no  material  allegation  of  the 
complaint  and  sets  up  no  defence.     The  insufficiency  must  be 
so  glaring  that  it  must  appear  upon  a  bare  inspection  without 
argument.     A  bailee  is  not  liable  to  his  bailor  for  property 
taken  from  him  by  legal  proceedings.    It  is  not  necessary  for 
his  exoneration  that  the   decision  of  the  tribunal  in  which 
such  proceedings  are  had,  should  be  correct,  nor  even  that  he 
should  have  contested  the  same.     It  is  sufficient  if  the  court 
had  jurisdiction,  unless  the  bailee  acted  in  bad  faith  (Angell  on 
Car.  §  387 ;  Blivin  v.  Hudson  River  R.  R.  Co.,  35  Barb.  188 ; 
2  Kedf.  on  Kailr.  §  168 ;  Bates  v.  Stanton,  1  Duer,  79 ;  Rogers 
v.  Weir,  34  N.  Y.  463), 

II.  Whatever  the  rule  may  be  in  ordinary  cases,  it  is  cer- 
tain that  under  special  circumstances  the  jus  tertii  may  be  set 
up  as  an  answer  to  an  action  of  trover  or  replevin.     Thus, 
while  a  bailee  or  agent  cannot  ordinarily  refuse  to  give  up 
property  entrusted  to  his  care  to  the  person  from  whom  he 
received  it,  on  the  ground  that  the  absolute  right  or  title  is  in  a 
third  person,  yet  an  actual  delivery  in  good  faith  to  the  owner 
•or  a  recovery  by  him,  will  be  good  defence  to  a  suit  brought 
by  a  bailor ;  and  it  is  equally  well  settled,  that  the  bailee  may 
withhold  property  from  the  bailor  in  obedience  to  a  request  on 
the  part  of  the  owner  (Bates  v.  /Stanton,  1  Duer,  79 ;  Beach  v. 
Berdell,  2  Id,  327;  Edson  v.  Weston,  7  Cowen,  278;  Shelbury 
v.  Scottsford,  Yelverton,  23;   King  v.  Richards,  6  Wharton, 
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418 ;  Wilson  v.  Andtrton,  1  Barn.  &  Ad.  450 ;  Ogle  v.  Atkin- 
son, 5  Taunton,  759  ;  Sheridan  v.  The  New  Quay  Co.,  4  C.  B. 
K  S.  618 ;  Floyd  v.  Bovard,  6  W.  &  S.  76). 

Samuel  Boardman,  for.  respondent. 

BY  THE  COURT. — BARRETT,  J. — The  answer  is  clearly  frivo- 
lous. The  relation  of  bailor  and  bailee  is  admitted ;  also,  the 
sale  of  the  goods,  and  the  rendition  of  an  account  showing  the 
net  proceeds  in  the  defendants'  hands  belonging  to  the  plaintiff. 
The  non-payment  of  this  amount  is  sought  to  be  justified  by 
averring  title  in  a  third  person,  one  Arnstein,  against  whom  an 
attachment  was  issued,  which  is  stated  to  have  been  levied 
upon  the  goods  in  question  "and  their  proceeds"  in  the  defend- 
ants' hands,  and  under  which,  after  notice  to  the  plaintiff  of 
the  levy,  these  proceeds  were  paid  by  the  defendants  to  the 
sheriff  of  this  county.  There  is  also  another  averment,  incon- 
sistent, however,  with  the  prior  plea,  to  the  effect  that  these 
very  proceeds  were  paid  to  the  attorney  for  the  plaintiff  in  the 
attachment,  "  under  and  by  virtue  of  an  order  issued  by  the 
Supreme  Court." 

This  order  is  not  appended,  what  it  really  directed  is  not 
stated,,  and  no  jurisdiction al  fact  is  set  up.  Such  an  averment 
is  worse  than  frivolous.  It  savors  of  duplicity. 

With  respect  to  the  other  plea,  the  appellants  are  fully  met 
by  the  familiar  principle  that  the  bailee  cannot,  in  general  dis- 
pute the  title  of  his  bailor,  nor  set  up  a  better  title  in  a  third 
person. 

The  special  matter  here  pleaded  wholly  fails  to  bring  the 
case  within  any  of  the  exceptions  to  this  rule. 

The  property  was  not  taken  by  due  process  of  law,  nor  by 
title  paramount,  nor  is  it  charged  that  it  was  obtained  by 
felony,  force,  fraud,  or  collusion  with  Arnstein  (Bates  v.  Stan- 
ton,  1  Duer,  78,  and  cases  there  cited).  The  due  process  of 
law  which  has  been  held  to  exonerate  the  bailee  is  that  which 
is  set  in  motion  directly  against  the  bailor  (Bliven  v.  The  Hud- 
son River  JR.  R.  Co.,  35  Barb.  191';  Burton  v.  Wilkinson,  18 
Verm.  K.  186).  Here,  as  between  the  plaintiff  and  the  defend- 
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ants,  the  former  was  prima  facie  the  true  owner,  and  the  levy 
under  an  attachment  against  another  did  not  prevent  the  de- 
fendants from  paying  over  to  the  plaintiff,  nor,  as  to  either  of 
them,  did  it  place  the  goods  or  their  proceeds  in  the  custody  of 
the  law  (Rogers  v.  Wier,  34  IS".  Y.  R.  463).  Even  where  the 
sheriff,  under  such  circumstances,  is  indemnified,  and  removes 
the  goods  by  force,  the  bailee  is  bound  to  treat  such  acts  as  a 
naked  trespass,  and  to  protect  his  bailor.  Otherwise,  he  adopts 
the  situation  of  the  attaching  creditors,  with  all  its  attendant 
peril.  Such  are  the  consequences  which  flow  from  mere  pas- 
siveness.  But,  here,  the  defendants  have  been  guilty  of  an 
active  and  direct  breach  of  duty  in  voluntarily  paying  the 
money  over  to  the  sheriff.  "We  say  voluntarily,  because  the 
payment  was  not  directly  compelled  (Scrantonv.  Farmers'  and 
Mechanics'  JBJc.  of  Rochester,  24  K  Y.  K.  424;  Welles  v. 
Thornton,  45  Barb.  390).  It  is  plain  that  such  payment  was 
in  fraud  of  the  plaintiff's  rights,  and  cannot  be  justified  by  the 
mere  averment,  bad  in  itself,  of  title  in  the  defendant  in  the  at- 
tachment. 

The  order  should  be  affirmed,  with  costs. 


EDMUND  ACKROYD  v.  JONATHAN  ACKEOYD. 

In  an  action  for  false  imprisonment,  on  an  arrest  without  lawful  process,  the  ma- 
terial averment  in  the  complaint  is,  that  the  defendant  "  unlawfully  seized  and 
arrested  the  plaintiff."  The  averment  of  malice  and  want  of  probable  cause 
may  be  treated  as  surplussage,  or  as  matter  merely  in  aggravation  of 
damages. 

A  stay  of  proceedings  "  until  the  further  order  of  the  court,"  does  not  cease  to 
operate  until  a  further  order  is  actually  entered. 

A  mere  decision  of  the  motion,  in  connection  with  which  the  stay  was  granted, 
endorsed  by  the  judge  upon  the  motion  papers,  will  not  operate  as  a  vacatur. 
Held,  therefore,  that  the  obtaining  and  issuing  of  ah  attachment,  pending  such 
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stay  of  proceedings,  was  not  only  unlawful  in  itself,  but  sufficient  to  support  a 
finding  of  malice  in  an  action  for  false  imprisonment. 

An  attachment  is  primary  process,  and  may  be  granted  in  the  first  instance,  but 
not  without  filing  such  proof  as,  if  untrue,  would  subject  the  party  asserting,  to 
prosecution  for  perjury.  Hence  an  attachment  issued  upon  the  mere  report  of 
a  referee,  without  proof  by  affidavit  of  the  facts  charged,  is  irregular. 

Where  an  attachment,  issued  by  competent  jurisdictional  authority,  is  set  aside  for 
irregularity,  the  party  issuing  it  becomes  a  trespasser  ab  initio  ;  and  where  he 
appears  by  counsel,  and  resists  the  motion  to  vacate,  he  cannot  escape  liability  by 
throwing  the  responsibility  upon  his  attorney. 

In  such  a  case,  where  the  damages  are  moderate  and  scarcely  punitive,  they 
should  be  sustained,  without  reference  to  the  actual  damage. 

APPEAL  by  the  defendant  from  a  judgment  of  the  general 
term  of  the  Marine  Court. 

The  action  was  brought  for  false  imprisonment.  The  com- 
plaint alleged  that  the  defendant,  on  the  7th  December,  1865, 
with  "  malicious  intent  to  injure  the  plaintiff,  and  without  any 
reasonable  or  probable  cause  therefor,  and  without  any  right 
or  authority  so  to  do,"  unlawfully  seized  and  arrested 
him,  &c. 

It  appeared  that,  at  the  time  of  the  arrest,  an  action  was 
pending  in  the  Supreme  Court,  in  which  Jonathan  Ackroyd 
was  plaintiff,  and  Edmund  Ackroyd  defendant,  for  an  account- 
ing ;  and  that,  in  such  action,  on  the  10th  March,  1865,  an 
order  was  made  requiring  the  plaintiff  in  this  action  to  render 
his  account  before  the  referee.  On  the  6th  December,  1865, 
upon  proof  of  service  of  said  order,  and  the  certificate  of  the 
referee  that  said  plaintiff  had  failed  to  account  as  required,  an 
order  was  made  that  an  attachment  issue.  On  the  following 
day  the  plaintiff  was  arrested  under  the  attachment.  There 
was  no  proof,  by  affidavit,  of  the  facts  charged  before  the 
court,  and  no  papers  were  served  upon  the  plaintiff  at  the  time 
of  the  arrest.  From  June  29th,  1865,  and  until  and  at  the 
time  of  procuring  the  attachment,  there  was  an  order  staying 
all  proceedings  in  the  action,  in  which  the  plaintiff  was  arrested. 
On  December  22d,  1865*,  the  attachment  was  vacated  and  set 
aside,  with  costs.  The  plaintiff  had-  been  arrested  at  Jamaica, 
L.  I.,  and  been  brought  to  New  York,  and,  by  reason  of  the 
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arrest,  been  put  to  the  expense  of  $160,  and  lost  several  days 
from  his  business.  The  action  was  tried  before  Justice  Alker, 
without  a  jury,  who  gave  judgment  for  the  plaintiff  for  $305.94; 
from  which  judgment  the  defendant  appealed  to  the  general 
term  of  the  Marine  Court. 

Tracy,  Talmadge  &  Lee,  for  appellant. 

I.  The  evidence  showed  an  arrest  of  the  plaintiff  upon  an 
attachment,  regularly  issued  out  of  the  Supreme  Court,  in  an 
action  between  the   plaintiff  and   defendant.    There  was  no 
proof  that  the  defendant  directed  its  issue  or  the  arrest. 

II.  Had  the  defendant  been  shown  to  have  directed  the 
arrest,  no  action   for  trespass   could   have   been   maintained 
(Morgan  v.  Hughes,  2  Term.  232  ;  Belk  v.  Broadbent,  3  Term. 
92  ;  Landt  v.  Hilts,  19  Barb.  283  ;  Stanton  v.  Schell,  3  Sand. 
323). 

III.  The  action  was  the  former  action  on  the  case,  for  a 
malicious  arrest — an  arrest  upon  "  a  regular  process  of  a  court 
of   competent   jurisdiction,   maliciously   adopted."      And    to 
recover,  it  was  necessary  for  the  plaintiff  to  show  want  of 
probable  cause  and  malice  in  obtaining  the  attachment  from 
the  Supreme  Court. 

IV.  That  the  attachment  was  vacated  does  not  show  it  was 
irregularly  issued,  so  as  to  warrant  a  recovery  in  an  action  for 
an  arrest  upon  void  process ;  nor  does  it  furnish  any  evidence 
that  it  was  obtained  without  probable  cause  or  maliciously. 

V.  No  special  damage  was  alleged. 

Develin,  Miller  &  Trull,  for  respondent. 

I.  The  warrant  of  attachment  upon  which  the  plaintiff  was 
arrested  and  imprisoned,  having  been  vacated,  this  action  for 
false  imprisonment  lies  (Chapman  v.  Dyett,  11  Wend.    31 ; 
Kerr  v.  Mount,  28  N.  Y.  659  ;  Hayden  v.  Shed,  11  Mass.  500 ; 
Coddington  v.  IZoyd,  8  Adolph.  &  Ellis,  449). 

II.  The  warrant  of  attachment  was  irregular  and  void  (3  E. 
S.,  5th  Ed.,  p.  850,  §  3 ;  Smith  v.  Shaw,  12  Johns.  257  ;  Com- 
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fort  v.  Fulton^  39  Barb.  56).  It  was  issued  to  bring  the 
plaintiff  before  the  court  for  an  alleged  contempt  of  one  of  its 
orders.  The  only  proof  that  he  was  guilty  of  such  contempt 
being  the  certificate  of  the  referee  upon  which  the  attachment 
was  issued.  This  proof  was  neither  sufficient,  nor  legal.  At 
the  time  of  the  arrest  there  was  a  stay  of  proceedings,  and  the 
warrant  can  afford  no  protection  to  the  party  upon  whose 
application  it  was  granted  (McGinnty  v.  Herrick,  5  Wend. 
240). 

III.  The  action  is  not  for  malicious  arrest,  but  for  trespass 
by  false  imprisonment,  for  the  damages  sustained  by  the  arrest, 
without  regard  to  the  motives  which  prompted  it. 

IY.  The  allowance  of  damages  was  correct  (Ely the  v. 
Tompkins,  2  Abb.  Pr.  468 ;  Williams  v.  Garrett,  12  How.  Pr. 
456  ;  Brown  v.  Chadsey,  39  Barb.  253). 

BY  THE  COURT. — BARRETT,  J. — This  action  was  not  what 
would  formerly  have  been  denominated  case,  as  the  appellant 
claims,  but  trespass.  It  was  false  imprisonment  for  an  arrest 
without  lawful  process,  and  not  malicious  prosecution.  The 
material  averment  in  the  complaint,  is,  that  the  defendant 
"unlawfully  seized  and  arrested  the  plaintiff;"  that  of  malice 
and  want  of  probable  cause  may  be  treated  as  surplusage  or  as 
matter  merely  in  aggravation  of  damages.  The  action  itself 
was  well  brought.  The  attachment  under  which  the  present 
plaintiff  was  arrested,  was  not  only  irregular  but  absolutely 
void.  It  was  issued  in  violation  of  a  stay  of  proceedings.  The 
stay  was  "  until  the  further  order  of  the  court."  It  did  not 
cease  upon  the  mere  endorsement  by  the  Judge  of  his  decision 
of  the  motion,  in  connection  with  which  it  was  granted,  nor 
even  upon  the  settlement  of  the  form  of  the  order,  but  contin- 
ued in  full  force  until  the  actual  entry.  Obtaining  and  issuing 
a  non-bailable  attachment,  under  such  circumstances,  was  not 
only  unlawful  in  itself,  but  sufficient  to  support  a  finding  of 
malice,  were  such  proof  required. 

The  attachment  was  also  irregular  in  having  been  issued 
upon  the  mere  report  of  a  referee,  without  proof  by  affidavit  of 
the  facts  charged.  An  attachment,  it  is  true,  is  primary  pro- 
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cess,  and  may  be  granted  in  the  first  instance,  but  not  without 
filing  such  proof  as,  if  untrue,  would  subject  the  party  assert- 
ing, to  prosecution  for  perjury.  The  statute  is  imperative  (3  R. 
8.  5th  ed.  850,  §  3).  Copies  of  the  affidavits  must  be  served 
where  the  proceeding  is  by  an  order  on  the  accused  party  to 
show  cause  why  he  should  not  be  punished  for  his  alleged  mis- 
conduct (Id.;  see  also  §  6).  Where  it  is  by  attachment,  they 
should  either  be  served  with  the  motion  papers,  or  filed,  if  the 
attachment  be  issued  in  the  first  instance.  This  is  not  altered 
by  the  provisions  of  the  Revised  Statutes  in  relation  to  actions 
of  account  (3  R.  S.,  5th  ed.  667,  §§  48-52).  Section  52  pro- 
vides that  the  referees  shall  report  to  the  court  any  neglect  or 
refusal  to  account  or  to  produce  books  and  papers,  and  that  the 
court  shall  proceed  thereon  "  against  such  party  for  his  disobe- 
dience in  the  manner  prescribed  in  the  thirteenth  title  of  thq 
eighth  chapter  of  this  Act."  The  title  and  chapter  referred  to 
are  those  regulating  proceedings  as  for  contempt  to  enforce 
civil  remedies  and  the  manner  of  proceeding  there  prescribed, 
is,  as  we  have  seen,  "  by  due  proof  by  affidavits  of  the  facts 
charged." 

Again,  the  attachment,  even  if  issued  by  competent  juris- 
dictional  authority,  having  been  set  aside  for  irregularity,  the 
party  issuing  it  became  a  trespasser  ab  initio  (Chapmwn  v. 
Dyett,  11  Wend.  31 ;  and  see  Kerr  v.  Mount,  28  N.  Y.  659). 
The  conclusion  is  irresistible  that  such  was  the  case  here.  The 
appellant's  claim,  that  the  attachment  was  set  aside  on  the 
ground  that  the  present  "  plaintiff  had  reason  to  suppose,  from 
the  information  of  his  counsel,  that  the  order  to  stay  proceed- 
ings remained  in  force  and  excused  him  from  appearing  before 
the  referee,"  is  inconsistent  with  its  absolute  vacatur,  with 
costs,  and  that,  too,  on  a  distinct  motion  to  so  vacate,  founded 
upon  an  affidavit  alleging  the  very  irregularities  now  com- 
plained of. 

Nor  can  the  defendant  escape  liability  by  his  present  at- 
tempt to  throw  the  entire  responsibility  upon  the  attorneys. 
He  was  named  in  the  writ  as  plaintiff  and  relator.  Yet,  instead 
of  promptly  repudiating  their  action,  he  appeared  by  counsel 
and  resisted  the  motion  to  vacate.  This  was  prima  facie,  a 
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sufficient  recognition  and  ratification  of  the  act,  especially 
when  it  is  considered  that  he  was  not  offered  as  a  witness  upon 
the  trial,  and  did  not  attempt  to  testify  to  any  such  want  of 
authority. 

As  to  the  damages,  they  were  moderate,  scarcely  punitive, 
and  should  be  sustained,  upon  the  latter  principle,  even  were 
all  the  evidence  of  actual  damage  stricken  from  the  case. 

The  judgment  should  be  affirmed. 


JOHN  JOHNSTON  AND  OTHERS  v.  JAMES  F.  ALLEN. 

In  an  action  against  a  husband  for  necessities  furnished  to  his  wife,  it  is  sufficient 
for  the  plaintiff's  case  to  show  that  the  marriage  ceremony  between  the  defend- 
ant and  his  alleged  wife  took  place,  and  that  he  held  her  out  to  the  plaintiff  as 
his  wife. 

In  such  an  action,  testimony  that  the  marriage  was  void  by  reason  of  the  wife's 
having  had  a  husband,  by  a  previous  marriage,  still  living, — Held,  properly  ex- 
cluded. Third  persons  dealing  with  the  wife  on  the  strength  of  her  conjugal 
rights  cannot  be  confronted  with  the  illegality  of  a  marriage  which  has  in  effect 
been  declared  valid,  and  been  acted  upon  by  the  assumed  husband  and  wife. 

APPEAL  by  the  defendants  from  a  judgment  of  the  General 
Term  of  the  Marine  Court  affirming  a  judgment  of  trial  term 
entered  upon  a  verdict. 

This  action  was  brought  to  recover  for  articles  alleged  to 
have  been  necessaries  sold  to  the  wife  of  the  defendant.  The 
facts  sufficiently  appear  in  the  opinion  of  the  Court. 

John  B.  Perry  &  E.  P.  Cowles,  for  appellant. 
D.  (&  T.  McMahon,  for  respondents. 

BY  THE  COURT — BRADY,  J. — The  plaintiffs  in  this  case  sold 
to  the  defendant's  acknowledged  wife,  some  articles  which  the 
jury  decided  to  be  necessaries  upon  evidence  which  was  conflict- 
ing. At  the  time  of  the  sale  the  defendant  and  his  wife  were 
living  separate  and  apart,  and  had  commenced  actions  each 
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against  the  other  for  a  divorce,  but  no  alimony  had  been  allowed 
in  either  of  the  cases,  and  the  defendant  had  not  contributed 
toward  his  wife's  support  or  made  any  provision  for  her  after 
their  separation.  The  separation  was  induced  by  alleged  cruel 
treatment  on  the  part  of  the  defendant  towards  her,  which  ren- 
dered it  unsafe  for  her  longer  to  cohabit  with  him.  The  jury, 
after  hearing  the  evidence  upon  that  subject,  found  for  the 
plaintiffs,  and  by  their  verdict  declared  that  it  was  sufficient  to 
justify  the  defendant's  wife  in  abandoning  him,  from  apprehen- 
sion of  personal  injury.  These  findings  are  conclusive  upon  the 
defendant.  They  relate  to  questions  of  fact  exclusively,  and 
cannot  for  that  reason  be  disturbed.  The  Defendant,  never- 
theless, relies  upon  the  averred  fact  that  when  he  married,  his 
wife  had  a  husband  living,  from  whom  she  had  not  been  divorced, 
and  who  was,  at  the  time  of  the  trial  of  this  action  in  the  court 
below,  still  in  existence.  An  offer  to  prove  the  fact  was  made 
and  rejected,  and  that  incident  of  the  trial  formed  an  important 
part  of  the  appeal  taken  to  this  court.  After  a  careful  and 
thorough  examination  of  the  questions  which  were  in  that  way 
presented,  it  is  deemed  unnecessary  to  decide  them,  inasmuch 
as  there  is  a  rule  of  law  applicable  to  that  branch  of  this  case 
which  settles  the  liability  of  the  defendant.  He  was  married  to 
the  person  whom  he  now  disclaims,  by  a  proper  legal  formula. 
He  cohabited  with  her  and  introduced  her  as  his  wife,  as  well 
to  others  as  to  the  plaintiffs  in  this  action.  Having  done 
so,  they  were  justified  in  dealing  with  her  as  occupying  that 
relation  to  him,  and  he  is  estopped  from  denying  it  so 
far  as  they  are  concerned  (Mace  v.  Cadell,  Cowper,  233 ; 
Robinson  v.  Nahon,  1  Camp.  245).  Upon  the  strength  of  his 
acknowledgment  they  dealt  with  her.  They  did  so  at  their 
peril,  it  is  true,  but  only  upon  the  questions  whether  the  defend- 
ant provided  for  her,  and  the  articles  sold  were  proper  and 
necessary  articles  considering  the  wealth  of  the  husband  and 
the  position  he  occupied  in  the  community.  Having  arrived  at 
this  conclusion,  the  whole  scope  of  the  defence,  except  such  as 
related  to  the  questions  passed  upon  by  the  jury  as  already 
stated,  became  wholly  irrelevant.  It  is  said,  in  "  Story  on  Con- 
tracts," that  so  strong  is  the  presumption  of  the  assent  of  the 
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husband  to  the  wife's  contract  created  by  cohabitation,  that  it 
has  been  decided  that  if  a  man  cohabit  with  a  woman  holding 
her  out  to  be  his  wife,  he  is  liable  for  goods  furnished  to  her 
during  their  cohabitation,  by  a  tradesman  who  knew  that  they 
uere  not  married.    A  fortiori,  this  would  be  the  case  if  the 
tradesman  supposed  them  to  be  married.     (Story  on  Contracts, 
§  101).   The  same  rule  is  declared  in  Comyn  on  Contracts,  vol. 
I,  p.  214  (See  Watson  v.  ThrelMd,  2Esp.  Rep.  637 ;  Hudson  v. 
Brent,  N.  P.  Espenass,  124 ;  Carr  v.  King,  12  Mod.  372 ;  Yin. 
Abr.  tit.  Baron  &  Feme,  D.  b.  pi.  38 ;  Robwison  v.  Nahon,  1 
Camp.  Rep.  245  ;  Munro  v.  De  Chemant,  4  Camp.  Rep.  215). 
The  defendant  was,  however,  as  we  have  seen,  married,  and  by 
commencing  his  action  for  a  divorce,  affirmed  his  marriage, 
although  he  declared  it  to  be  illegal  in  consequence  of  the  exist- 
ence of  the  husband  of  the  woman  to  whom  he  was  married. 
It  is  not  necessary  to  suggest  the  circumstances  which  might 
have  made  that  marriage  legal,  at  least  until  declared  to  be 
otherwise  by  a  court  of  competent  jurisdiction.    It  is  enough, 
as  already  suggested,  for  the  plaintiffs'  case,  that  the  defendant 
was  in  fact  married  to  her,  and  had  held  her  out  to  be  his  wife, 
as  she  was  indeed,  so  far  as  the  proper  form  of  union  could 
make  her  such.     If  he  was  unfortunate,  he  must  bear  the  bur- 
den.    It  cannot  be  shared  by  persons  whose  confidence  in  his 
representations  induced  them  to  part  with  their  property  to  her. 
Whatever  may  be  the  rules  of  law  which  govern  controversies 
between  themselves,  third  persons  dealing  with  the  wife  on  the 
strength  of  her  conjugal  rights  cannot  be  confronted  with  the 
illegality  of  the  marriage  which  has  in  effect  been  declared 
valid,  and  acted  upon  by  the  assumed  husband  and  wife.   Where 
there  has  been  a  marriage  in  fact,  the  case  is  stronger  than 
where  none  was  celebrated,  unless  the  tradesman  has  been  ad- 
vised of  the  separation  of  the  parties  and  the  alleged  illegality 
of  the  marriage.     The  plaintiffs  knew  nothing  of  these  facts, 
and  were  not  chargeable  with  notice,  from  any  fact  that  appears 
in  this  case.    It  is  true,  that  where  no  marriage  has  in  fact  taken 
place,  the  separation  of  the  parties  relieves  the  husband,  so- 
called,  from  liability  for  goods  sold  after  that  incident,  as  sug- 
gested in  Munro  v.  De  Chemant,  by  Lord  Ellenborough,  but 
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that  rule  has  no  application  to  this  case,  inasmuch  as  there  had 
been  a  marriage.  I  do  not  either  subscribe  to  the  suggestion  as 
sound  in  principle,  in  the  absence  of  notice  of  the  actual  rela 
tion  existing,  to  a  person  who  has  been  allowed  to  deal  with  a 
woman  as  a  wife,  or  was  allowed  to  so  regard  her  b}r  the  so- 
called  husband.  Indeed,  in  Robinson  v.  Nahon,  supra,  the 
defendant  proved  that  he  had  a  former  wife  living,  and  with 
whom  he  had  resided  since  the  marriage,  when  he  married  the 
woman  who  was  supplied  with  apartments  by  the  plaintiff,  but 
Lord  Ellenborough  said  that  there  was  no  evidence  to  fix  the 
plaintiff  with  a  knowledge  of  the  celebration  of  the  first  mar- 
riage, and  that  the  defendant  was  estopped  to  set  up  bigamy  as 
a  bar  to  the  action.  He  had  given  the  woman  who  lodged  with 
the  plaintiff  every  appearance  of  being  his  wife.  It  is  unneces- 
sary, however,  to  pursue  this  subject  farther.  It  is  clear  from 
these  authorities  that  after  marriage,  whether  lawful  or  not,  as 
long  a.s  it  exists,  third  persons,  without  notice,  who  have  dealt 
with  the  wife  on  the  assumption  that  she  was  indeed  such,  and 
which  assumption  was  based  upon  the  representation  of  the 
husband  himself,  can  recover  for  necessaries  furnished  her  if  the 
husband  fail  to  provide  them.  It  is  no  answer  to  the  demand 
thus  made  that  there  is  an  action  for  divorce  pending  unless 
alimony  has  been  allowed  (Sykes  v.  Hulstead,  1  Sandf.  483 ; 
Bishop  on  Marriage  and  Divorce,  vol.  I,  §  401).  The  judgment 
should  be  affirmed. 

Judgment  affirmed. 
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Where,  in  a  justice's  court,  the  merits  are  fairly  entered  into,  investigated,  and 
the  case  is  finally  submitted  to  the  justice,  who  gives  a  judgment  for  the  de- 
fendant, though  without  costs,  it  is  conclusive  on  the  plaintiff,  a  bar  to  another 
action,  and  a  final  determination,  from  which  an  appeal  will  lie. 

The  mere  acceptance  by  a  creditor  from  his  debtor  of  a  less  sum  than  the 
amount  of  the  debt,  without  any  additional  consideration,  benefit,  or  advantage 
to  the  creditor,  is  not  an  accord  and  satisfaction,  even  though  the  acceptance 
was  in  full  of  the  debt. 

Satisfaction  by  a  stranger  can  not  be  pleaded  in  bar  of  defendant's  own  obliga- 
tion. 

APPEAL  by  the  plaintiffs  from  a  judgment  of  the  Fifth  Dis- 
trict Court. 

This  was  an  action  for  goods  sold  and  delivered,  and  the 
answer  was  general  denial,  and  accord  and  satisfaction.  The 
facts  sufficiently  appear  in  the  opinion. 

Kauffmann,  Frank  &  Wilcoxson,  for  appellants. 
JR.  Hartmann,  for  respondent. 

BY  THE  COURT. — DALY,  F.  J. — "Where  the  merits  are  fairly 
entered  into,  investigated,  and  the  case  is  finally  submitted  to 
the  justice,  who  gives  a  judgment  for  the  defendant,  it  is  con- 
clusive upon  the  plaintiff,  a  bar  to  another  action,  and  a  final 
determination,  from  which  an  appeal  will  lie  to  this  court 
(Hess  v.  Beekman,  11  Johns.  458 ;  Shall  v.  Z,athrop,  3  Hill, 
237 ;  Audition  v.  Excelsior  Ins.  Co.,  10  Abbotts'  Pr.  64).  Such 
was  the  case  here.  Evidence  was  given  by  the  plaintiffs  and 
the  defendant.  The  case  was  submitted  to  the  justice,  who 
rendered  judgment  for  the  defendant  without  costs.  It  is  urged 
that  as  no  costs  were  given  by  the  justice,  the  judgment  was 
incomplete  upon  the  authority  of  Monnell  v.  Welter  (2  Johns. 
8),  and  Hauleribeck  v.  Gillies  (2  Hilt.  238).  These,  however, 
were  both  cases  in  which  the  plaintiff  was  nonsuited.  In  the 
first  of  them,  the  court  said  that  the  nonsuit  was  improperly 
granted,  but  that  the  court  could  not  restore  the  party  to  the 
state  he  was  in  when  the  nonsuit  took  place  :  that  the  object 
of  the  certiorari  was  merely  to  throw  a  bill  of  costs  upon  the 
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defendant;  that  they  thought  the  judgment  incomplete  and 
incapable  of  affirmance  or  reversal,  but  whether  because  there 
was  no  judgment  for  costs  or  not,  the  court  did  not  say.  And 
the  second  case,  which  was  in  our  own  court,  was  decided  upon 
the  authority  of  the  prior  decision  of  the  Supreme  Court.  It 
is  not  necessary  to  inquire  whether  these  cases  were  rightly 
determined  or  not,  for  the  present  case  is  in  no  way  analogous. 
They  were  strictly  cases  of  nonsuit.  They  were  no  bar  to  an- 
other action,  and  presented  no  obstacle,  and  imposed  no  obliga- 
tion which  the  plaintiff  was  required  to  discharge,  to  enable 
him  to  bring  another  action,  as  no  costs  were  granted.  But 
here  the  case  was  fully  heard  upon  its  merits,  and  the  judg- 
ment, if  undisturbed,  would  be  conclusive  and  final  upon  the 
plaintiff.  It  was  held  in  Elwell  v.  McQueen  (10  "Wend.  519), 
that  a  justice  has  the  right  to  non-suit  the  plaintiff  if  he  fails 
upon  his  own  showing,  to  make  out  a  case,  and  that  the  judg- 
ment of  non-suit  in  such  a  case,  is  no  bar  to  another  action  ; 
but  that  if  both  parties  have  been  fully  heard,  and  the  case  is 
submitted  to  the  justice  who  takes  time  to  deliberate,  it  is  not 
then  in  his  power  to  grant  a  nonsuit ;  that  his  determination  of 
the  case  is  equivalent  to  a  verdict  of  a  jury  and  a  judgment 
therein,  and  though  he  may  call  it  a  judgment  of  nonsuit,  and 
so  enter  it,  it  will,  if  the  minutes  or  record  of  the  time  show 
that  it  was  rendered  after  the  cause  was  submitted  to  him,  and 
after  he  took  time  to  deliberate,  and  not  at  the  trial,  be 
considered  a  judgment  for  the  defendant,  and  will  be  a  bar  to 
another  action. 

The  return  here  shows  that  the  case  was  heard  on  the  6th 
of  March,  upon  the  proof  given  by  both  parties,  that  the  case 
was  closed,  and  that  thereupon  the  justice,  on  the  6th  of  March, 
rendered  judgment  in  favor  of  the  defendant  and  against  the 
plaintiff.  This  was  a  final  determination  upon  the  merits,  a 
bar  to  another  action,  and  a  judgment  from  which  an  appeal 
will  lie. 

The  judgment  was  erroneous.  There  was  no  dispute  as  to 
the  amount  of  the  debt.  It  was  $452.  The  plaintiff  received 
$200  in  cash,  and  $202  in  goods  returned.  The  plaintiff's  wit- 
nesses testified  that  the  defendant's  father,  before  this  payment 
was  made,  asked  the  plaintiffs  to  compromise,  and  that  they 
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refused,  one  of  them  saying  to  him  that  they  wanted  the  whole 
amount ;  that  the  same  day,  the  agent  of  the  plaintiffs  called 
to  see  what  the  defendant  would  do  ;  that  the  defendant  pro- 
posed to  give  $200  in  cash,  and  $202  in  goods,  for  the  whole 
•  bill,  and  that  the  agent  said  that  he  could  not  accept  it ;  that 
the  plaintiffs'  agent  told  them  that  the  defendant's  proposition 
was  that  $200  in  cash  and  $202  in  returned  goods  should  be 
in  full  settlement  of  all  transactions  between  them,  but  that 
they  sent  no  reply  to  the  defendant ;  that  the  defendant  fur- 
ther came  and  paid  $200  in  cash,  and  when  he  paid  the  money, 
said  that  the  plaintiffs  would  lose  only  $50  by  the  arrange- 
ment, and  that  they  said  nothing  in  reply.  On  the  part  of  the 
defendant,  his  father  testified  that  the  plaintiffs  figured  up  that 
the  whole  debt  would  amount  to  $452 ;  that  he  agreed  with 
one  of  the  plaintiffs  to  pay  $200  in  cash  and  $202  in  returned 
goods,  and  that  he  should  throw  off  $50 ;  that  the  plaintiffs, 
with  whom  he  conferred,  then  asked  for  the  $200 ;  that  the 
witness  said  he  would  bring  it  the  next  day;  and  that  two 
hours  after,  the  plaintiffs  sent  for  the  goods,  and  the  next  morn- 
ing the  witness  went  to  the  plaintiffs  and  paid  them  the  $200. 
The  testimony  of  the  defendant  was  in  corroboration  of  that  of 
his  father. 

This  was  simply  giving  a  lesser  sum  for  a  greater,  with- 
out any  additional  consideration,  benefit  or  advantage  to  the 
plaintiffs,  which  is  not  an  accord  and  satisfaction  even  though 
accepted,  as  the  defendants  claim,  in  full  for  the  debt  (Harrison 
v.  Close,  2  Johns.  448 ;  Seymour  v.  Minturn,  17  id.  169  ; 
Dederick  v.  Leman,  9  id.  333  ;  Geary  v.  Page,  9  Bosw.  290). 
It  does  not  appear  that  the  $200  paid  by  the  father  was  his 
own,  and  not  the  defendant's  money.  The  presumption  from 
the  evidence  is,  that  it  was  the  money  of  the  defendant;  but 
had  it  even  been  otherwise,  it  would  be  unimportant,  for  satis- 
faction by  a  stranger  cannot  be  pleaded  in  bar  of  the  defend- 
ant's own  obligation  (Daniels  v.  HallenbecJc,  19  Wend.  408  ; 
Clow  v.  JBorst,  6  Johns.  37 ;  Bledkley  v.  White,  4  Paige's  R. 
656  ;  Edgcumb  v.  Roe,  1  Smith's  K.  B.  &.  C.  Rep.  519,  2d  ed. ; 
Grymes  v.  Blofield,  Croke,  Eliz.  541). 

The  judgment  should  be  reversed. 

Judgment  reversed. 

VOL.  III.— 4 
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JOHN  ROBERTS  v.  THOMAS  E.  DILLON  AND  EDWARD  OPENSHAW. 

The  custom  of  markets  overt  does  not  exist  in  this  country,  and  the  rule  is  that 
no  one  can  transfer  a  greater  interest  in  a  chattel  than  he  himself  has. 

Thus  where  the  plaintiff,  a  master  of  a  ship,  sent  his  chronometer  to  the  defend- 
ants to  be  repaired,  and  they  recognized  it  as  one  that  had  been  hired  by  them 
to  another  master,  to  be  returned  at  the  end  of  a  voyage,  but  which  had  never 
been  returned, — Held,  that  though  the  plaintiff  had  purchased  the  chronometer 
of  a  watchmaker  in  good  faith,  he  could  not  recover  it  from  defendants. 

APPEAL  by  the  defendants  from  a  judgment  of  the  First 
District  Court. 

This  action  was  brought  to  recover  possession  of  a  certain 
chronometer.  The  chronometer  in  question  was  purchased  by 
the  defendants  in  1862,  and  in  1864  they  hired  it  to  the  master 
•of  the  brig  Hayward,  at  $6  per  month,  to  be  returned  at  the 
^expiration  of  the  voyage,  or  within  twelve  months.  The 

•  chronometer  never  was  returned  as  agreed,  but  was  purchased 
.by  the  plaintiff  in  May,  1866,  from  a  watch  and  chronometer 
maker,  for  £20,  in  Liverpool,  England.     On  the  arrival  of  the 
plaintiff's  vessel  in  this  port,  an  agent  of  the  defendants  came 

-on  board,  and  soliciting  custom,  the  plaintiff  gave  him  the 

•  chronometer  to  be  repaired.     The  defendants  refused  to  return 
.the  watch,  and  the  plaintiffs  brought  this  action.     Judgment 
was  given  for  the  plaintiff,  from  which  the  defendants  appealed 
;to  the  General  Term  of  this  court. 

F.  A.  Wilcox,  for  appellants. 
Reymeri  and  Stevens,  for  respondent. 

BY  THE  COURT. — DALY,  F.  J. — The  plaintiff,  the  master  of 
•,a  British  vessel,  after  his  arrival  in  this  port,  sent  his  chronome- 
ter to  the  defendants  to  have  it  repaired  and  regulated.  He 
had  bought  it  more  than  two  years  previously  at  the  shop  of  a 
large  watch  and  chronometer  dealer  in  Liverpool,  for  twenty 
pounds,  which,  it  would  seem,  was  a  fair  price,  as  it  was 
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agreed  upon  the  trial  that  the  value  of  it  here,  at  that  time, 
November,  1868,  was  $150. 

The  defendants  refused  to  return  it,  upon  the  ground  that  it 
was  their  property.  It  appeared  that  the  chronometer  origi- 
nally belonged  to  them,  and  that  they  had,  four  years  before, 
let  it  out  upon  hire  to  the  owners  of  a  vessel  bound  for  Liver- 
pool, whereof  one  Myers  was  master ;  the  owners  giving  the 
defendants  a  written  acknowledgment  of  the  receipt  of  it, 
by  which  they  agreed  that  it  should  be  returned  to  the  de- 
fendants at  the  expiration  of  the  voyage,  or  within  twelve 
months  from  the  date  of  the  agreement,  and  that  until  re- 
turned they  would  pay  the  defendants  at  the  rate  of  six  dollars 
per  month  for  the  use  of  it. 

How  the  chronometer  came  into  the  possession  of  the  watch 
and  chronometer  dealer  in  Liverpool,  does  not  appear.  Those 
to  whom  it  had  been  let  upon  hire  had  a  special  property 
in  it,  but  had  no  right  to  transfer  the  title  to  v  another.  A 
radical  defect  of  title  in  the  possessor,  says  Chancellor  KENT, 
is  available  to  the  true  owner  as  against  the  purchaser,  and 
this  is,  he  remarks,  such  a  defect  when  the  person  from  whom 
the  property  was  acquired  was  incapable  of  giving  his  consent, 
or  when  the  thing  had  been  stolen  or  obtained  by  violence  (2 
Com.  325).  If  this  were  an  open  question,  I  should  hold,  the 
more  especially  as  the  defendants  have  a  written  agreement 
upon  which  the  owners  of  the  vessel  are  answerable  for  the 
return  of  the  chronometer  or  its  value,  that  the  plaintiff's 
title  to  it  ought  to  be  upheld,  upon  the  ground  stated  by 
Chief  Justice  HOLT,  in  Hern  v.  Nichols  (I  Salk.  289),  that 
it  is  more  reasonable  that  he  who  puts  trust  or  confidence 
in  the  one  that  did  the  wrong,  should  be  a  loser,  than  a  stran- 
ger. But  the  law  is  too  well  settled  to  be  disturbed  by  this 
court.  It  was  declared  in  JIartop  v.  Iloare  (3  Atk.  44),  upon 
the  authority  of  previous  cases,  and  after  an  elaborate  examina- 
tion, that  the  true  owner  of  goods  does  not  lose  his  property  by 
a  sale  made  by  the  possessor  of  them,  unless  it  were  made  in 
market  overt ;  that  no  regard  is  had  to*the  vendee's  ignorance 
of  the  vendor's  want  of  title ;  no  regard  to  the  vendee's  coming 
rightfully  to  them  as  a  purchaser  without  notice;  no  regard  to 
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the  vendor's  having  the  lawful  possession  of  them.  The  custom 
of  markets  overt  does  not  apply  to  this  country,  and  the  gen- 
eral principle,  says  KENT,  applicable  to  the  law  of  personal 
property,  is,  that  nemo  plus  finis  in  alium  transferre  potest 
quam  ipse  Jiaheat,  a  maxim  alike  of  the  civil  and  the  common 
law ;  that  a  sale  ex  vi  termini,  imparts  nothing  more  than  that 
the  bona  fide  purchaser  succeeds  to  the  rights  of  the  vendor, 
and  that,  consequently,  as  a  general  rule,  the  title  of  the  true 
owner  cannot  be  lost  without  his  own  free  act  and  consent.  In 
Saltus  v.  Everett  (20  Wend.  282),  Senator  YERPLANCK,  after  re- 
viewing all  the  authorities,  limits  the  cases  in  which  the  pos- 
session of  property  carries  with  it  the  evidence  of  ownership 
and  the  right  to  transfer  it,  to  cases  of  bank  bills,  checks  and 
notes,  payable  to  bearer  or  transferable  by  delivery,  or  where 
the  indicia  of  ownership  is  given  by  the  delivery  of  bills  of 
lading  with  the  power  of  transfer  or  the  apparent  right  of  prop- 
erty is  conferred  by  a  sale  and  delivery  of  it,  though  fraudu- 
lently obtained,  or  the  right  to  sell  implied  as  when  goods  are 
placed  by  the  owner  in  the  possession  of  one  whose  usual  busi- 
ness it  is  to  sell,  and  then  lays  down  the  general  rule  in  terms, 
specifically  embracing  the  present  case.  "  If  the  owner  loses 
property  or  is  robbed  of  it,  or  it  is  sold  or  pledged  without  his 
consent  by  one  who  has  only  a  temporary  right  to  its  use  by 
hiring  or  otherwise,  or  a  qualified  possession  of  it  for  a  specific 
purpose,  as  for  transportation  or  for  work  to  be  performed  upon 
it,  the  owner  can  follow  and  reclaim  it  in  the  hands  of  any 
person,  however  innocent."  I  confess  I  have  never  been  satis- 
fied with  this  rule,  or  rather  with  the  extent  to  which  it  has 
been  carried.  My  experience  is,  that  it  operates  very  unjustly 
in  very  many  cases,  and  that  it  would  be  better  if  it  were 
qualified  more  by  the  reason  suggested  by  Chief  Justice  HOLT. 
But  it  has  been  adhered  to  by  the  highest  court  in  this  State, 
and  the  whole  amount  of  authority  is  in  support  of  it  ( Wilkin- 
son v.  King,  2  Camp.  335 ;  Hardman  v.  Wilcox,  9  Bing.  382, 
note ;  Wheelwright  v.  Depeyster,  1  Johns.  R.  471 ;  Galvin  v. 
Bacon,  11  Me.  28 ;  Williams  v.  Merle,  11  Wend.  80 ;  Cook  v. 
Adams,  1  Bosw.  497). 

The  plaintiff  testified  that  one  of  the  defendants  told  him 
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that  the  defendants  had  sold  the  chronometer,  but  it  is  evident 
from  the  testimony  of  Bussing,  and  from  the  production  of  the 
written  agreement  or  receipt,  that  the  plaintiff  was  mistaken. 
The  justice  could  not  have  put  his  decision  upon  this  ground 
but  upon  the  ground  that  the  plaintiff's  title  to  the  chronome- 
ter was  complete  by  his  purchase  of  it  in  good  faith  at  the 
watch  and  chronometer  maker's  shop  in  Liverpool.  The  judg- 
ment must,  therefore,  be  reversed. 

Judgment  reversed. 


CHABLES  M.  TOWN  v.  JAMES  A.  STETSON  AND  MAKION 
GKIMES. 

A  manufacturer  cannot  acquire  a  special  property  in  an  ordinary  term  or  expres- 
sion, as  his  trade-mark,  the  use  of  which  as  an  entirety  is  essential  to  the  correct 
and  truthful  designation  of  the  particular  article  or  compound. 

Thus  a  dealer  in  salt  fish  cannot  maintain  an  exclusive  claim  to  the  use  of  the  term 
"  desicated  codfish  "  as  a  trade-mark.  It  is  only  by  the  prefix  of  some  other 
word,  not  previously  applied  in  that  connection  and  not  essential  to  the  truthful 
designation  of  the  article  produced,  that  he  can  be  protected  in  its  exclusive 
nse. 

APPEAL  by  the  plaintiff  from  an  order  made  at  Special 
Term  dissolving  a  temporary  injunction. 

The  action  was  brought  by  the  plaintiff  against  the  defend- 
ants for  an  injunction  against  an  alleged  violation  of  trade-mark. 
Both  parties  were  dealers  in  salt  fish,  and  the  plaintiff  claimed 
priority  of  invention  of  the  article  known  as  "  desicated  cod- 
fish," and  of  the  use  of  the  words  on  his-  labels,  &c.  These 
claims  were  denied  by  the  defendants,  who  alleged  that  the  pri- 
ority of  invention  rested  with  other  parties. 

On  the  motion  to  dissolve  the  temporary  injunction,  the 
court  rendered  the  following  decision  : 

BARRETT,  J. — The  present  is  distinguishable  from  that  class 
of  cases  of  which  Messerole  v.  Tynberg  (4  Abb.  Pr.  N.  S.  410) 
and  Newman  v.  Alvord  (49  Barb.  588)  are  the  most  recent  as 
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well  as  the  most  distinctively  advanced  in  principle,  in  this, 
that  the  popular  word  "  desicated,"  here  sought  to  be  burdened 
with  a  new  and  exclusive  use,  is  specially  descriptive  of  the  arti- 
cle sold ;  in  fact  it  is  the  only  word  which  correctly  describes 
the  process  whereby  this  particular  preparation  of  codfish  is 
produced. 

~No  manufacturer  can  acquire  a  special  property  in  an  ordi- 
nary term  or  expression,  the  use  of  which,  as  an  entirety,  is 
essential  to  the  correct  and  truthful  designation  of  a  particular 
article  or  compound.  The  courts  have  gone  a  long  way  and 
with  plain  justice  in  protecting  the  honest  and  enterprising 
manufacturer  of  any  good  and  useful  article  from  the  unscru- 
pulous pirating  of  his  special  reputation ;  but  they  have  been 
equally  careful  to  prevent  any  attempted  monopoly  of  that  which 
is  common  to  all  (Corwin  v.  Daly,  7  Bosw.  222  ;  Bininger  v. 
Wattles,  28  How.  Pr.  206 ;  Wolfe  v.  Goulard,  18  Id.  64 ;  Amos- 
~keag  Manufacturing  Co.  v.  Spear,  2  Sandf.  599 ;  Brooklyn 
White  Lead  Co.  v.  Masury,  25  Barb.  417 ;  Burgess  v.  Burgess, 
17  Eng.  L.  &  Eq.  257  ;  Perry  v.  Truefitt,  6  Beav.  66  ;  Singleton 
v.  Bolton,  3  Doug.  293 ;  Millington  v.  Fox,  3  Mylne  &  Cr. 
338). 

Here  each  party  has  as  much  right  to  desicate  codfish  as  he 
has  to  dry  or  preserve  fruits  or  to  pickle .  or  spice  oysters  and 
salmon ;  and  it  is  a  sequence  to  this  right  that  he  may  sell  the 
article  thus  produced  under  the  designation  which  is  strictly 
appropriate  to  the  altered  or  modified  condition  of  the  principal 
ingredient. 

Indeed  the  use  of  such  designation  is  in  my  judgment  a 
moral  obligation  upon  the  manufacturer,  for  to  desicate  codfish 
and  then  sell  it  as  a  preparation  produced  by  other  means, 
would  be  a  concealment  of  fact  and  a  species  of  trade  charlatan- 
ism. 

The  court  will  certainly  neither  prevent  people  from  calling 
things  by  their  right  names  nor  force  a  misnomer  upon  them. 
The  plaintiff  may  distinguish  his  "  desicated  codfish  "  as  the 
"  Bismarck  "  (see  Messerole  v.  Tyriberg,  supra)  or  the  "  Yon 
Beust,"  or  by  the  prefix  of  any  other  proper  name  or  common 
word  not  previously  applied  in  that  connection  and  not  essen- 
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tial  to  the  truthful  designation  of  the  article  produced,  and  he 
will  be  protected  in  its  exclusive  use.  But  he  can  no  more 
acquire  a  special  property  in  the  word  "  desicated,"  as  applica- 
ble to  an  article  that  has  undergone  that  process,  than  he  can 
to  the  words  "  dried,"  "  preserved,"  or  "  pickled,"  as  applied  to 
that  which  has  in  fact  been  thus  treated. 

It  should  be  added  that  no  attempt  has  been  made  to  de- 
ceive the  public  or  to  palm  off  the  defendants'  desicated  cod- 
fish as  that  of  the  plaintiff's  manufacture.  On  the  contrary, 
pains  seem  to  have  been  taken  to  render  the  two  articles  as  dis- 
similar as  possible,  The  one  is  put  up  in  boxes,  the  other  in 
packages ;  the  labels  are  of  opposite  colors  and  designs,  and  the 
types  of  different  sizes,  and  the  reading  matter  varied ;  while 
for  the  codfish  which  is  engraved  upon  the  plaintiff's  label,  and 
which  constitutes,  as  indeed  the  stamp  expressly  indicates,  his 
real  u  trade-mark,"  the  defendants  have  substituted  something 
which  bears  a  feeble  resemblance  to  a  soft-shell  crab.  No  pur- 
chaser can  mistake  the  one  preparation  for  the  other,  and  the 
defendants'  intention  is  perfectly  clear.  It  is  while  using  the 
word  desicated,  as  we  have  seen,  their  right  to  sell  the  arti- 
cle produced  of  their  own  and  not  of  the  plaintiff's  desication. 

The  motion  to  dissolve  the  injunction  must  therefore  be 
granted. 

From  this  decision  the  plaintiff  appealed  to  the  General 
Term  of  this  court. 

Stewart,  Hitch  <&  Woodford,  for  appellant. 
Gilbert  &  Smedley,  for  respondents. 

BY  THE  COUET. — BRADY,  J. — The  plaintiff  in  this  case  did 
not  rely  upon  the  words  "  desicated  codfish  "  as  the  distinguish- 
ing symbol  for  his  manufacture.  If  he  had  done  so,  it  would 
be  necessary,  in  order  to  sustain  the  ruling  at  special  term,  to 
show  that  there  was  a  difference  between  the  plaintiff's  trade- 
mark and  that  which  was  upheld  in  Messerole  v.  Tynberg,  de- 
cided in  this  court.  The  plaintiff,  as  appears  from  the  labels 
employed  by  him,  used  the  words  u  desicated  codfish  "  to  de- 
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scribe  the  article  of  merchandise  which  he  offered  for  sale.  The 
word  "  desicated  "  implied  that  in  his  preparation  of  codfish  it 
was  deprived  of  moisture,  but  in  what  manner  and  with  what 
advantages,  are  not  stated  on  the  labels.  This  is  apparent  from 
the  fact  that  the  label  exhibits  the  letter  C  with  a  fish  travers- 
ing it,  on  which  is  printed/"  Trade-mark,"  and  that  is  his  trade- 
mark, in  the  use  of  which  he  would  be  protected.  But  as 
already  stated,  he  has  not  relied  upon  the  words  "desicated 
codfish "  exclusively,  and  these  words  are  the  only  appropria- 
tion which  the  defendants  have  made  of  any  valuable  part  of 
the  plaintiff's  label.  The  defendants  have  adopted  a  trade-mark 
and  a  label  different  from  that  of  the  plaintiff  both  in  design 
and  color.  It  also  appears  that  the  word  "  desicated "  had 
been  used  prior  to  its  employment  by  the  plaintiff,  to  designate 
various  animal  and  vegetable  substances,  by  William  J.  Rand, 
under  whose  authority  the  defendants  are  manufacturing,  and 
that  he  had  desicated  fish,  although  it  does  not  appear  that  he 
had,  or  that  the  defendants  or  any  other  person  had,  publicly 
used  the  word  in  reference  to  codfish  prior  to  the  plaintiff. 
Although  the  word  itself  is  one  in  which  no  person  could  have 
an  exclusive  property,  yet  the  application  of  it  to  a  particular 
manufacture,  might  have  created  in  reference  to  such  manufac- 
ture an  exclusive  proprietorship,  but  it  could  not  be  acquired 
unless  the  words  alone  were  employed  to  accomplish  the  repu- 
tation and  value  of  the  manufacture,  and  succeeded  in  doing  so. 
If  any  other  symbol  be  employed,  which,  with  the  words  used, 
constitute  the  trade-mark,  the  words  cannot  be  said  to  have  the 
object  suggested,  and  must  be  regarded  as  indicating  quality, 
description,  or  process,  as  the  case  may  be.  I  think,  for  these 
reasons,  that  the  order  should  be  affirmed. 

Order  affirmed. 
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JOHN  F.  BUTTERWORTH  v.  WILLIAM  CRAWFORD. 

The  owner  of  two  adjoining  lots  of  land,  Numbers  83  and  85,  dug  a  vault,  extend- 
ing partly  into  each  lot,  from  which  he  constructed  a  drain  running  through  lot 
No.  85  to  the  street  sewer.  He  conveyed  lot  No.  85  to  the  defendant  by  deed 
containing  a  covenant  against  incumbrances,  and  subsequently  conveyed  lot 
No.  83  to  the  plaintiff. 

Held,  that  the  defendant  took  his  lot  with  the  servitude  annexed,  and  that  the 
plaintiff  might  maintain  an  injunction  to  restrain  defendant  from  destroying  the 
drain. 

It  is  no  defence  to  such  an  action  that  the  defendant  purchased  his  lot  without 
notice  of  the  easement. 

APPEAL  from  a  judgment  entered  on  the  report  of  ao-eferee. 

The  action  was  brought  for  an  injunction  to  restrain  defend- 
ant from  removing  a  sewer.  After  issue  was  joined,  the  action 
was  referred  to  Hon.  Murray  Hoffman,  as  sole  referee,  who 
found  the  facts,  as  follows: 

That  one  Henry  Volkening  was,  in  the  year  1864,  owner 
of  two  certain  lots  or  parcels  of  ground,  with  dwelling-houses 
upon  each  of  them,  known  as  Numbers  83  and  85  West  Forty- 
sixth  street,  in  the  city  of  New  York.  That  while  he  contin- 
ued such  owner,  he  dug  and  formed  a  vault,  extending  partly 
into  the  yard  of  each  of  such  houses,  and  constructed  a  drain 
from  such  vault,  running  through  the  lot  Number  85  to  the 
sewer  in  Forty-sixth  street.  That  he  ran  to  a  division  fence, 
between  the  yards  of  the  said  two  houses  extending  from  the 
rear  of  such  houses  to  the  rear  of  the  lots,  which  fence  was 
upon  the  division  line,  and  crossed  the  center  of  such  vault. 
That  he  constructed  an  out-house  or  building  over  such  vault, 
which  was  divided  into  two  parts  by  the  fence  aforesaid,  and 
formed  a  privy  on  each  side  thereof,  for  the  separate  use  of  the 
tenants  of  such  houses  respectively.  The  roof  of  such  building 
had  its  apex  a  few  inches  above  the  top  of  such  fence.  That 
after  the  erection  of  the  said  out-house  and  vault,  and  of  the 
drain  before  mentioned,  the  said  Volkening,  on  the  llth  day  of 
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December,  1865,  executed  a  deed  for  the  house  and  lot  known 
as  No.  85  "West  Forty-sixth  street,  for  the  consideration  and  in 
the  manner,  and  containing  all  the  covenants  usual  in  a  full 
warranty  deed.  And  that  possession  of  said  premises  was  im- 
mediately taken  on  reception  of  such  deed.  That  subsequently 
thereto,  and  on  the  26th  day  of  January,  1866,- the  said  Vol- 
kening  executed  and  delivered  to  the  plaintiif  herein,  a  deed 
for  the  house  and  lot  No.  83  West  Forty-sixth  street. 

That  on  or  about  the  1st  day  of  January,  18.67,  and  before 
the  commencement  of  this  action,  the  said  plaintiff  leased  the 
said  premises,  No.  83  West  Forty-sixth  street,  so  conveyed  to 
him,  to  one  Beerman,  for  a  term  of  three  years,  the  said  tenant 
to  keep  the  property  in  good  repair.  And  that  said  Beerman 
took  possession  forthwith,  and  hath,  by  himself  or  his  under- 
tenants, since  held  possession  of  the  same.  In  case  of  the 
destruction  of  the  buildings  by  fire,  such  lease  was  to  terminate. 
That  in  the  summer  of  the  year  1866,  before  the  commencement 
of  this  suit,  the  defendant  built  a  privy  on  his  said  premises, 
No.  85  West  Forty-sixth  street,  about  twelve  feet  further  to- 
wards the  rear  of  his  lot,  and  extended  the  said  drain  to  the 
vault  of  such  privy,  and  then  cut  off  all  connection  between 
that  portion  of  the  said  vault  on  the  plaintifFs  lot  and  said 
drain.  All  this  was  done  upon  his,  the  defendant's  lot,  No. 
85.  That  a  drain  from  the  plaintiff's  house,  No.  83,  to  the 
sewer  in  the  street,  can  be  constructed  without  difficulty. 

The  referee  found,  as  conclusions  of  law,  that  the  defendant 
had  no  right  to  cut  off  or  obstruct  the  communication  from 
that  part  of  the  vault  on  the  plaintiff's  lot,  by  the  drain  afore- 
said, through  defendant's  premises  to  the  common  sewer  in  the 
street ;  and  that  the'  plaintiff  was  entitled  to  a  judgment  re- 
straining the  defendant  from  continuing  the  obstruction  to 
the  use  of  such  drain,  and  requiring  him  to  open  such  drain, 
and  restore  the  same  to  the  condition  it  was  in  at  the  time  of 
the  conveyance  to  the  plaintiff. 

The  referee  also  delivered  the  following  opinion  : 

(1.)  Upon  the  pleadings  in  this  case,  and  the  admissions  be- 
fore me,  I  must  conclude,  that  the  deed  to  the  defendant  by 
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Volkening,  was  executed  and  took  legal  effect  before  that  to 
the  plaintiff,  and  that  the  defendant  took  possession  of  his  lot 
first.  This  dispenses  with  the  examination  of  a  nice  point  of 
law  arising  upon  the  face  of  the  deeds  of  December  llth,  1865, 
and  January,  1866,  the  acknowledgments,  &c. 

(2.)  Therefore,  the  question  is,  what  was  the  legal  opera- 
tion of  Volkening's  conveyance  of  No.  85,  by  such  deed,  retain- 
ing the  ownership  of  No.  83  in  himself  ? 

The  drain  from  the  common  vault  ran  through  the  premises 
thus  conveyed  to  the  defendant.  This  was  the  easement  upon 
No.  85,  and  attached  to  No.  83.  The  premises  No.  85  were 
the  servient,  No.  83  the  dominant  easement. 

The  cases  are  collected  in  the  fourth  edition  of  Gale  on 
Easements,  and  among  other  authorities,  the  author  cites  Pyer 
v.  Carter  (1  Hurlst.  &  Nor.,  916),  which  is  not  noticed  in  Lamp- 
man  v.  Milks.  It  would  be  scarcely  possible  to  find  a  case 
more  precisely  identical  with  the  present,  and  decidedly  in  the 
plaintiff's  favor.  This  case  is  disapproved  of  by  Lord  Chancel- 
lor WESTBUKT,  in  Hinchcliffe  v.  The  Earl  of  Kinnoul  (5 
Bing  N.  C.  1),  and  by  others ;  but  it  is  approved  in  Ewart  v. 
Cochrane,  in  the  House  of  Lords. 

It  strikes  me  that  the  distinction  made  by  the  late  edition 
of  Gale's  book,  is  a  sound  one ;  and  that  when  the  owner  of 
both  parcels  conveys  the  servient  parcel  by  a  full  deed  with 
covenants,  none  but  easements  of  necessity  can  be  treated  as 
retained  by  him  for  the  parcel  reserved. 

The  able  argument  of  the  counsel  for  the  defendant,  also  is 
entitled  to  great  weight.  But  the  court  have  laid  down  the 
rule,  in  Lampman  v.  Milks  (21  N.  Y.  505),  in  so  decided  a 
manner  in  favor  of  the  plaintiff,  and  so  corresponding  with  the 
decision  of  the  Court  of  Exchequer  referred  to,  that  it  is  im- 
possible for  me  to  refuse  to  be  governed  by  it.  It  may  be  that 
what  is  said  was  not  strictly  necessary  for  the  decision  of  the 
case,  but  when  the  court,  without  a  question,  allow  an  opinion 
to  go  forth,  stating  a  rule  very  positively,  a  referee  at  least 
must  be  bound. 

(3.)  I  think,  after  looking  at  the  cases,  particularly  Alston  v. 
Scales,  9  Bing.  3 ;  Queen's  College  v.  Ilallett,  14  East,  489 ; 
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Bower  v.  Hill,  1  Bing.  N.  C.  549 ;  Hastings  v.  Livermore,  7 
Gray,  194;  Baker  v.  Sanderson,  3  Pick.  348;  and  Austin  v. 
Hudson  River  R.  R.  Co.,  25  N.  Y.  334 — the  plaintiff  is  in  a 
situation  to  sustain  the  action. 

(4.)  The  evidence  is  insufficient,  to  make  out  a  case  of  nui- 
sance. 

(5.)  Even  supposing  that  the  evidence  made  out  that  the 
drain  was  not  of  sufficient  capacity,  that  could  not  justify  the 
defendant  in  wholly  cutting  it  off,  depriving  the  plaintiff  of  the 
partial  benefit  derived  from  it.  An  application  to  enlarge  and 
repair  was  the  proper  course. 

(6.)  That  the  plaintiff  could  make  a  drain  at  a  small  expense 
from  his  own  lot  was  urged  in  the  case  in  Exchequer  referred 
to,  and  held  unavailing. 

(7.)  The  answer  contains  an  averment  that  the  plaintiff 
misused  the  privy  by  throwing  quantities  of  garbage,  feathers, 
and  other  matter  into  it,  which  caused  the  drain  to  be  ob- 
structed. If  this  had  been  made  out  in  proof,  the  defence 
would  have  been  perfect  (Cawkwell  v.  Russel,  26  Law  Journal 
Exch.,  34).  The  plaintiff  is  entitled  to  the  remedy  he  prays. 
He  has  not  proven  damages. 

The  jurisdiction  of  equity  in  the  case  is  made  out. 

(See  the  cases  in  Hammond's  Edition  of  Gale's  Law  of 
Easement,  pp.  313,  304,  especially  Robinson  v.  Lord  Byron,  1 
M.  C.  C.,  588,  and  3  L.  Rep.,  380  Exch.) 

From  the  judgment  entered  on  these  findings,  the  defend- 
ant appealed  to  the  General  Term. 

Nelson  Smith,  for  appellant. 

I.  The  referee  erred  in  deciding  that  the  plaintiff  was 
entitled  to  an  easement  for  the  drainage  of  his  out-house 
through  the  defendant's  premises.  An  easement  can  only  be 
created  by  deed  or  by  prescription  (Hewlins  v.  Shippam,  5 
Barn.  &  Cres.  221),  it  cannot  be  created  by  parol  ( Wolfe  v. 
Frost,  4  Sand.  Ch.  72).  The  plaintiff  does  not  claim  by  pre- 
scription, and  we  submit  that  he  cannot  claim  by  deed. 
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II.  No  easement  in  favor  of  Volkening  upon  the  premises 
conveyed  by  him  to  the  defendant,  was  raised,  reserved,  or 
created  by  such  conveyance.     The  deed  was  entirely  in  the 
language  of  Yolkening,  signed  by  him  only — its  words  are  his 
•words — ancl  according  to  the,  well- settled  rule  of  construction  in 
such  cases,  it  is  to  be  taken  most  strongly  against  him ;  he  is 
estopped  by  the  covenants  in  this  deed  from  ever  claiming  any 
interest  in  the  premises  in  the  nature  of  an  easement  or  other- 
wise (2  Greenleaf  s  Cruise  on  R.  P.  611 ;  Jackson  v.  Stevens,  13 
Johns.  316). 

III.  Where  the  owner  of  real  estate,  by  his  alteration  of  the 
natural  distribution  of  the  qualities  of  land  renders  one  portion 
subservient  to  another,  and  then  conveys  the  dominant  portion, 
an  easement  upon  the  servient  portion  is  raised  in  favor  of  the 
grantee  (Lampman  v.  Milks,  21  N.  Y.  505),  but  when  the 
owner  first  conveys    the    servient   portion  unqualifiedly,  no 
easement  is  raised  in  favor  of  the  grantor  for  the  dominant  por- 
tion, except  in  cases  of  absolute  necessity,  and  not  even  then,  if 
is  is  apparent  from  the  provisions  of  the  deed  that  such  a  reser- 
vation could  not  have  been  intended  (Burr  v.  Mills,  21  Wend. 
290;  Preble  v.  Meed,  17  Me.  169;  Eathorn  v.  Stinson,  10 
Me.  224;  McTamsh  v.  Carroll,  7  Md.  352  ;  Johnson  v.  Jordan, 
2  Mete.  234). 

IV.  Conceding  that  Yolkening,  upon  a  simple  conveyance, 
would  have  been  entitled  to  an  easement,  yet  it  was  competent 
for  him  to  release  it,  and  the  deed  in  question  which  he  exe- 
cuted to  the  defendant,  is  not  only  a  conveyance  but  an  abso- 
lute release  and  discharge  of  all  right  and  every  interest  which 
the  grantor  had  in  the  premises  capable  of  being  conveyed. 

Y.  The  plaintiff  necessarily  claims  through  Yolkening,  and 
has  no  right  except  such  as  Yolkening  had  after  his  conveyance 
to  the  defendant.  Yolkening  having  no  right,  it  follows  that  the 
plaintiff  has  none. 

YI.  The  referee  erred  in  excluding  evidence  to  prove  that 
defendant  had  no  notice  when  he  bought  that  the  drain  was 
through  his  lot.  The  offer  necessarily  implies  what  the  de- 
fendant also  offered  to  prove  that  there  was  nothing  in  the 
appearance  of  the  premises  from  which  notice  would  be  com- 
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municated,  and,  therefore,  excludes  the  theory  stated  in  Pyer 
v.  Carter  (1  Hurlst.  &  Nor.  916),  that  the  defendant  was  bound 
to  take  notice.  In  Lampman  v.  Milks,  notice  is  regarded  as 
an  important  element. 

VII.  The  injury,  supposing  the  right  of  an  easement  to 
exist,  is  that  of  the  plaintiff's  tenant ;  the  plaintiff  does  not  aver 
in  his  complaint  that  his  reversionary  interests  are  injured,  and 
has  not  shown  that  he  has  sustained  any  damage.  He  only 
shows  such  an  injury  as  affects  his  tenant,  who  alone  has  the 
right  of  action  if  any  (Baker  v.  Sanderson,  3  Pick.  348  ;  Hast- 
ings v.  Livermore,  1  Gray,  194 ;  Foley  v.  Wyeth,  2  Allen,  135). 

Samuel  Stevens,  for  respondent. 

I.  The  plaintiff  has  an  easement  by  which  he  is  entitled  to 
the  use,  for  drainage  purposes,  of  the  sewer  in  question. 

This  is  an  easement  created  by  implication  of  a  grant,  upon 
the  severance  of  an  heritage  by  its  owner,  into  two  parts.  It 
belongs  to  the  class  of  continuous  and  apparent  easements 
which  have  been  used  by  the  owner  during  the  unity  of  the 
estate  (Gale  &  Wheatley  on  Easements, -p.  38 ;  Orleans Nav. 
Co.  v.  New  Orleans,  2  Martin,  O.  S.  10 ;  Lampman  v.  Milks, 
21  N.  Y.  505). 

II.  The  interference  with  the  enjoyment  of  the  easement 
will  be  restrained  in  equity  by  injunction.     The  plaintiff  has 
such  an  interest  in  the  premises,  as  landlord,  as  entitles  him 
to  bring  and  sustain  this  action  (Aldridge  v.  Stuyvesant,  1 
Hall,  210). 

BY  THE  COURT. — DALY,  F.  J. — The  only  feature  which  dis- 
tinguishes this  case  from  Pyer  v.  Carter,  1  Hurlst.  &  Nor.  916, 
is  that  the  deed  here  conveying  the  servient  tenement  con- 
tained a  covenant  that  it  was  free  of  all  charges,  incumbrances, 
&c.,  &c.,  but  that  distinction  does  not,  in  my  judgment,  affect 
the  principle  upon  which  Pyer  v.  Carter  was  decided,  which 
was,  in  the  language  of  Baron  Watson,  that  it  is  in  accordance 
with  reason,  that  when  the  owner  of  two  or  more  adjoining 
houses  sells  and  conveys  one  of  them  to  a  purchaser,  such 
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house  in  his  hands  is  subject  to  all  the  drains  then  necessarily 
used  for  the  enjoyment  of  the  adjoining  house,  without  any  ex- 
press reservation  or  grant,  because  he  purchases  the  house  as  it 
is ;  and  he  adds  the  very  pertinent  reason  that  the  inconve- 
niences in  towns  would  be  very  great,  if,  when  the  owner  of 
several  houses  conveys  one  of  them  separately,  the  purchaser  of 
the  house  could  stop  up  the  system  of  drainage  made  for  the 
benefit  and  necessary  occupation  of  the  whole. 

Justice  Selden,  in  Lampman  v.  Milks,  21  N.  Y.  Kep.  512, 
has  stated  very  concisely,  the  rule  necessarily  to  be  deduced 
from  the  decision  made  in  the  early  case  of  Bobbins  v.  Barnes, 
Hob.  131,  that  "  upon  the  severance  of  two  tenements  belong- 
ing to  the  same  owner,  by  the  conveyance  of  one  or  both,  they 
must  be  taken  as  they  were  at  the  time  of  the  conveyance.  If, 
therefore,  the  owner  retains  the  tenement  benefited,  and  sells 
that  upon  which  the  burden  has  been  imposed,  the  purchaser 
takes  the  latter  with  the  burden  of  servitude  annexed."  It  is, 
as  the  respondent  has  argued,  the  rule  of  the  common  law,  that 
when  the  owner  of  two  tenements  sells  one  of  them,  the  pur- 
chaser takes  the  one  sold  with  all  the  benefits  and  burdens  as 
between  it  and  the  other  tenement,  which  existed  at  the  time 
of  the  severance  and  sale,  a  proposition  fully  borne  out  by  the 
authorities  to  which  he  has  referred. 

The  owner  of  the  two  adjoining  houses  in  this  case,  Nos.  83 
and  85,  built  a  vault,  which  was  partly  extended  over  both  lots, 
from  which  vault  he  constructed  a  drain,  extending  over  lot  85 
to  the  sewer  in  46th  street.  The  vault  and  the  drain  was  one 
general  structure  for  the  benefit  of  both  houses,  and  when  he 
severed  the  ownership  by  conveying  lot  85,  over  which  the 
drain  was  built,  to  the  defendant,  the  defendant  necessarily  took 
it  with  the  sewer-tube  annexed.  It  does  not  affect  the  applica- 
tion of  the  rule  that  he  covenanted  in  the  deed  that  the  lot  then 
conveyed  was  free  of  incumbrance,  because  that  was  not  an  in- 
cumbrance.  It  was  an  easement  which  the  owner  of  lot  83 
had,  after  the  severance,  that  the  vault  or  cess-pool  built  upon 
both  lots,  and  extending  four  feet  over  each,  should  continue 
with  the  drain  from  it 'over  lot  85  to  the  sewer  in  46th  street. 
Easements  are  in  certain  cases  incumbrances,  but  not  in  a  case 
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like  this.  In  Whitbeck  v.  Cook,  15  Johns.  483,  Chief  Justice 
Spencer  was  of  the  opinion  that  even  a  highway  through  the 
land  was  not  within  the  covenants  of  the  deed  an  incuinbrance, 
for  the  reason  that  the  purchaser  must  be  presumed  to  have 
known  of  the  existence  of  a  road  over  the  land  common  to  the 
public,  and  had  no  right  to  complain  that  the  general  covenants 
in  his  deed  were  broken  by  the  existence  of  what  he  saw  when 
he  purchased  the  property ;  though  the  reverse  has  been  held 
in  Massachusetts  and  Connecticut,  where  a  highway  has  been 
regarded  as  an  incumbrance  within  the  meaning  of  the  cov- 
enant (^Kellogg  v.  Ingersoll,  2  Mass.  96  ;  Huobard  v.  Norton,  10 
Conn.  R.  422). 

But  in  a  case,  however,  much  more  in  point  (HendricTcs  v. 
Stark,  37  N.  T.  106),  it  was  held,  by  the  unanimous  judgment  of 
the  Court  of  Appeals,  that  a  party  wall  was  not  such  an  ease- 
ment or  incumbrance  upon  the  premises  as  would  relieve  the 
defendant  from  his  contract  to  purchase  them,  though  he  was 
ignorant  that  the  walls  were  party  walls  when  he  made  the  con- 
tract. The  failure  of  the  defendant,  says  the  court,  to  inform 
himself  upon  a  subject  upon  which  the  contract  was  silent, 
shows  that  he  was  content  to  buy  without  being  at  the  trouble 
of  examination  or  inquiry,  and  a  specific  performance  of  the 
contract  to  purchase  was  enforced.  Upon  a  contract  to  pur- 
chase, a  party  is  not  bound  to  take  the  property,  if  he  finds  that 
there  is  a  subsisting  legal  incumbrance  upon  it,  and  this  deci- 
sion, therefore,  necessarily  proceeded  upon  the  ground  that  a 
party  wall  is  not  such  an  incumbrance.  A  party  wall  is  an 
easement  creating  a  community  of  interest  between  adjoining 
proprietors,  and  this  is  exactly  what  the  vault  and  drain  from 
it  was,  in  this  case. 

This  decision  is  an  answer  to  the  defendant's  second  point, 
that  the  referee  erred  in  excluding  his  offer  to  show  that  he  had 
no  notice  of  the  vault  and  drain  over  the  lot  when  he  purchased 
it,  and  his  third  point  is  untenable.  The  injury  complained  of 
— the  cutting  off  the  drain — was  an  injury  to  the  inheritance, 
which  the  plaintiff  had  the  right  to  restrain  by  injunction, 
though  he  had  leased  the  tenement,  and  it  was  in  the  the  occu- 
pation of  his  lessee  when  the  act  complained  of  was  done. 

The  report  of  the  referee  should  be  affirmed. 


NEW  YOBK— DECEMBEB,   1869.  65 


Donohue  v.  The  Mayor  of  New  York. 


-BBYAN  DONOHUE  v.  The  MAYOR,  &o.,  OF  NEW  YOEK. 

Although  no  action  can  be  maintained  against  a  municipal  corporation  for  dam- 
ages resulting  from  an  act  done  by  it  in  its  sovereign  or  judicial  character,  yet 
where  the  act,  e.  g.,  the  construction  of  a  sewer, — is  performed  so  negligently 
that  the  plaintiff  is  injured  by  reason  of  such  negligence,  he  may  recover  his 


Thus  where  the  defendant,  in  constructing  a  sewer  which  intersected  a  natural 
stream  of  water  running  through  the  plaintiff's  land,  neglected  to  provide 
egress  for  the  stream,  by  reason  of  which  the  water  was  dammed  back  upon  the 
plaintiff's  land,  causing  injury  to  his  premises, — Held,  that  the  defendant  was 
liable  in  damages. 

'  APPEAL  by  the  defendants  from  a  judgment  of  trial  term. 

The  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  under  the  following  circumstances  :  The 
plaintiff  occupied  certain  premises  on  Seventy-fifth  street  as  a 
dwelling-house  and  gardens,  which  were  situated  below  the  grade 
of  the  adjoining  streets.  A  stream  of  water  ran  near  the  prem- 
ises and  through  a  culvert  constructed  under  Second  avenue. 
The  corporation  directed  its  contractor  to  construct  a  sewer 
which  intersected  the  culvert  in  Second  avenue.  In  construct- 
ing the  sewer,  the  flow  of  water  through  the  culvert  was  neces- 
sarily stopped,  and  the  water  overflowing  on  the  plaintiff's 
premises,  caused  the  damages,  for  which  he  sued.  It  appeared 
that  there  could  have  been  provision  made  for  the  egress  of 
the  water  during  the  construction  of  the  sewer. 

The  action  was  tried  before  Barrett,  J.,  without  a  jury, 
May  13,  1868,  and  the  Judge  found  as  follows : 

First — As  matter  of  fact ;  that  in  or  about  the  month  of 
August,  1865,  the  plaintiff  suffered  damage  in  the  destruction 
of  his  garden  by  an  overflow  of  water  thereon,  to  the  amount 
of  $300 ;  that  such  damage  was  caused  by  the  construction  of  a 
sewer  through  Seventy-fourth  street,  New  York  city,  under 
the  direction  of  the  defendants,  and  particularly  by  defendants 
neglecting  to  provide  egress  for  a  stream  of  water  which  ran 
through  said  grounds,  and  which  was  dammed  back  upon 
plaintiff's  grounds  by  said  sewer. 

VOL.  III.— 6 
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That  the  defendants  were  guilty  of  gross  negligence,  in 
causing  said  sewer  to  be  constructed  without  also  providing  for 
the  egress  of  the  water  of  said  stream. 

Second — As  matter  of  law ;  that  the  defendants  have  been 
guilty  of  gross  negligence  in  the  premises,  and  are  legally 
responsible  to  the  plaintiff  for  his  damages  sustained  as  afore- 
said, and  that  the  plaintiff  is  entitled  to  a  judgment  against 
said  defendants,  for  the  said  sum  of  $300,  besides  costs. 

From  this  judgment  defendants  appealed  to  the  general 
term. 

Richard  O*  Gorman,  for  appellants,  cited  The  Governor 
and  Company  \.  Meredith,  4  Durnf.  and  East,  795 ;  Hall  v. 
Smith,  2  Bing.  156;  Fulton  v.  Clark,  6  Taunton;  Wilson 
v.  The  Mayor,  1  Denio,  595 ;  fiaddifv.  The  Mayor,  4  K  Y. 
195  ;  Mills  v.  The  City  of  Brooklyn,  32  N.  Y.  496. 

John  Mopes,  for  respondent,  cited  Kavanagh  v.  City  of 
Brooklyn,  38  Barb.  232  ;  Rochester  White  Lead  Co.  v.  Roches- 
ter, 3  K  Y.  463 ;  Conrad  v.  Ithaca,  16  K  Y.  159 ;  West  v. 
Brockport,  16  Id.  161 ;  Storrs  v.  Utica,  17  Id.  104 ;  Barton  v. 
Syracuse,  36  Id.  54 ;  Lockwood  v.  Mayor,  <&c.,  of  N.  Y.,  2 
Hilton,  66. 

BY  THE  COURT. — BEADY,  J. — The  defendants  determined  to 
construct,  and  did  construct,  a  sewer  in  Seventy-fourth  street. 
In  the  course  of  the  work,  a  natural  stream  which  ran  from  the 
Central  Park  to  Avenue  A,  and  thence  to  the  river,  was 
dammed  up  by  the  contractor  in  order  to  complete  the  sewer, 
as  required  by  his  agreement  with  the  defendants.  Before  the 
sewer  was  built,  the  waters  of  the  stream  found  outlets  at  dif- 
ferent places.  The  stream  ran  across  the  Second  avenue, 
through  an  archway,  and  the  line  of  it  as  compared  with  the 
line  of  the  sewer  was  a  direct  line.  It  was  three  feet  lower,  how- 
ever, than  the  sewer  where  it  entered  upon  the  north  side  of 
Seventy-fourth  street.  The  effect  of  laying  the  sewer  was  to 
create  a  pond  which  continued  to  exist  up  to  the  time  this 
action  was  tried,  and  the  result  to  the  plaintiff  was  the  inunda- 
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tion  of  his  land  and  the  loss  of  his  crops.  The  judge  presiding 
at  trial  term  found  that  the  plaintiff  suffered  damage  which 
was  caused  by  the  construction  of  the  sewer  already  mentioned, 
and  particularly  by  defendants  neglecting  to  provide  egress  for 
the  stream  of  water  also,  already  mentioned,  which  was 
dammed  back  upon  plaintiff's  grounds  by  the  sewer.  The 
judge  also  found  that  the  defendants  were  guilty  of  gross  neg- 
ligence, in  fact  and  in  law,  in  causing  the  sewer  to  be  con- 
structed without  also  providing  for  the  egress  of  the  water  of 
the  stream,  and  awarded  the  damages  which  he  thought  the 
plaintiff  had  sustained.  It  was  not  disputed  upon  the  trial 
that  a  culvert  could  have  been  built  below  the  line'  of  the 
sewer,  which  would  have  carried  off  the  water.  Upon  these 
facts  can  this  action  be  maintained  ?  "Were  the  defendants 
bound  to  provide  for  the  egress  of  the  water  of  a  natural  stream, 
the  interruption  of  the  course  of  which  injuriously  affected  the 
property  of  the  plaintiff?  The  cases  bearing  upon  this  subject 
seem  to  establish  these  rules  : 

1.  That  when  the  act  done  by  a  municipal  corporation  is 
one  of  sovereignty,  or  judicial  in  its  character,  no  action  can 
be  maintained  against  them  for  its  results.. 

2.  Where  the  act  done  becomes  ministerial,  in  consequence 
of  its  performance  having  been  determined  upon  by  the  sove- 
reign power  of  the  corporation,  no  action  can  be  maintained 
against  them  for  damages  sustained  unless  the  thing  done  is 
negligently  or  unskillfully  done;  and, 

3.  When  an  act  is  performed,  and  it  is  one  which  imposes 
future  obligations  upon  the  corporation,  or  in  consequence  of 
its  having  been  done,  future  obligations  of  a  ministerial  charac- 
ter are  assumed,  such  as  to  keep  a  sewer  in  repair,  an  action 
may  be  maintained  for  damages  consequent  upon  the  omission 
to  perform  that  duty  (Bailey  v.  Mayor,  &c.,  3  Hill,  531 ; 
Rochester  White  Lead  Co.  v.  City  of  Rochester,  3  N.  Y.  463 ; 
Eadcliffv.  Mayor,  &c.,  4  N.  Y.  195;  Mills  v.  City  of  Brook- 
lyn, 32  N.  Y.  489  ;  Wilson  v.  Mayor,  <&c.,  1  Denio,  595  ;  Bar- 
ton v.  City  of  Syracuse,  36  1ST.  Y.  54 ;  Conrad  v.  Trustees  of 
the  Village  of  Ithaca,  16  K  Y.  158).  There  are  also  other 
actions  for  omissions  of  duty  clearly  imposed  upon  corporations 
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to  which  it  is  not  considered  necessary  here  to  refer  in  detail. 
The  defendants  had  the  power  to  direct  the  construction  of  the 
sewer,  its  dimensions,  general  character,  and  precise  locality. 
They  did  so,  and  the  contractor  proceeded  to  perform  the  con- 
tract he  had  made.  They  did  not  assail  his  fidelity,  but  averred 
that  "  if  any  damage  was  caused  the  plaintiff,  it  resulted  neces- 
sarily from  making  the  improvement,  and  that  the  defendants 
were,  therefore,  not  liable.  It  cannot  be  questioned  that  the 
defendants  had  the  power  to  do  whatever  was  necessary  to  ac- 
complish the  object  in  view,  solus  populi  est  supremo,  lex,  and 
therefore  had  the  right  to  dam  up  the  waters  of  the  stream  as 
long  as  it  was  necessary  to  do  so  in  order  to  complete  the 
sewer,  but  if  it  were  not  necessary,  and  it  could  have  been 
avoided  by  ordinary  care,  the  defendants  were  bound  to  exer- 
cise such  care.  To  that  extent,  however,  and  to  that  extent 
only,  they  were  free  from  restraint  or  liability.  They  had  not 
the  right  to  permanently  arrest  the  course  of  a  natural  stream, 
and  as  the  result  thereof  to  throw  back  its  waters  upon  the 
plaintiff's  land,  unless  it  was  inevitable.  It  would,  in  such  a 
case,  necessarily  result  from  making  the  improvement,  and  per- 
haps justify  the  defence  assumed  in  this  case.  There  is 
nothing,  however,  in  this  case  to  show  that  any  such  necessity 
existed.  It  appears,  on  the  contrary,  that  the  waters  could 
have  been  carried  off,  as  already  stated,  and  the  omission  to 
make  a  culvert  for  that  purpose — thus  restoring  egress — was 
negligence,  and  negligence  in  the  performance  of  a  ministerial 
act.  And  it  may  be  added  here,  with  great  propriety,  that  the 
obligation  to  make  the  culvert  was  increased  from  the  fact 
that  neither  the  plaintiff  nor  the  owner  of  the  land  would  have 
the  right  to  build  it  under  the  sewer  without  the  permission  of 
the  defendants.  The  cases  relating  to  water  courses  do  not 
furnish  any  illustrations '  of  the  precise  responsibilities  of  cor- 
porations in  a  case  like  this.  They  relate  to  water  courses  in- 
terrupted, or  interfered  with,  or  obstructed,  on  which  mill 
dams  are  erected,  and  the  waters  of  which  are  employed  for 
purposes  of  commerce  or  irrigation.  .  They  do  not  advise  us  of 
the  power  which  corporations  possess  in  reference  to  natural 
streams  in  the  performance  of  public  duties,  which  may  be  re- 
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garded  as  public  benefits.  The  general  principle,  however,  of 
care  and  skill  in  the  exercise  of  municipal  authority  applies 
with  equal  force  to  this  case  as  to  others  in  which  negligence 
and  want  of  skill  forms  the  basis  of  liability.  In  the  case  of 
Banon  (&  Craig  v.  Corporation  of  Baltimore,  2  American 
Jurist,  203  (No.  4),  a  well  considered  case,  the  defendants  were 
held  liable  for  having,  in  the  exercise  of  their  municipal  powers, 
diverted  certain  streams  from  their  natural  channels  to  a  point 
near  the  plaintiffs'  wharf,  on  navigable  water,  within  the  har- 
bor and  city  of  Baltimore,  to  which  point  a  large  deposit  of 
sand  and  earth  was  carried  down  by  the  streams,  and  by  which 
the  value  of  the  wharf  was  injuriously  affected.  The  decision 
seems  to  rest  upon  the  doctrine  that  the  corporation  had  no 
power  to  devote  private  property  to  public  use,  or  to  deprive 
an  individual  of  his  property  without  indemnity  ;  and  Ch.  J. 
Archer  said,  "  Has  there  been  such  a  deprivation  here  ?  There 
has,  certainly,  been  what  is  equivalent  to  it.  The  plaintiff  has 
his  land,  it  is  true,  but  he  has  been  deprived  of  the  profits 
growing  out  of  its  tenure,  and  that  by  the  act  of  the  defend- 
ants." And  again,  "  if  the  corporation  had  before  the  right  to 
divert  water  courses  and  natural  drains,  to  subserve  the  public 
benefit,  that  is,  its  own  benefit,  it  will  still  possess  it,  subject  to 
the  just  limitation,  that  it  pays  for  the  deprivation,  whether  im- 
mediate or  consequential.  These  views  are  in  accord  with  the 
result  arrived  at  on  this  appeal,  and  commend  themselves  as 
just  interpretations  of  the  relations  existing  between  municipal 
corporations  and  the  citizen  subject  to  their  power. 

The  facts  and  circumstances  of  this  action  differ  from  those 
in  Wilson  v.  The  Mayor,  c&c.,  and  RacLcliff  v.  The  Mayor  &c. 
(supra'].  The  injuries  on  those  cases  were  incidental  to  the 
proper  exercise  of  the  power  possessed,  and  were  the  natural 
and  necessary  consequences  of  making  the  improvement,  and 
making  it  properly  and  without  negligence  or  unskillfulness. 
The  defendants  having,  in  those  cases,  employed  their  author- 
ity rightfully  in  sovereignty  and  ministerially,  the  plaintiff's  in- 
juries were  embraced  in  the  class  to  which  the  maxim  damnum 
dbsque  injuria  is  applied.  The  judgment  against  them  in  this 
action  was  properly  rendered,  and  they  must  respond.  The 
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negligence  charged  upon  them  brings  them  within  the  rule  as 
to  the  liability  of  corporations  declared  by  the  authorities  refer- 
red to,  and  renders  the  conclusion  stated  imperative. 
Judgment  affirmed. 


JAMES  B.  HODGSKIN  et  al.  y.  ATLANTIC  AND  PACIFIC  RAILROAD 
COMPANY  et  al. 

Subdivision  7  of  section  401  of  the  Code  of  Procedure,  providing  that  a  referee 
may  be  appointed  by  order  to  take  the  affidavit  of  "  any  person"  to  be  used  upon 
a  motion,  who  shall  have  refused  to  make  it,  does  not  apply  to  a  party  to  the 
action.  The  case  of  Fisk  v.  Chicago,  Rock  Island  &  Pacific  R.  R.Co.,  3  Abb.  Pr. 
N.  S.  430,  disapproved  on  this  point. 

APPEAL  by  the  plaintiffs  from  an  order  made  at  Special 
Term  by  Barrett,  J.,  setting  aside  an  order  appointing  a  referee 
to  take  the  affidavits  of  two  of  the  defendants  to  be  used  upon 
a  motion. 

On  setting  aside  the  order,  the  judge  delivered  the  following 
opinion : 

BARRETT,  J. — The  question  presented  is  whether  subdivision 
7  of  section  401  of  the  Code,  enacted  in  1862,  is  broad  enough 
to  cover  the  case  of  a  party  to  an  action  whose  affidavit  for  the 
purposes  of  a  motion  is  required  by  his  adversary.  Section  380 
specifically  provides  that  no  examination  of  a  party  at  the  in- 
stance of  an  adverse  party  shall  be  had  except  in  the  manner 
prescribed  in  chapter  6  of  title  3  2. 

That  chapter  only  permits  such  an  examination  before  or  at 
the  trial* or  conditionally,  or  upon  commission,  and  clearly  for 
the  sole  purpose  of  obtaining  testimony  to  be  used  upon  the 
actual  trial  of  the  action. 

Here  is  an  express  prohibition  of  any  other  manner  of  ex- 
amination, and,  as  a  consequence,  for  any  examination  for  a  dif- 
ferent purpose. 

An  intention  to  abrogate  or  interfere  with  this  prohibition 
is  not  to  be  presumed,  unless  it  is  manifestly  inconsistent  with  and 
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repugnant  to  the  amendment."  In  my  judgment,  there  is  no 
such  repugnancy  between  the  provisions  in  question ;  and  full 
effect  can  be  given  to  the  amendment  fairly  construed  without 
disturbing  the  prohibition.  It  is  true  that  the  amendment  pro- 
vides for  the  taking  of  the  affidavit  of  "  any  person"  who  shall 
have  refused  to  make  "  the  same ; "  but  the  language,  although 
ordinarily  quite  comprehensive  enough  to  include  a  party  to  the 
action  as  well  as  a  mere  witness,  must,  when  read  in  the  light 
of  previous  legislation,  be  considered  as  possessing  but  a  special 
and  limited  signification,  and  as  applicable  only  to  those  per- 
sons who  may  by  existing  laws  be  subjected  to  this  species  of 
examination. 

It  is  to  be  considered  that  a  party  has  never  been  required 
to  make  an  affidavit  or  to  testify  upon  a  motion  or  other  collat- 
eral proceeding  in  the  action  in  behalf  of  his  adversary. 

It  was  not  until  the  passage  of  chapter  462  of  the  Laws  of 
1847  that  his  testimony  even  upon  the  trial  could  be  compelled  ; 
and  the  only  remedy  had  been  by  bill  of  discovery. 

The  provisions  of  the  Revised  Statutes  conferring  upon  the 
Supreme  Court  power  to  take  by  commission  a  deposition  re- 
quired for  the  purpose  of  a  motion  (2  Rev.  Stat.  554,  §§  24,  25), 
as  well  as  those  of  chapter  276  of  the  Laws  of  1840,  furnishing 
a  simpler  and  speedier  means  of  obtaining  the  same  end,  in  the 
Superior  Court  of  the  city  of  New  York  and  in  this  court,  cover 
the  case  of  an  ordinary  witness  only. 

The  language  used  in  both  acts  is,  "  Any  witness  who  shall 
have  refused  voluntarily  to  make  his  deposition." 

It  has  not  only  been  repeatedly  held  that  neither  these  pro- 
visions nor  the  act  of  1847  authorizes  the  examination  of  par- 
ties upon  a  motion ;  but  the  courts  have  gone  further,  and  have 
declared  that,  had  they  been  sufficient  to  effect  such > a  purpose, 
then  they  must  be  deemed  to  have  been  repealed  quoad  hoc  by 
section  389  of  the  Code  (Palmer  v.  Adams,  22  How.  Pr.  375  ; 
Iluelin  v.  Ridner,  6  Abb.  Pr.  19  ;  Keeler  v.  Dusenbury,  1 
Duer,  660). 

Thus  it  will  be  perceived  that  while  the  legislature,  in  the 
case  of  ordinary  witnesses,  has  favored  the  fullest  disclosure  of 
facts,  whether  directed  to  the  issues  or  purely  collateral,  it  has 
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been  slow  to  confer  upon  a  party  the  right  to  require  his  ad- 
versary to  furnish  evidence  against  himself;  and  by  its  settled 
policy  has  confined  that  right  to  an  examination  upon  the  issu- 
able  facts  in  the  action. 

The  object  of  the  prohibition  contained  in  section  389  un- 
doubtedly was  to  keep  such  examinations  within  proper  bounds 
and  to  prevent  the  abuses  likely  to  arise  in  case  parties  were 
afforded  unlimited  facilities  for  harrassing  each  other  by  re- 
peated examinations  at  every  fresli  step  taken  or  motion  made 
in  the  action.  It  is  but  reasonable  to  conclude  that,  had  the  in- 
tention been  to  depart  from  this  policy,  and  to  repeal  or  modify 
the  prohibition,  some  express  notice  would  have  been  taken  of 
the  latter,  or  the  inconsistency  would  have  been  made  apparent 
by  the  addition,  after  the  expression  "  any  person,"  of  some 
such  plain  words  as,  "  or  any  party  to  the  action." 

The  real  object  of  the  amendment  was  no  doubt  to  substitute 
an  expediate  and  simple  process  for  the  cumbersome  and  tedious 
commission  so  long  in  vogue  in  the  Supreme  Court,  but  not-  to 
extend  its  operation  over  a  new  and  different  class  of  witnesses. 

The  "  person  "  contemplated  by  the  amendment  is,  therefore, 
in  my  judgment,  the  "  witness "  referred-  to  in  the  Eevised 
Statutes  and  in  the  Act  of  1840. 

Thus  construed,  no  violence  is  done  to  the  letter  or  spirit  of 
the  amendment,  while  its  harmony  with  section  389  and  with 
the  evidently  settled  policy  of  legislation,  is  fully  preserved. 

The  question  was  not  discussed  by  the  learned  judge  in  Fisk 
v.  Chicago,  Rock  Island  <&  Pacific  B.  E.  Co.  (4  Abb.  Pr.  N. 
S.  430),  and 'it  is  evident  that  the  point  was  but  incidentally 
taken,  and  was  treated  as  subordinate  to  the  questions  respect- 
ing the  mode  of  procedure  and  production  of  books  and  papers. 

The  motion  must,  therefore,  be  granted,  but  without  costs, 
the  question  being  novel. 

From  the  order  entered  on  this  decision,  the  plaintiffs  ap- 
pealed to  the  General  Term. 

Charles  Wehle,  for  appellants. 
Joseph  H.  Choate,  for  respondents.   . 


XEW  YORK— DECEMBER,  1869.  73 

Hodgskin  v.  Atlantic  and  Pacific  Railroad  Company. 

BY  THE  COURT. — DALY,  F.  J. — The  motion  was  properly 
granted. 

1.  Because  the  party  was  required  to  make  an  affidavit  pre- 
pared for  him  by  the  adverse  party,  which  he  swears  he  could 
not  make. 

This  is  of  itself  sufficient,  but  I  think  in  addition, 

2.  That  the  section  4:01,  subd.  7,  providing  that  a  referee 
may  be  appointed  by  order  to  take  the  affidavit  of  "  any  per- 
son," to  be  used  upon  a  motion,  who  shall  have  refused  to  make 
it,  does  not  apply  to  a  party  to  the  action  ;  for  the  reason  that 
§  389  declares  that  no  examination  of  a  party  shall  be  allowed 
on  behalf  of  an  adverse  party,  except  as  prescribed  by  chapter 
vi,  which  provides  only  for  his  examination  the  same  as  any 
other  witness  at  the  trial,  or  conditionally,  or  upon  commission  ; 
or,  before  trial,  upon  five  days'  notice  and  for  good  cause  shown, 
before  a  judge  of  the  court  or  a  county  judge ;  which  latter 
provision  I  have  always  regarded  as  intended  to  be  a  summary 
substitute  in  place  of  the  former  action  for  the  discovery  of  evi- 
dence, which  is  abolished  by  this  chapter.     In  Fisk  v.  The 
Pacific  &c.  R.  R.  Co.  (3  Abb.  N.  S.  430),  it  was  held  that  a 
party  to  an  action  as  well  as  any  other  witness,  may  be  obliged 
to  make  an  affidavit  under  the  seventh  subdivision  of  §  401 ; 
but  the  judge  in  that  case,  owing  to  the  brief  interval  between 
the  argument  and  the  decision  and  the  other  judicial  demands 
upon  his  time,  was  merely  able  to  state,  in  general  terms,  his 
conclusion,  and  whether  he  had  or  had  not  considered  the  pro- 
vision of  §  389,  does  not  appear.     Subdivision  7  of  §  401  was 
added  by  amendment  in  1862,  for  the  obvious  purpose  of  giving 
the  court  the  power  to  order  the  affidavit  in  such  cases  to  be 
made  before  a  referee  (Clark  v.  Brooks,  26  How.  Pr.  254),  as  this 
court  and  the  Supreme  and  the  Superior  Court,  had  already  the 
power  under  the  Revised  Statutes  and  by  special  acts,  to  com- 
pel an  affidavit  in  such  cases  (Laws  of  1840,  p.  223 ;  2  Rev. 
Stat.  554,  §  24).     Under  these  statutes  "  any  witness  "  could  be 
compelled  to  make  his  affidavit  or  deposition,  and  after  the  pas- 
sage of  the  law  of  1847,  allowing  parties  to  be  examined  as 
witnesses,  it  was  held  in  Stake  v.  Andre  (9  Abb.  R.  420),  in 
view  of  the  subsequent  enactment  of  §  389  in  the  Code,  that 
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parties  were  not  witnesses  within  the  meaning  of  the  Act  of 
1 840  or  of  the  provision  in  the  Kevised  Statutes  before  referred 
to,  and  that- an  affidavit  from  these  could  not  be  compelled,  to 
be  used  upon  a  motion.  "  Parties,"  said  the  court,  in  this  case, 
"  are  usually  designated  by  that  term,  and  the  word  witness 
ordinarily  imports  a  person  not  a  party ; "  adding  the  further 
observation,  that  "  if  the  legislature  had  intended  to  compel  a 
party  to  an  action  to  be  so  examined,  their  intention  would 
doubtless  have  been  expressed  so  clearly  as  to  admit  of  no  mis- 
take." 

The  amendatory  section  of  1862,  §  401,  subd.  7,  uses  the 
words  "  any  person,"  but  it  would  be  going  very  far  to  hold 
that  the  use  of  these  words  repealed  the  positive  provision  of 
chapter  vi,  that  the  examination  of  a  party  should  not  be  allowed 
except  as  provided  for  in  that  chapter.  The  statutory  pro- 
visions making  parties  witnesses,  is  in  restraint  of  the  common 
law,  and  are  not  to  be  carried  beyond  what  is  clearly  and  un- 
mistakably expressed ;  the  rule  being  the  one  laid  down  in 
Dwarris,  that  it  is  not  to  be  presumed  that  the  legislature  in- 
tended to  make  any  innovation  upon  the  common  law  further 
than  the  case  absolutely  required ;  that  the  inference  must  be 
that  they  did  not  intend  to  make  any  alteration  other  than 
what  was  specified  and  plainly  pronounced  ;  for  if  they  had, 
it  is  to  be  expected  naturally,  that  they  would  have  expressed 
it  (Dwarris  on  Statutes,  p.  695).  As  the  legislature  did  not, 
in  enacting  subdivision  7  in  §  401,  repeal  in  express  terms  the 
prior  provision  in  §  398  ;  both  sections  must  be  taken  together, 
and  that  construction  given  which  will  harmonize  the  one  with 
the  other.  This  is  done  by  holding  that  the  words  "  any  per- 
son," in  the  later  enactment,  means  any  person  other  than  a 
party  to  the  suit ; — that  in  this  respect  the  law  was  intended  to 
be  left  as  it  was  previously  when  parties  could  be  examined  as 
witnesses  in  the  manner  provided  for  by  chapter  vi,  and  that 
what  was  simply  intended  by  the  enactment  was  to  allow  such 
affidavits  or  depositions  to  be  taken  before  a  referee  as  well  as 
before  a  judge  of  the  court  or  by  a  commission. 

The  order  must  be  affirmed. 
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SOPHIE  MULLIGAN  v.  HENRY  BARING,  AND  ABNER  H.  DAVIS, 
EXECUTORS,  &c. 

A  court  of  equity  will  not  interfere  in  a  case  where  an  act  en  pals  is  complained 
of  as  a  cloud  on  title,  where  the  act  does  not  itself,  and  without  concurring 
facts  and  circumstances,  proved  aliunde,  establish  any  interest  in.  or  title  to, 
the  premises. 

An  attachment  against  the  property  of  a  husband,  and  a  levy  thereunder  upon 
the  wife's  real  estate,  and  the  filing  of  a  notice  of  Us  pendens  constitute 
prima  facie  no  real  or  apparent  incumbrance  or  hindrance  to  or  upon  the  wife's 
title,  and  a  court  of  equity  will  not  interfere,  at  the  wife's  suit,  to  discharge 
the  attachment  levy  and  vacate  the  notice  of  Us  pendens  as  a  cloud  upon  her 
title. 

APPEAL  by  the  plaintiff  from  a  judgment  dimissing  the 
complaint,  rendered  on  the  report  of  John  T.  Hoffman,  Esq., 
referee. 

By  the  referee's  findings  of  fact,  it  appears  that  plaintiff 
was  the  owner  of  Nft.  8  East  Forty-first  street,  the  premises 
described  in  the  complaint,  in  her  own  right.  Edward  Mott 
E-obinson,  in  May,  1865,  in  an  action  pending  in  the  Supreme 
Court  against  Eugene  Mulligan  and  George  S.  "W.  Crane,  pro- 
cured an  attachment,  under  the  provisions  of  the  Code,  against 
Eugene  Mulligan,  the  husband  of  the  plaintiff,  as  an  abscond- 
ing debtor.  This  attachment  was  levied  011  the  premises  in 
question  as  being  the  property  of  Eugene  Mulligan.  Imme- 
diately thereafter  the  plaintiff'  in  that  action  caused  to  be  filed 
in  the  county  clerk's  office  the  usual  notice  of  Us  pendens, 
describing  said  premises  and  declaring  the  same  to  be  affected 
by  said  attachment.  In  June  following,  Robinson  died,  and 
the  action  was  revived  in  the  names  of  Baring  and  Davis,  as 
his  executors,  and  in  November,  1865,  a  notice  of  Us  pendens, 
in  the  action  so  revived,  was  tiled  in  the  county  clerk's  office, 
which  also  described  said  premises  and  attachment,  and  con- 
tained the  usual  notice  that  said  attachment  was  intended  to 
affect  the  real  estate  therein  described,  and  that  said  premises 
had  been  levied  upon  under  said  attachment. 
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Before  the  commencement  of  this  action,  the  plaintiff  had 
contracted  for  the  sale  of  the  premises,  but  the  purchaser  re- 
fused to  take  from  plaintiff  the  conveyance  of  said  premises,  on 
the  ground  that  such  attachment  levy,  and  Us  pendens  consti- 
tuted a  cloud  upon  the  title. 

This  action  was  brought  to  have  the  levy  of  the  attachment 
as  to  said  real  estate  discharged,  and  the  Us  pendens  vacated  of 
record.  The  pleadings  were  so  amended  before  the  trial  that 
relief  was  sought  against  both  notices  of  lis  pendens,  alike. 

The  referee  dismissed  the  complaint  on  the  ground  that  the 
attachment  levy  and  notices  of  lis  pendens  did  not,  nor  did 
either  of  them,  constitute  any  cloud  or  encumbrance,  real  or 
apparent,  in  plaintiff's  title.  The  plaintiff  appealed  to  the 
general  term. 

Spaulding  &  Richardson,  for  appellant. 

I.  The  attachment  and  levy  thereunder,  create  per  se  a 
specific  lien  on  the  property  attached,  irrespective  of  the  possi- 
bility of  the  lien  being  ultimately  enforced,  and  plaintiff's  title 
by  the  attachment  proceedings  complained  of  in  this  case  is 
"  obscured,"  and  "  doubt  and  suspicion "   are  necessarily  cast 
upon  it  thereby.     The  lis  pendens  operates  as  a  notice  that  the 
property  has  been  levied  on,  and  is  in  the  custody  of  the  law  as 
a  security  for  the  attachment  debt,  to  be  applied  ultimately  in 
satisfaction  of  such  debt. 

II.  Absolute  danger  to  plaintiff's  title  need  not  be  shown 
to  entitle  her  to  relief,  but  only  the  appearance  of  it,  on  the 
face  of  these  proceedings  or  any  of  them.     Upon  the  face  of 
one  and  all  of  these  proceedings  there  appears  to  be  a  lien  in 
favor  of  the  attachment  debt,  and  there  is  such  a  lien  in  fact, 
and  plaintiff  is  forced  to  resort  to  facts  outside  the  attachment 
record,  and  lis  pendens,  to  show  that  such  lien  should  not  be 
enforced.     She  is,  therefore,  entitled  to  have  them  removed  as 
a  cloud  upon  her  title,  upon  showing,  as  she  has,  that  such  lien 
ought  not  to  be  enforced  (Heywood  v.  Buffalo,  14  N.  Y.  534 ; 
Ward  v.  Dewy,  16  N.  Y.  519 ;  Cox  v.  Cliff,  2  K  Y.  118). 

III.  Irrespective  of  the  contract  of  sale,  if  the  attachment  levy 
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and  Us pendens,  or  either  of  them,  constitute  a  lien  ;  and  if  such 
lien  ought  not  to  be  enforced,  it  is  against  conscience  for  the 
party  holding  it  to  retain  it,  for  while  it  exists  it  is  always 
liable  to  be  applied  to  improper  purposes,  and  it  may  be  liti- 
gated at  a  distance  of  time  when  the  proper  evidence  to  repel 
the  claim  may  be  lost,  or  when  plaintiff  might  be  prevented 
from  contesting  its  validity  with  as  much  ability  and  force  as 
at  present  (Story's  Eq.  J.  §  700). 

Independent  of  the  filing  of  the  Us  pendens,  a  purchaser 
could  do  no  less  than  refuse  title,  having  actual  knowledge,  as  he 
appears  to  have  had  in  this  case,  of  the  attachment  suit,  and 
the  levy  of  the  attachment  on  the  property  in  question ;  for 
anything  which  advises  him  of  a  suit  in  which  a  lien  is  claimed 
divests  him  of  the  character  of  an  innocent  purchaser,  and 
charges  him  with  full  knowledge  ( ^Williamson  v.  Brown,  15 
N.  Y.  363 ;  Patterson  v.  Brown,  32  Id.  81 ;  Putney  v.  Leonard, 
1  Paige,  461 ;  Pendleton  v.  Fay,  2  Id.  202 ;  Green  v.  Sluyter, 
4-  Johns.  Ch.  3S). 

Joseph  H.  Choate,  for  respondents. 

I.  Eugene  Mulligan,  the  defendant  named  in  the  attach- 
ment, having  no  interest,  and  Mrs.  Mulligan,  the  plaintiif, 
being  the  absolute  owner  of  the  property,  subject  only  to  the 
resulting  trust,  if  any,  reserved  to  the  creditors  to  be  enforced 
in  equity  alone — she  has  wholly  failed  to  present  a  case  de- 
manding or  warranting  the  intervention  of  the  equitable  power 
of  the  court  to  remove  the  supposed  cloud  upon  her  title,  sim- 
ply because  there  is  no  cloud  to  remove.  The  distinction 
drawn  by  the  cases,  is  between  those  where  the  conveyance 
or  instrument  complained  of  as  causing  the  cloud  is  presump- 
tively valid,  so  that  the  injured  party  must  furnish  proof  to 
remove  it,  in  which  cases  the  court  of  equity  wrill  interfere, 
arid  cases  where  the  document  upon  which  the  adverse  claim- 
ant must  rely,  will>  whenever  produced,  demonstrate  the  in- 
validity of  the  claim  made  under  them. 

Not  every  unfounded  and  untenable  claim  will  constitute 
what  is  known  in  courts  of  equity  as  a  "  cloud  upon  title." 
To  amount  to  that,  the  claim  or  the  documents  constituting  it 
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must  appear  upon  their  face  to   form   a  legal  incumbrance. 

Short  of  this,  the  owner  can  take  care  of  himself,  and  does  not 

need  the  aid  of  a  court  of  equity  to  protect  him  (  Van  Doren  v. 

The  Mayor  &c.,  9  Paige,  388  ;  Cox  v.  CUft,  2  N.  Y.  118 ;  Scott 

v.   Onderdonk,  14  N.  Y.  9 ;   Heywood  v.  Buffalo,  Id.  534 ; 

Ward  v.  Dewey,  16  N.  Y.  519  ;   Chautauqua,  Co.  Bank  v. 

White,  6  N.  Y.  236 ;  Field  v.  Holbrook,  6  Duer,  604  ;  Louns- 

lury  v.  Purdy,  18  N.  Y.  515 ;  Sieman  v.  Schurck,  29  N.  Y. 

598 ;  Farnham  v.  Campbell,  34  N.  Y.  480). 

II.  Whoever  shall  hereafter  claim  adversely  to  the  plain- 
tiff's title  under  these  proceedings,  must  show,  as  necessary 
links  in  his  claim,  the  warrant,  the  Us  pendens,  the  judgment 
and  execution,  and  the  deed  of  the  sheriff.  The  attachment 
runs  only  against  the  property  of  Eugene  Mulligan,  and  can 
affect  no  one's  property  but  his.  The  Us  pendens  has  no  force 
or  effect,  except  as  based  upon  and  derived  from  the  attach- 
ment. The  judgment  will  be  against  Eugene  Mulligan,  and 
the  execution  must  direct  the  sheriff  to  cause  the  amount  of  the 
judgment  to  be  made  of  the  real  estate  of  the  person  against 
whom  the  judgment  was  rendered  (2  Rev.  St.  [Edmonds], 
381,  §  24). 

And  the  conveyance  to  be  finally  executed  by  the  sheriff  to 
the  purchaser  is  valid  and  effectual  to  convey  only  the  right, 
title,  and  interest  of  the  defendant  in   the  execution  (Id.  p. 
•  288,  §  62). 

In  no  possible  litigation  that  can  arise,  therefore,  will  the 
title  of  the  plaintiff  be  jeoparded  by  the  proceedings  in  ques- 
tion. The  objections  which  appear  upon  the  face  of  those 
proceedings  are  perfectly  valid.  In  no  action  founded  on  the 
attachment  and  Us  pendens  can  a  recovery  be  had  against  the 
title  of  the  plaintiff,  and  this  arises  from  the  very  non-existence 
of  the  facts  necessary  to  such  recovery. 

BY  THE  COURT. — BRADY,  J. — The  only  lien  accomplished  by 
the  attachment  and  levy  thereunder  was  upon  any  interest 
which  the  plaintiffs  husband  had  in  the  premises  described  in 
the  complaint  at  the  time  of  the  levy,  but  as  she  was  seized  and 
possessed  of  them  in  her  own  right  at  that  time,  and  he  had 
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not  then  or  at  any  other  time  any  title  to  or  interest  in  them, 
the  levy  accomplished  nothing.  The  judgment  in  the  attach- 
ment proceedings  would  be  against  him,  and  the  sale  under  it 
would  be  of  his  right,  title,  and  interest  only.  The  attachment 
and  levy  and  lispendens,  which  are  supposed  to  constitute  the 
alleged  cloud,  are  prima  facie,  therefore  no  real  or  apparent  in- 
cumbrance  or  hindrance  to  or  upon  the  plaintiff's  title.  If  the 
purchaser  under  such  a  sale  as  could  take  place  by  or  through 
them,  took  title  from  the  sheriff,  he  would,  in  order  to  maintain 
his  right  against  the  plaintiff's  title  to  the  alleged  interest  of 
the  plaintiff's  husband  which  he  acquired,  have  to  show  at  least 
the  asserted  facts  upon  which  the  defendants  proceeded,  viz.  : 
that  the  conveyance  to  the  plaintiff  was  made,  through  her  hus- 
band's instrumentality,  to  defraud  his  creditors,  or  that  he 
caused  the  conveyance  to  be  made  to  her,  having  paid  the  con- 
sideration thereof  out  of  his  own  estate,  he  being  at  the  time 
insolvent  or  indebted  to  the  plaintiff  in  the  judgment  under 
which  the  sale  was  had.  A  thorough  examination  has  not  de- 
veloped any  case  in  which  a  court  has  interfered  to  remove  as 
a  cloud  upon  the  title  any  combination  such  as  presented  in  this 
case  or  any  component  part  of  it.  The  case  of  Famham  v. 
Campbell  (34  N".  Y.  480)  is  analogous,  though  not  precisely  in 
point.  The  sheriff,  upon  an  execution  issued  on  a  judgment 
against  Edward  Farnham,  levied  and  sold  premises  which  had 
been  conveyed  by  Joel  Farnham  through  Edward  to  Joel's  wife, 
Amy  Farnham.  Joel  and  wife  commenced  an  action  against 
the  sheriff  and  others,  praying  that  the  sheriff  might  be  re- 
strained from  giving  a  certificate  of  such  sale  or  any  deed  in 
pursuance  thereof,  and  that  the  purchasers  might  also  be  re- 
strained from  selling  their  bid,  or  any  right  or  title  which  they 
had  acquired  by  such  purchase.  The  defendant  demurred,  and 
succeeded  at  the  special  term,  general  term,  and  in  the  court  of 
appeals.  It  is  said,  in  that  case,  that  all  the  papers  which  could 
be  executed  to  perfect  the  title  under  the  sheriff's  sale,  must 
necessarily  show  that  the  judgment  by  virtue  of  which  the  sale 
was  made,  was  recovered  and  docketed  long  after  the  period 
when  the  defendant  Farnham  had  any  title  to  the  premises,  and 
that  such  proceedings  could  no  more  create  a  cloud  upon  the 
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title  of  the  plaintiffs  to  their  land  than  they  would  have  cast  a 
cloud  over  the  title  of  any  other  citizen  of  the  State  to  his  land, 
if  the  defendants,  the  judgment  creditors,  had  attempted,  by 
virtue  of  their  judgment  against  Farnham,  to  sell  the  real  estate 
of  any  such  citizen."  The  same  observations  apply  to  this  case. 
The  array  of  the  attachment,  levy  and  Us  pendens,  is  not  more 
effective  than  the  levy,  sale,  and  intended  certificate  of  the 
sheriff  in  the  case  (supra),  and  the  latter  was  not  regarded  as 
sufficient  to  warrant  the  interference  of  a  court  of  equity. 
Where  the  instrument  or  matter  en  pais  is  prima  facie  a  blot 
upon  the  title,  it  will  be  removed.  If,  for  example,  there  is  a 
judgment  against  the  legal  holder,  who  is  the  apparent  but  not 
beneficial  owner  in  fact  of  the  premises  and  a  sale  thereunder, 
the  sheriff's  certificate  would  be  a  prima  facie  cloud  which  a 
court  of  equity  would  remove  on  the  application  of  the  real 
owner  (Lownsbery  v.  Purdy,  18  N.  Y.  515 ;  Sieman  v.  Scharck, 
29  N.  T.  598),  and  this,  notwithstanding  the  real  owner  might 
have  interposed  his  claims  as  a  defence  to  an  order  of  ejectment. 
A  court  of  equity  will  not  entertain  a  bill  to  remove  a  cloud 
from  the  title  to  real  estate,  where  it  is  apparent  that  no  danger 
to  the  title  is  to  be  apprehended  from  the  alleged  cloud  (Cox  v. 
Clift,  2  N.  T.  118;  Van  Doren  v.  The  Mayor,  &c.  9  Paige, 
388 ;  Ward  v.  Dewey,  16  N.  Y.  519) ;  and  in  the  case  of  Van 
Doren  v.  The  Mayor,  the  chancellor  said  :  "  That  can  never  be 
considered  a  legal  cloud  which  cannot  for  a  moment  obstruct 
the  unaided  rays  of  legal  science  where  they  are  brought  to  bear 
upon  the  supposed  obscurity."  It  is  apparent  in  this  case  that 
no  danger  is  to  be  apprehended  to  the  title  qf  the  plaintiff  from 
the  supposed  cloud.  Assuming  all  the  facts  alleged  by  the 
plaintiff  to  be  true,  it  is  clear  that  nothing  of  her  interest  in 
the  premises  could  be  in  any  way  affected  by  the  acts  com- 
plained of.  Upon  their  face  they  establish  no  transfer,  claim, 
or  lien  against  her.  It  is  true  that  it  does  not  appear  by  the 
Us  pendens  or  the  defendant's  proceedings,  that  the  plaintiff  is 
the  owner  of  the  title,  but  it  appears  by  her  deed,  and  a  pur- 
chaser from  her  could  not  successfully  refuse  to  complete  his 
contract  by  the  mere  production  of  the  attachment,  levy,  and 
lis  pendens.  He  would  be  obliged  to  show  that  in  fact  she  did 
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not  hold  the  title  unincumbered,  and  that  could  be  done  as  well 
without  as  with  the  alleged  cloud  formed  by  the  combination 
stated.  It  is  not  the  province  of  a  court  of  equity  to  interfere 
in  cases  where  an  act  en  pais  is  complained  of,  and  which,  with- 
out concurring  facts  and  circumstances  to  be  added  thereto  by 
proof  aliunde,  will  not  establish  any  interest  in  or  title  to  the 
premises  described  ;  while,  on  the  other  hand,  if  the  thing  com- 
plained of  \&prima facie  a  cloud,  it  may  be  assailed  and  destroyed, 
notwithstanding  that  a  defence  at  law  may  exist.  For  these 
reasons  it  is  quite  clear  that  the  report  of  the  referee  was  right, 
and  the  judgment  should  be  affirmed.  Whether  a  purchaser, 
under  any  judgment  obtained  in  the  defendants'  attachment 
proceedings  could,  on  the  facts  disclosed  by  the  defendants, 
accomplish  any  disturbance  of  the  plaintiffs  title,  it  is  not 
necessary  to  decide,  although  this  opinion  assumes,  for  the  pur- 
pose of  giving  the  plaintiff  the  full  benefit  of  the  acts  com- 
plained of,  that  he  would  by  purchase  be  subrogated  to  the 
rights  of  existing  creditors  when  the  plaintiff  took  title. 

Judgment  affirmed. 


WILLIAM  FITZSIMMONS  v.  EDWARD  BAXTER  AND  THE  OWNERS  OF 
THE  SHIP  ANN  GRAY. 

A  seaman  cannot  maintain  an  action  against  both  the  master  and  the  owner 
of  a  vessel  for  his  wages.  He  has  his  remedy  against  either  the  master  or  the 
owner,  but  he  cannot  sue  both. 

The  plaintiff  shipped  on  board  of  a  vessel,  as  seaman,  at  Genoa,  and  by  the  shipping 
articles  agreed  "  to  be  obedient  to  the  lawful  commands  of  the  master  or  of  any 
person  who  shall  lawfully  succeed  him."  Before  the  completion  of  the  voyage, 
the  master  left  the  vessel,  and  was  succeeded  by  the  mate,  who  took  command 
as  master,  and  completed  the  voyage :  Held,  that  the  mate,  as  substituted  mas- 
ter, was  answerable  to  the  plaintiff  for  his  wages  earned  during  the  voyage. 
The  substituted  master  in  assuming  the  command  of  the  vessel  and  the  com- 
pletion of  the  voyage,  acquires,  in  that  capacity,  all  the  power  and  authority 
which  the  former  master  had  over  the  seamen  by  virtue  of  their  contract,  and 
he  must  necessarily  take  with  it  all  the  onerous  obligations  which  the  maritime 
law  imposes  as  a  consequence  of  the  contract  made  with  the  seamen.  . 
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Desertion,  to  be  an  answer  to  a  seaman's  claim  for  wages,  must  be  a  voluntary 
act  on  his  part,  and  not  induced  by  an  act  of  the  captain,  which  would  make 
the  dissolution  of  the  contract  by  the  seaman,  necessary  and  justifiable. 

An  action  upon  a  contract,  cannot  be  maintained  in  the  Marine  Court  of  the  city 
of  New  York,  against  the  owners  of  a  vessel  by  that  generic  title  alone.  Their 
names  as  defendants  must  appear,  so  that  judgment  may  pass  against  them. 

The  provisions  of  the  Revised  Statutes  (vol.  II,  p.  347)  providing  that  a  defend- 
ant, if  his  name  is  unknown,  may  be  sued  by  a  fictitious  name,  do  not  apply  to 
the  Marine  Court,  nor  can  the  Court  of  Common  Pleas,  under  the  power  of 
amendment  given  by  the  Code,  remedy  such  a  defect. 

The  Court  of  Common  Pleas  cannot,  upon  appeal  from  a  Justice's  judgment,  con- 
sider affidavits  submitted  for  the  purpose  of  contradicting  the  Justice's  return. 
The  court  is  governed  by  the  return,  and  if  it  is  untrue,  the  remedy  is  by 
action  against  the  Justice  for  a  false  return. 

Where  the  amount  of  the  recovery  was  less  than  $50,  and  the  Justice,  before 
whom  the  case  was  tried,  in  the  Marine  Court,  gave  an  allowance  of  $25 :  Held, 
on  appeal  that  the  allowance  was  in  the  discretion  of  the  court  below. 

APPEAL  by  the  defendant,  Baxter,  from  a  judgment  of  the 
general  term  of  the  Marine  Court,  affirming  a  judgment  of 
that  court  at  trial  term. 

The  action  was  brought  against  the  defendant,  Baxter, 
"  and  owners  of  ship  Ann  Gray,"  for  seaman's  wages.  The 
plaintiff  shipped  on  board  the  "  Ann  Gray  "  at  Genoa,  Italy, 
for  a  voyage,  which  had  not  terminated  at  the  time  the  action 
was  brought.  By  the  shipping  articles,  the  plaintiff  agreed 
"  to  be  obedient  to  the  lawful  commands  of  the  master  or  of 
any  person  who  shall  lawfully  succeed  him."  William 
Griffiths  was  the  master  of  the  vessel  under  whom  the 
plaintiff  shipped,  but  left  the  ship  at  Leghorn,  and  the  defend- 
ant Baxter,  who  had  been  the  mate,  took  command,  and 
brought  the  vessel  to  New  York.  While  the  vessel  was  in  the 
port  of  New  York,  the  defendant  presented  a  pistol  to  the 
plaintiff's  head,  and  threatened  to  shoot  him ;  five  minutes 
afterwards  the  captain  shot  the  boatswain,  and  seventeen  days 
thereafter,  the  plaintiff,  up  to  that  time  having  performed  all 
his  duties,  left  the  vessel,  being  afraid  of  his  life. 

The  defendant's  counsel  moved  to  dismiss  the  complaint. 
The  motion  was  denied,  and  judgment  rendered  for  the  plain- 
tiff, which  was  affirmed  by  the  General  Term  of  the  Marine 
Court. 

The  defendant,  Baxter,  appealed  to  this  court. 
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Charles  Edwards,  for  appellant. 

I.  The  defendant  Baxter,  is  not  liable  in  this  action.     Al- 
though a  seaman  has  three  remedies ;  i.  e.,  against  master  and 
against  owner,  and  against  ship,  yet  his  remedy  against  the 
master  is  only  where  he,  himself  (the  master),  personally  con- 
tracts.   The  law  is  settled,  especially  in  this  State,  that  a  mere 
mate  who  happens  during  the  voyage  to  have  to  take  the  place 
of  the  master  with  whom  the  contract  is  made,  is  not  liable  to 
a  seaman  (  Wysham  v.  Rossen,  11  Johns.  72).    Nothing  outside 
of  the  shipping  articles  can  be  received.    They  become  the  sole 
evidence  of  contract  (Abbott,  p.  616  ;    U.  S.  v.  Hamilton,  1 
Mason's  Rep.  443).     No  man  is  liable  to  another  unless  he  has 
made  a  contract  with  him.     There  is  no  contract  at  Leghorn, 
or  elsewhere,  between  Baxter  and  plaintiff.     The  only  contract 
is  in  the  articles  with  Captain  Griffiths,  and  where  Baxter 
merely  appears  as  mate.     A  master  is  answerable  on  his  own 
contract   only  (Abbott,  157;   The  Favorite,  2  C.  Rob.  232). 
See  note  to  Atkins  v.  Burrows,  1  Peters'  Adm.  247. 

II.  The  action  is  bad  on  its  face,  as  it  goes  against  Edward 
Baxter  individually,  and  also  against  the  owners  of  ship  Ann 
Gray  (Peabody  v.  Washington  Ins.  Co.,  20  Barb.  342 ;   Gregory 
v.  Oaksmlth,  12  How.  Pr.  134 ;  Voorhees  v.  .Baxter,  1  Abb.  Pr. 
44 ;  Pinckney  v.  Wallace,  Ib.  82 ;  Priestly  v.  Ferine,  3  Hurlst. 
&  C.  979 ;  McCabe  v.  Doe,  2  E.  D.  Smith,  64). 

James  Ridgway,  for  respondent. 

I.  A  new  or  substituted  master  assumes  the  maritime  con- 
tract, and  becomes  liable  for  wages  of  the  seamen  when  he 
takes  upon  himself,  the  original  voyage  (Flanders  on  Shipping, 
§§  330,  331,  332,  333 ;  Bray  v.  Ship  Atlanta,  Bees'  R.  48 ; 
Farrel  v.  McClea,  1  Dall.  392 ;  Wysham  v.  Rossen,  11  Johns. 
72).  Besides,  there  was  a  special  contract  between  the  plain- 
tiff and  defendant  in  the  shipping  articles,  whereby  the  crew 
agreed  to  serve  not  only  under  Griffiths,  but  also  under  any 
master  who  might  succeed  him,  and  the  name  of  the  defendant 
was  signed  by  him  to  the  contract,  at  the  time  the  plaintiff 
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signed  and  shipped,  the  defendant  thereby  contracted  with  the 
plaintiff. 

II.  Cruel  or  oppressive  treatment,  or  a  justifiable  apprehen- 
sion of  bodily  harm,  amounts  to  an  unlawful  discharge,  and 
termination  of  the  voyage,  and  entitles  the  seaman  to  recover 
wages  (The  America,  Blatch.  &  How.  R.  185 ;  U.  8.  v.  Hamil- 
ton, 1  Mason,  446;  Sherwood  v.  Mclntosh,  Adm.  Dist.  Ct.  of 
Maine ;  Sheppard  v.  Taylor,  5  Peters'  R.  687 ;  Limland  v. 
Stephens,  3  Esp.  269 ;  U.  8.  v.  Cassedy,  2  Sumner,  583  ;  U.  8. 
v.  Haines,  5  Mason,  272). 

BY  THE  COURT. — DALY,  F.  J. — There  are  two  objections  ta 
the  joinder  of  the  owners  of  the  ship  and  the  master  in  an 
action  for  seamen's  wages.  I.  No  action  upon  a  contract  can 
be  maintained  in  the  Marine  Court  against  the  owners  of  a  ves- 
sel by  that  generic  title  alone.  Their  names  as  defendants  must 
appear,  that  judgment  may  pass  against  them.  By  the  Re- 
vised Statutes,  vol.  II,  p.  347,  a  defendant,  if  his  name  is  un- 
known, may  be  sued  by  a  fictitious  name ;  but  the  provision 
does  not  apply  to  the  Marine  Court ;  nor  can  this  court,  under 
the  powrer  of  amendment  given  by  the  code,  remedy  such  a  de- 
fect (McCdbe  v.  Doe,  2  E.  D.  Smith,  69).  II.  A  seaman  cannot 
maintain  an  action  against  both  the  master  and  the  owner  for 
his  wages.  He  has  his  remedy  against  either  ;  but  he  cannot 
sue  both.  If  he  brings  an  action  against  the  master,  he  treats 
him  as  the  principal,  being  the  one  with  whom  the  contract 
was  made ;  and  if  he  sues  the  owner,  making  him  the  principal, 
he  does  so  upon  the  implied  authority  which  the  master  had  to 
contract  upon  the  owner's  behalf.  This  was  held  to  be  the  law 
in  Priestly  v.  ferine,  3  Hurls.  &  Colt.  977,  in  which  the  whole 
question  was  fully  examined,  and  the  passage  in  Story's  work 
upon  Agency,  §§  295,  296,  that  the  seaman,  if  he  brings  an 
action  against  the  one,  and  does  not  obtain  satisfaction  of  his 
claim,  may  bring  an  action  against  the  other,  is  declared  to  be 
erroneous,  and  without  any  authority  to  support  it. 

The  remaining  question  is  whether  the  defendant  Baxter, 
who,  after  the  commencement  of  the  voyage,  succeeded  from 
the  position  of  mate  to  that  of  master,  is  liable  in  an  action 


NEW   YOKK— DEOEMBEE,  1869. 


Fitzsimmons  v.  Baxter. 


brought  by  the  seaman  for  his  wages.  If  the  reason  given  by 
Story,  in  his  work  upon  Agency,  for  the  liability  of  the  master 
upon  contracts  of  this  character,  that  it  was  introduced  into 
the  maritime  law  in  favor  of  commerce,  that  the  parties  to 
such  contracts  might  not  be  compelled  to  seek  after  the  owner  to 
sue  him,  but  might  have  a  twofold  remedy  against  the  master  and 
the  owner  (Story  on  Agency,  §  294) ;  is  the  true  reason,  it  is 
one  that  would  apply  as  well  against  the  person  who,  during  the 
voyage,  succeeded  to  the  position  of  master,  as  to  the  one  with 
whom  the  contract  was  originally  made.  But  in  this  case, 
there  is  something  more.  The  seamen,  by  the  express  language 
of  the  shipping  articles,  bound  themselves,  not  only  to  the  per- 
son who  was  master  at  the  time,  but  to  any  one  who  should 
lawfully  succeed  him  during  the  voyage,  and  the  mate  is  the 
one  who  succeeds  to  that  position,  for  the  contract  of  the  mate 
is,  says  Lord  Stowell,  in  The  favorite,  2  C.  Kob.  237,  "  not 
only  that  he  shall  perform  the  duties  of  mate,  but  also,  by  ne- 
cessary implication  of  law,  that  he  shall,  in  case  of  necessity, 
take  upon  himself  also  the  duties  of  master."  The  defendant 
Baxter  was,  at  that  time,  first  mate,  and  had  knowledge  of  the 
engagement  entered  into  by  the  seamen,  as  he,  together  with 
the  person  who  was  then  the  master,  signed,  with  the  seamen, 
the  shipping  articles.  Baxter  became  the  master  in  the  port  of 
Leghorn,  under  what  circumstances  is  not  disclosed,  but  it  was 
when  the  voyage  for  which  the  seamen  shipped  had  not  been 
completed. 

It  was  held  in  Wysham  v.  Jtossen,  11  Johns.  72,  that  a  sea- 
man could  not  maintain  an  action  for  wages  against  a  substi- 
tuted master;  but  the  circumstances  were  peculiar.  The 
plaintiff,  a  seaman,  shipped  at  Baltimore,  and  upon  the  voyage 
the  vessel  was  captured  by  a  British  cruiser.  She  was  brought 
into  Jamaica,  where  the  men  were  imprisoned,  and  whilst  they 
were  imprisoned,  the  captain  returned  to  Baltimore.  The  ves- 
sel was  afterwards  discharged  in  a  Court  of  Admiralty,  as  she 
had  a  British  license,  and  the  owner  in  Baltimore  sent  out  a 
part  owner  to  take  charge  of  her,  and  bring  her  home  as 
master.  The  crew,  upon  being  released  from  prison,  returned 
to  the  ship.  They  were  informed  by  the  new  master  that  he 
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had  been  discharged  in  admiralty,  and  with  the  same  crew  he> 
brought  the  vessel  home  to  New  York  in  ballast,  The  court 
treated  the  return  to  New  York  from  Jamaica  as  a  new  voy- 
age, and  held  that  the  defendant  had  engaged  the  seamen  for 
that  voyage  only  ;  that  he  had  not  assumed  the  contract  of  the 
former  master,  nor  contracted  for  any  other  voyage  than  the 
one  from  Jamaica  to  New  York,  and  was  not  liable  for  the 
wages  of  the  seamen  during  the  voyage  which  had  been  broken 
up  by  the  capture.  "  The  only  case,"  said  the  court,  "  in 
which  it  can  be  supposed  that  a  new  or  substituted  master 
assumes  the  contract  is,  when  he  takes  upon  himself  the  original 
voyage ;"  and  that  is  exactly  this  case,  and  may  be  put  in  this 
wise ;  that  the  substituted  master  who  takes  the  command  and 
completes  the  voyage  is  answerable  in  an  action  brought  by 
the  seamen  to  recover  for  the  wages  which  were  earned  during 
the  voyage. 

In  Read  v.  Chapman  (2  Str.  937 ;  2  Barnardiston's  K.  B. 
160 ;  2  Kel.  226),  the  plaintiff  went  out  as  mate,  and  the  mas- 
ter having  died  during  the  voyage,  the  mate  succeeded  to  the 
command  of  the  ship.  Having  brought  her  home,  he  sued  in 
the  admiralty,  both  for  his  wages  as  mate  and  for  a  further 
allowance  after  he  became  master;  but  the  Court  of  King's 
Bench  granted  a  prohibition  to  the  admiralty  against  his  recov- 
ering an  additional  allowance  for  the  time  that  he  was  master. 
Lord  Stowell,  in  The  Favorite  (2  C.  Eobs.  237,  238),  indicates 
very  clearly  that  he  was  not  satisfied  with  the  correctness  of 
this  decision.  He  said,  that  by  the  maritime  law,  the  mate  was 
ho&res  necessarius  to  the  employment  of  master  in  case  of  neces- 
sity, and  he  thought  that  the  suit  might  be  maintained,  not 
under  view  of  a  contract  entered  into  by  the  mate  as  master, 
but  as  a  consequence  arising  originally  out  of  the  primary  con- 
tract by  him  as  mate ;  but  as  it  had  been  a  prohibition  from  a 
common  law  court,  which  necessarily  proceeded  upon  the 
ground  of  a  want  of  jurisdiction  in  his  court,  he  was  bound  to 
conform  to  it.  No  reasons  are  given  for  the  decision,  in  Read 
v.  Chapman^  in  the  brief  report  of  that  case  in  Strange ;  but 
in  another  report  of  it  in  2  Barnardiston's  K.  B.  160,  it  appears 
that  it  was  suggested  that,  although  the  admiralty  had  no  juris- 
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diction  for  the  wages  of  a  master,  it  Lad  for  the  wages  of  the 
mate,  and  that  the  suit  for  wages  as  master  in  that  case  was 
only  an  incident  to  the  other  ;  but  that  the  court  was  of  a  dif-  • 
ferent  opinion;  so  that  the  case  was  decided,  it  would  seem,' 
upon  the  ground  assigned  by  Lord  Holt  in  Clay  v.  Snelgrove 
(1  Ld.  Raym.  577 ;  12  Mod.  406) ;  and  held  in  Ragg  v.  King 
2.  Str.  858) ;  and  Bayley  v.  Grant  (1  Salk.  33 ;  1  Ld.  Raym. 
632),  that  a  master  cannot  sue  in  the  admiralty  for  his  wages; 
that  as  an  indulgence,  the  common  law  courts  permitted  mari- 
riers  to  sue  in  the  admiralty  for  their  wages,  but  would  not  ex- 
tend it  to  the  master  of  a  ship ;  "  for  there  are,"  said  Lord ' 
Holt,  in  Clay  v.  Snelgrove,  "  many  precedents  in  the  courts  of 
admiralty  of  suits  by  the  mariners  for  their  wages,  but  none  for 
the  master  of  the  ship."  This  case  of  Head  v.  Chapman, 
therefore,  is  to  be  limited,  as  a  precedent,  to  the  precise  point 
decided,  and,  beyond  that,  no  rule  or  principle  is  to  be  extracted 
from  it.  In  a  case  referred  to  in  2  Peters'  Admiralty  Decisions, 
p.  247,  note,  the  mate  who  had  succeeded  to  the  position  of 
master,  was  offered  by  the  owner  as  a  witness  in  a  suit  brought 
by  the  seamen  for  their  wages,  and  the  question  arising  whether 
he  should  be  excluded  as  interested,  upon  the  ground  that  he 
was  answerable  to  an  action  by  the  seamen  for  the  wages ;  the 
court,  though  inclining  strongly  to  the  opinion  that  he  was  not 
answerable,  still  declined  to  determine  that  point,  so  as  to  pre- 
clude further  investigation  if  the  question  should  arise  directly, 
but  admitted  him  as  a  witness  on  behalf  of  the  owner.  In  re- 
gard to  the  weight  to  be  attached  to  this  case  as  a  decision,  it  is 
sufficient  to  say  that  the  master  was  a  competent  witness  for  the 
reasons  already  given,  that  he  was  discharged ;  the  seamen 
having  elected  to  proceed  in  the  admiralty  against  the  owner, 
and  little  weight  is  to  be  given  to  an  opinion  upon  a  point 
which  the  court  would  not  decide,  as  matter  of  law,  without 
further  investigation.  In  The  United  States  v.  Hamilton  (1 
Mason,  443) ;  The  United  States  v.  Harris,  (5  id.  272) ;  United 
States  v.  Cassidy,  (2  Sumner,  582) ;  and  Bray  v.  The  Atalanta, 
(Bee's  R.  48),  it  was  held  that  the  shipping  articles  with  the  sea- 
men are  not  dissolved  by  the  death,  resignation,  or  removal  of 
the  original  master  and  the  substitution  of  another,  and  it 
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would  seem  to  follow  from  this,  that  the  substituted  master,  in 
assuming  the  command  of  the  vessel  and  the  completion  of  the 
voyage,  acquires,  in  that  capacity,  all  the  power  and  authority 
which  the  former  master  had  over  the  seamen  by  virtue  of  their 
contract,  and  must  necessarily  take  with  it  all  the  onerous  ob- 
ligations which  the  maritime  law  imposes  as  a  consequence  of 
the  contract  made  with  the  seamen  ;  or,  in  other  words,  if  they, 
under  the  contract,  are  bound  to  him,  he  must  be  equally  bound 
to  them. 

The  liability  of  the  master  is  attended  with  no  hardship,  at 
least  in  this  country,  where  the  equitable  principle  has  been 
recognized,  that  he  has  a  lien  upon  the  freight  for  any  disburse- 
ments made  or  responsibilities  incurred  on  account  of  the  vessel 
(  Van  Bokelin  v.  Ingersol,  5  Wend.  332,  334,  338) ;  so  that  if 
he  pays  the  wages  of  the  seamen,  he  has  his  security  upon  the 
freight  for  the  amount  paid  to  them,  and  if  the  law  holds  the 
substituted  master  who  completes  the  voyage,  equally  answer- 
able to  the  seamen,  it  would  hold  also,  if  he  pays  them,  that  he 
has  the  same  lien  for  his  security. 

While  this  will  impose  no  hardship  upon  the  substituted 
master,  it  serves  to  protect  the  seamen  whose  interest  it  has 
been  the  policy  of  the  maritime  law  especially  to  watch  over, 
as  a  most  useful  class,  frequently  ignorant  of  their  exact  rights, 
and  who,  from  the  migratory  character 'of  their  occupation, 
their  confiding  nature,  thoughtlessness  and  improvidence,  are 
but  little  able  to  protect  themselves,  and  easily  imposed  upon. 
(Brawn  v.  Lull,  2  Sum.  R.  443,  444). 

It  was  established  by  the  testimony  of  the  plaintiff,  of  the 
steward,  and  another  seaman,  that  the  captain,  whilst  the  ves- 
sel was  in  the  port,  presented  a  pistol  to  the  plaintiff's  head, 
and  threatened  to  shoot  him  ;  that  five  minutes  afterward,  the 
boatswain  was  shot  by  the  captain,  and  that  seventeen  days 
after,  the  plaintiff  having  performed  all  his  services  up  to  that 
time,  left  the  vessel,  being  afraid  of  his  life  ;  seven  of  the  crew 
having  left  previously,  and  three  others  at  the  same  time. 
This  was  quite  as  strong  a  case  as  Limland  v.  Stephens,  3  Esp. 
R.  271,  in  which  Lord  Kenyon  held  that  the  mariner  is  not 
bound  to  serve  at  the  peril  of  his  life.  That  desertion,  .to  be  an 
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answer  to  the  seaman's  claim  for  wages,  must  be  a  voluntary 
act  on  his  part,  and  not  caused  by  an  act  of  the  captain,  which 
makes  the  dissolution  of  the  contract  necessary  and  justifiable  on 
the  part  of  the  seamen  ;  and  in  The  America,  Blatch.  &  How. 
E.  185,  Judge  Betts  held  that  where  a  seaman  was  unjusti- 
fiably beaten  by  the  mate,  and  left  the  vessel  in  consequence, 
it  amounted  to  a  discharge ;  or  if  it  did  not,  that  the  seaman 
was  justified  in  leaving  the  vessel  from  a  regard  to  his  own 
personal  safety,  and  might  recover  his  wages,  and  to  the  same 
effect  are  the  cases  of  Ward  v.  Ames,  9  Johns.  138  ;  and  Rice 
v.  The  Polly  and  Kitty,  2  Peters'  Adm.  Decisions,  420. 

We  cannot  look  into  the  affidavits  which  are  submitted  for 
the  purpose  of  contradicting  the  justice's  return.  Upon  an  ap- 
peal, we  are  governed  by  the  return.  If  it  is  untrue,  the 
remedy  is  an  action  against  the  justice  for  a  false  return. 

The  allowance  made  was  in  the  discretion  of  the  court, 
which  may  have  been  properly  exercised,  for  all  that  we  know, 
or  that  appears  upon  the  appeal. 

The  judgment  must  be  affirmed  as  to  Baxter,  and  reversed 
as  to  the  owners  of  the  vessel. 

Judgment  accordingly. 


ALBERT  DUNG  v.   WILLARD   PARKER. 

A  party,  who,  knowing  it  to  be  false,  represented  himself  to  be  the  agent  of  an- 
other, and  as  such  agent  to  have  authority  to  execute  a  lease  of  certain  prem- 
ises, and  promised  to  execute,  or  procure  the  execution  of  a  lease,  when,  in  fact, 
he  had  no  such  authority  or  agency,  is  liable  in  damages  to  one  \\  ho,  believing 
the  representations  to  be  true,  acted  upon  them,  and  incurred  expense  and  loss 
thereby. 

To  entitle  plaintiff  to  recover  in  such  an  action,  he  should  show  that  the  repre- 
sentations were  made,  and  that  they  were  false ;  that  he  acted  upon  them,  be- 
lieving them  to  be  true,  and  that  he  has  thereby  sustained  damages. 

In  such  case,  the  plaintiff  is  entitled  to  recover  such   damages  as  are  the  natural 
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and  necessary  consequence  of  the  wrong  done,  e.  g.  fixtures  prepared  for  the 
premises,  and  storage  and  insurance  paid  on  the  same. 

The  fact  that  the  promise  was  by  parol  of  a  lease  for  more  than  one  year,  and 
therefore  void  under  the  statute  of  frauds,  will  not  relieve  the  defendant  from 
liability  in  such  a  case.  The  statute  was  intended  to  apply  to  transactions  be- 
tween parties  having  the  right  and  power  to  make  the  necessary  agreement, 
and  was  not  designed  for,  and  has  no  application  to,  any  contracting  party  who 
assumes  to  have,  bat  has  not,  the  right  to  contract  in  reference  to  the  land 
designated. 

Items  of  expenditures,  induced  by  the  defendant's  promise  in  such  a  case,  although 
not  specially  pleaded  by  the  plaintiff,  are  admissible  in  evidence  as  a  part  of 
the  res  gestce  to  show  that  the  plaintiff  relied  and  acted  on  the  defendant's 
promise. 

Query,  whether  a  party  having  permitted  evidence  to  be  given  upon  the  subject 
of  damages,  and  having  commented  upon  it  without  objecting  to  its  admissi- 
bility,  can,  after  the  conclnsion  of  the  trial,  avail  himself  of  an  exception  in  re- 
gard to  it,  on  the  ground  that  the  items  are  too  remote. 

APPEAL  by  the  defendant  from  a  judgment  entered  on  a 
verdict  of  a  jury  at  trial  term. 

This  action  was  brought  to  recover  damages  alleged  to  have 
accrued  to  the  plaintiff  by  reason  of  the  false  representation  of 
the  defendant,  that  he  had  the  power  to  give  the  plaintiff  a 
lease  of  a  certain  drug  store,  and  that  he  would  do  so. 

The  complaint  stated,  in  substance,  that  the  "  College  of 
Physicians  and  Surgeons,  in  the  city  of  New  York,"  in  March, 
1864,  had  the  right  and  intended  to  lease  a  drug  store  at  the 
north-east  corner  of  Twenty-third  street  and  Fourth  avenue,  in 
the  city  of  New  York,  being  a  part  of  the  college  building. 
That  the  defendant  assumed  to  the  plaintiff  to  be  the  agent  of 
the  college  in  awarding  the  lease,  and  to  have  the  right  to 
promise  it,  or  agree  for  it,  with  the  plaintiff.  That  as  such  as- 
sumed agent,  he  promised  the  plaintiff  a  lease  of  the  store,  in 
the  name  and  behalf  of  the  college,  for  either  three  years  from 
May  1,  1864,  at  $1,000  per  annum,  or  for  two  years,  from  May 
1,  1865,  at  the  same  rent.  That  the  plaintiff  notified  the  col- 
lege of  his  desire  to  have,  and  willingness  to  accept,  a  lease  for 
two  years,  from  May  1,  1865,  at  the  same  rent ;  that  he  gave  a 
similar  notification  to  the  defendant ;  that  he  requested  and  de- 
manded such  a  lease  from  both  the  college  and  the  defendant ; 
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the  former  repudiating  the  defendant's  agency,  and  withhold- 
ing the  lease,  and  the  latter  denying  that  he  promised  any  such 
lease  to  the  plaintiff,  or  that  he  was  empowered  to  act  as  the 
agent  of  the  college  in  that  behalf.  That  the  plaintiff,  relying 
upon  the  defendant's  promise  and  assurance,  and  upon  the 
faith  of  the  lease,  had  contracted  for  decorative  carpenter  work 
(for  the  store)  with  Messrs.  Maurer  &  Vogel,  which  had  been 
got  out  to  the  value  of  $1,900,  and  which,  not  being  suited  to 
any  other  store,  was  not  worth  more  than  $300,  and  so  a  loss  of 
about  $1,600  to  the  plaintiff ;  that  he  had  paid  out  about  $250 
for  storage,  cartage,  insurance,  &c.,  on  account  of  the  carpenter 
work  ;  that  the  loss  of  his  own  time,  in  the  premises,  was  about 
$170.  That  the  defendant  had  been  duly  notified  of  what  the 
plaintiff  had  done,  and  that  he  knew,  at  the  time  of  promising 
the  lease,  that  the  plaintiff  meant  to  do  as  he  had  done ;  that 
he  had  been  asked  to  direct  what  disposition  should  be  made  of 
the  carpenter  work  actually  got  out  for  the  store,  which  he  re- 
fused to  do ;  that  he  had  been  notified  that  any  disposition  the 
plaintiff  made  of  it  would  be  at  his  risk,  for  his  benefit,  and 
that  the  loss  would  fall  upon  him.  Judgment  was  asked  in 
view  of,  and  corresponding  to,  these  allegations,  including  the 
full  value  of  the  carpenter  work,  or  its  value,  less  the  $300 
aforesaid,  with  interest,  &c. 

The  answer  denied  specifically  the  material  allegations  of 
the  complaint,  and,  among  other  things,  averred  that  the  store 
was  subject  to  some  right  of  the  representative  of  one  Van 
Wyck  (who  had  died  while  a  tenant  in  possession)  to  a  re- 
newal of  Van  Wyck's  lease,  and  that  any  lease  intended  to 
be  given  out  by  the  college  was  either  to  that  representative  or 
to  whoever  would  purchase  Van  Wyck's  lease,  with  the  con- 
sent of  the  college  ;  that  the  plaintiff  was  informed  of  this,  and 
that  the  college  had  never  repudiated  the  defendant's  author- 
ity to  act  as  their  agent,  though  he  had  never  claimed  the 
right,  &c.  The  action  was  tried  before  CAKDOZO,  J.,  and  a 
jury.  On  the  trial,  the  judge  charged  the  jury  specially  to 
find  whether  the  plaintiff  had  lost  any  time  in  fitting  up  the 
store,  and  if  so,  its  value. 

The  jury. found  a  verdict  for  the  plaintiff  of  $1,886.911,  of 
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which  $53.33£  was  for  loss  of  time.  From  the  judgment  en- 
tered on  the  verdict,  the  defendant  appealed  to  the  general 
term.  The  charge  of  the  court  and  the  exceptions  sufficiently 
appear  in  the  opinion  of  the  court. 

Wright  &  Merrihew  and  Wm.  Henry  Arnoux,  for  appel- 
lants. 

I.  The  court  erred  in  permitting  testimony  to  be  given  in 
reference  to  orders  and  expenditures  made  by  the  plaintiff,  for 
which  no  claim  was  made  against  the  defendant. 

If  relevant,  it  was  incompetent  to  establish  the  measure 
of  damages.  If  evidence  has  been  improperly  received  at  a. 
trial,  the  court  will  grant  a  new  trial,  unless  they  see  clearly 
that  the  reception  of  the  evidence  could  not  have  weighed 
with  the  jury  (2  Phillips'  Ev.  4  Am.  ed.  1,012;  Worrall  v, 
Parmelee,  1  K  Y.  519 ;  Shorter  v.  People,  2  K  Y.  193  ; 
Taylor  v.  Church,  8  K  Y.  452,  460  ;  Oakly  v.  Marshall,  29  N". 
Y.  494). 

II.  It  was  error  to  allow  parol  testimony  to  be  given  in 
respect  to  the  promise  for  a  lease.     The  parol  promise  of  a 
lease  for  two  or  three  years  was  void  under  the  statute  of 
frauds.     It  would  create  an  interest  in  land,  and  no  such  in- 
terest for  a  term  exceeding  one  year  can  be  created  by  parol 
(2  R.  S.  1 34,  §  6).      This  is  distinguishable  from  the  case  of  a 
promise  to  pay  for  work  done  and  performed  by  the  plaintiff 
for    the   defendant    at   his  request,  in  a  manner  that  could 
not  be  proved  by  parol,  c.  g.,  to  convey  land,  and  where  a  re- 
covery could  be  had  on  a  quantum  meruit  (Rickard  v.  Stanton, 
16  Wend.  25;  Sedgwick  on  Damages,  193).     The  false  repre- 
sentation of  authority  to   give  a  lease   neither   damaged   the 
plaintiff  nor  formed  the  foundation  of  the  action.     The  grava- 
men of  the  complaint  is,  that  the  plaintiff  acted  upon  and  con- 
fided in  the  promise,  but  where  a  promise  is  void,  a  false  repre- 
sentation of  the  right    to  make    such    promise    imposes    no 
liability. 

III.  The   plaintiff  never  accepted  the  offer  of  defendant. 
The  acceptance  of  the  offer,  to  be  binding,  must  «be  uncondi- 
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tional,  and  in  the  exact  terms  of  the  offer  (Dana  v.  Munro,  38 
Barb.  528). 

IY.  The  plaintiff  knew  that  Van  "Wyck  had  a  privilege  for 
the  renewal  of  his  lease,  and  the  defendant  could  not  be  held 
for  expressing  his  opinion  that  Van  Wyck  could  not  get  the 
renewal.  Open  and  visible  possession  is  notice  to  the  world  of 
the  rights  of  the  party  in  possession  (Taylor  v.  Fleet,  4  Barb. 
108  ;  Hadduck  v.  Wilmarth,  5  1ST.  H.  Rep.  187 ;  Colby  v.  Ken- 
niston,  4:  id.  262 ;  Townsend  v.  Ward,  1  id.  11 ;  Norcross  v. 
Midgay,  2  Mass.  Rep.  508  ;  Kennedy  v.  Green,  3  My.  &  K. 
719),  possession  under  an  agreement  to  lease  is  a  letting  (Averill 
v.  Taylor,  8  N.  Y.  44 ;  Hurlbut  v.  Post,  I  Bosw.  28  ;  Hallet  v. 
Wylie,  3  Johns.  44).  One  party  is  presumed  to  know  the  law 
as  well  as  the  other,  and  each  contracts  at  his  peril  as  to  the 
legal  effect  of  what  is  done  ( Walker  v.  Bank  of  New  York,  /9 
N.  Y.  587). 

Y.  The  measure  of  damages  should  be  the  difference  be- 
tween the  yearly  value  of  the  premises  and  the  rent  (Trull  v. 
Granger,  8  K  Y..115  ;  Tracy  v.  Albany  Exch.  Co.  7  N.  Y.  472). 
In  an  action  to  recover  damages  for  failure  to  give  possession, 
the  rule  of  damages  is  the  difference  between  the  yearly  value 
of  the  premises  and  the  rent  reserved  (Dean  v.  Eoesler,  1  Hilt. 
420 ;  Masterton  v.  Mayor  of  Brooklyn,  7  Hill,  67 ;  Giles  v. 
O'Toole,  4  Barb.  261 ;  Lawrence  v.  .Wardwell,  6  Barb.  423  ; 
Strutt  v.  Parian,  16  Mees.  &  W.  249) ;  but  this  is  not  the 
measure  of  damages  if  the  lease  is  not  assignable,  as  was  the 
case  here  (Benkard  v.  Babcock.  17  Abb.  421).  On  a  breach  of 
contract,  the  injured  party  cannot  recover  any  other  damages 
than  such  as  would  naturally  be  expected  by  both  parties  at  the 
time  it  was  made  to  follow  its  violation  (Landsberger  v.  Mag. 
Tel.  Co.,  32  Barb.  530 ;  Griffin  v.  Colver,  16  N.  Y.  489 ; 
Hadley  v.  Baxendale,  26  Eng.  Law  &  Eq.  398 ;  s.  c.  9  Exch.  341). 

George  Owen  and  John  Graham,  for  appellant. 

I.  The  complaint  shows  the  scope  of  the  action.  The  de- 
fendant is  not  sued  for  a  violation  of  an  agreement  to  give  the 
plaintiff  a  lease,  when  he,  as  principal,  or  as  the  agent  of  the 
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college,  could  have  given  out  such  a  lease,  if  so  inclined.  The 
basis  of  the  action  is  a  false  and  fraudulent  warranty  of  an 
agency,  with  its  incidental  powers,  which  never  existed,  coming 
directly  within  the  decision  of  the  Court  of  Appeals  in  White 
v.  Madison  (26  N.  Y.  K.  117).  The  statute  of  frauds  has  no 
application  whatever.  The  object  of  that  statute  was,  to  bar 
or  nullify  a  verbal  agreement  for  a  lease  of  land  for  a  longer 
period  than  one  year,  where  the  principal  or  the  agent  could 
make  the  lease.  The  statute  contemplates  a  case  where  the 
lawful  owner  or  agent  merely  agrees,  in  words,  to  give 
out  a  lease  for  a  longer  period  than  a  year,  and  goes  no  further. 
The  plaintiff  claims  nothing  for  the  loss  of  the  lease,  fyut  simply 
the  damage  with  which  he  was  wantonly  permitted,  and 
fraudulently,  to  saddle  himself.  The  following  authorities  sus- 
tain this  action  :  Rickard  v.  Stanton,  16  Wend.  25  ;  Benton  v. 
Pratt,  2  Wend.  385. 

II.  The  measure  of  damages  should  be  the  expenditures 
superinduced  by  the  false  or  fraudulent  promise  of  the  defend- 
ant (Benton  v.  Pratt,  2  Wend.  385  ;  Driggs  v.  Dwight,  17 
Wend.  71;    Erben  v.  Lorillard,   19    K  Y.   299;    White  v. 
Madison,  26  K  Y.  117). 

III.  The  plaintiff  was  not  bound  to  ascertain  anything  from 
the  tenant  then  in  possession  (Mead  v.  Bunn,  32  N.  Y.  275). 

BY  THE  COURT. — BRADY,  J. — The  plaintiff  by  this  action 
sought  to  recover  from  the  defendant  the  damages  which  he  had 
sustained  in  consequence  of  the  unwarranted  assumption  of 
authority  or  agency  by  the  latter,  resulting  in  an  absolute 
promise  on  his  part  to  give  a  lease  to  the  plaintiff  of  the  drug 
store,  at  the  northeast  corner  of  Twenty-third  street  and  the 
Fourth  avenue,  for  a  period  of  not  less  than  two  years,  and 
upon  which  promise  the  plaintiff  relied  and  acted  to  his  pecu- 
niary injury.  Upon  the  evidence  relating  to  this  charge,  and 
which  was  conflicting  in  its  character,  the  jury  have  found  in 
favor  of  the  plaintiff.  The  presiding  Judge,  in  charging  them 
and  in  submitting  to  them  the  question,  gave  to  the  defendant 
all  the  legal  advantages  to  which  he  was  entitled.  He  said, 
"  But  if  you  believe  that  the  assertions  were  made  as  the  plain- 
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tiff  claims,  then  other  questions  arise  :  1st.  Did  the  plaintiff 
know  thatl  the  statements  which  he  says  were  made  by  Dr. 
Parker  as  to  his  authority  or  the  implied  representations  from 
the  promise  of  a  lease  (if  you  find  that  to  be  the  fact  in  that 
respect),  knew  they  were  false  when  made  or  before  he  acted 
upon  them  ?  If  he  did,  he  cannot  recover,  because  to  entitle 
him  to  recover  he  must  satisfy  you — 

1.  That  the  statements  were  made. 

2.  That   they   were  false,   which  is  not  disputed,  if  they 
were  made. 

3.  That  he  acted  upon  them,  believing  them  to  be  true. 

4.  That  he  has  thereby  sustained  damage.     The  jury  thus 
instructed,  having,  as   already  stated,  found  in  favor  of  the 
plaintiff,  and  by  that  finding  established  the  charge  of  the 
plaintiff  against  the  defendant  of  the  fraudulent  assumption  of 
authority  upon  which  he  relied  and  acted  to  his  injury,  is  there 
any  element  developed  by  the  evidence  or  arising  from  the  cir- 
cumstances surrounding  and  relating  to  that  issue,  which  re- 
lieves the  defendant  from  liability.     We  are  advised  of  this 
fact  only — that  the  promise  was  by  parol  of  a  lease  for  more 
than  one  year,  and  was  void  under  the  statute  of  frauds,  and  it 
must  be  assumed  that  such  is  the  fact,  inasmuch  as  the  corres- 
pondence between  the  parties  does  not  in  itself,  unaided  by 
parol  evidence,  show  that  the  defendant  made  the  absolute  in- 
dividual representation   and  promise  on  which  the  plaintiff 
relies,  and  upon  which  his  action  is  based.     Is  this  sufficient  to 
defeat  the  plaintiff's  claim  ?    The  statute  of  frauds  in  reference 
to  contracts  for  land  was  intended  to  apply  to  transactions  be- 
tween parties  having  the  right  or  power  to  make  the  necessary 
agreement.     It  pre-supposes  such  right  or  power,  and  also  that 
but.  for  its  provisions  a  verbal  contract  relating  to  the  subjects 
embraced  within  it  would  be  effective  in  its  operation  upon  the 
contracting  parties.     It  was  not  designed  for,  and  has  no  appli- 
cation to  any  contracting  party  who  assumes  to  have  but  has 
not  the  right  to  contract  in  reference  to  land — to  one  who  is 
not  only  destitute  of  title  in,  but  has  no  representative  individ- 
ual power  to  contract  in  reference  to  the  land  designated.     It 
was  created  for  the  protection  of  persons  whose  relations  to 
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each  other  in  reference  to  the  subject-matter  of  their  barter 
were  prima  facie  fair  and  honorable.     It  was  not  passed  for 
the  safety  of  wrong-doers  or  as  a  shield  against  their  transgres- 
sions.    The  defendant  in  this  case,  therefore,  cannot  avail  him- 
self of  its  saving  clauses.     It  in  no  way  enures  to  his  benefit. 
He  had  no  authority  to  contract  as  he  assumed  to  do,  and  if  the 
statute  were  not  in  existence  he  could  not  perform  his  engage- 
ment.    He  undertook  to  do  what  it  was  impossible  for  him  to 
perform,  and  he  knew  it.     We  must  assume  this  to  be  so  upon 
the  finding  of  the  jury.     He  is  not  prosecuted  for  omitting  to 
give  the  lease  which  he  verbally  promised  to  execute.     His  lia- 
bility is  not  urged  upon  that  ground.     He  is  charged  with 
fraud,  which  consists  in  falsely  representing  that  he  had  the 
power  to  give  a  lease,  and  promising  to  do  so  when  he  possessed 
no  such  power,  and  knew  that  he  did  not.     It  is  riot  necessary, 
therefore,  to  inquire  whether  there  exists  in  this  case  facts  and 
circumstances  which,  if  he  had  had  the  power  to  give  a  lease,  a 
court  of  equity  would  have  compelled  him  to  do  so,  which 
would  otherwise  be  necessary.     It  is  enough  to  create  a  right 
of  action  that  the  plaintiff,  relying  upon  the  defendant's  repre- 
sentations and  promise,  wrongfully  made,  and  upon  which  he 
had  a  right  to  rely,  incurred  expenses  and  losses.     It  is  not  to 
be  questioned,  that  an  action  may  be  maintained  for  an  unwar- 
ranted assumption  of  agency  which  results  to  the  prejudice  of 
another  (Rickard  v.  Stanton,  16  Wend.  25  ;   Benton  v.  Pratt j 
2  Wend.  385 ;    White  v.  Madison,  26  N.  Y.  117).     Having 
arrived  at  these  conclusions,  it  follows  that,  unless  some  error 
was  committed  upon  the  trial  for  which  the  cause  should  be 
sent  back,  the  judgment    must  be   affirmed.      The  duty   of 
affirmance  is  placed  upon  the  wrong  committed  by  the  de- 
fendant in  falsely  assuming  to  possess  the  power  of  an  agent, 
and  the  legal  fraud  resulting  therefrom,  and  not  upon  either 
the  sufficiency  of  the  defendant's  promise  in  writing  or  the 
existence  of  elements  constituting  a  contract,  which,  assuming 
it  to  be  in  parol,  a  court  of  equity  would,  nevertheless,  enforce, 
if  the  defendant  had  the  power  to  perform.    The  first  exception 
to  which  our  attention  was  called,  was  the  admission  of  evi- 
dence, in  respect  to  orders  and  expenditures  which  the  plaintiff 
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Lad  given  and  made,  but  for  which  no  relief  was  sought 
against  the  defendant.  Such  evidence  was  properly  a  part  of 
the  res  gestce.  It  tended  to  show  that  the  plaintiff  relied  and 
acted  upon  the  defendant's  representations  and  promise.  The 
refusal  to  charge  as  desired  in  regard  to  the  alleged  opinion  of 
the  defendant  in  reference  to  Mr.  Yan  Wyck's  lease  was  proper. 
The  defendant's  liability  was  not  predicated  of  that  opinion, 
which  the  form  of  the  request  assumed.  The  refusal  to  charge 
the  measure  of  damages  was  correct.  This  is  not  an  action  to 
recover  for  a  refusal  to  deliver  possession  of  the  premises,  and 
the  damages  are  those  which  were  the  natural  and  necessary 
consequence  of  the  wrong  done  ( White  v.  Madison,  supra;  Pas- 
senger v.  Thor-burn,  34  N.  Y.  634).  The  remaining  exception 
relates  to  the  items  of  storage  on  the  bill  which  was  presented 
to  the  plaintiff,  the  greater  part  of  which  was  paid  by  him, 
by  Maurer-&  Yogel,  whom  he  employed  to  make  the  fixtures 
for  the  store,  and  for  loss  of  time  in  and  about  the  preparation 
which  the  plaintiff  was  making  to  take  possession  of  the  prem- 
ises, of  which  he  was  to  have  the  lease.  These  fixtures  were 
designed  to  make  the  store  first  class,  and  that  determination 
met  with  the  encouragement  of  the  defendant  who  had  not 
been  entirely  satisfied  with  the  character  of  the  then  existing 
establishment.  The  amount  which  should  be  allowed  the 
plaintiff  for  such  loss  of  time  was  found  by  the  jury  to  be 
$53.33.  The  evidence  as  to  the  storage  and  insurance  was  re- 
ceived and  admitted  without  objection,  and  the  bill  of  Maurer 
&  Yogel,  containing  these  items,  was  used  and  -  commented 
upon  in  their  addresses  to  the  jury  by  the  counsel  for  both  par- 
ties without  objection  from  either.  It  was  not  until  the  con- 
clusion of  the  charge  of  the  presiding  Judge  that  the  defendant's 
counsel  took  exception  to  the  consideration  of  those  items,  the 
Judge  having  advised  the  jury  that  they  were  properly  allow- 
able. It  is  questionable  whether,  when  a  party  permits  evi- 
dence to  be  given  upon  the  subject  of  damages,  and  comments 
upon  it  without  objecting  to  its  admissibility,  he  can  avail  him- 
self of  an  exception  in  regard  to  it,  the  trial  having  been  con- 
cluded, upon  the  ground  that  the  items  are  too  remote.  It  is 
not  necessary,  however,  to  apply  the  rule  that  such  a  course 
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should  not  be  countenanced.  The  storage  and  insurance  were 
precautions  which  enured  to  the  benefit  as  well  of  the  defend- 
ant as  the  plaintiff,  and  if  necessarily  incurred  and  legitimate 
charges  against  the  plaintiff,  should  be  allowed.  No  question 
of  their  validity  was  raised  upon  the  trial.  They  were  imme- 
diately identified  with  the  principal  pecuniary  loss  of  the 
plaintiff,  and  are  not  more  remote  than  the  costs  and  expenses 
attendant  upon  an  action  to  enforce  an  unwarranted  con- 
tract by  an  assumed  agent,  which  was  allowed  in  the  case  of 
White  v.  Madison  (supra).  The  allowance  for  loss  of  time 
was,  however,  too  remote,  and  should  be  deducted.  The  plain- 
tiff consenting  thereto,  the  judgment  herein  will  be  affirmed 
for  the -balance.  These  exceptions  embrace  all  that  are  pre- 
sented upon  the  defendant's  points,  and  the  conclusions  arrived 
at  cover  the  whole  of  the  defendant's  case  as  it  appears  to  us. 


WILLIAM  STAESTSBY  AND  CHAKLES  O.  JESSUP  v.  FKAZER'S  ME- 
TALLIC LIFE  BOAT  Co. 

One  K.,  in  anticipation  of  the  organization  by  him  of  a  Life  Boat  association,  or- 
dered materials  for  the  construction  of  a  boat,  for  which  he  promised  to  pay 
personally.  After  its  organization,  the  company  exhibited  the  boat  as  an  ad- 
vertisement of  its  business,  but  did  not  acquire  ownership  by  purchase,  and 
K.,  who  acted  as  the  company's  agent,  subsequently  sold  the  boat  as  his  own 
property  and  kept  the  proceeds  :  Held,  in  an  action  against  the  company,  for 
the  price  of  the  materials,  that  the  defendant  having  no  existence  when  the 
debt  was  contracted,  the  subsequent  use  of  the  boat  by  it,  and  the  promise  of  its 
agent  did  not  amount  to  a  ratification  of  K.'s  acts,  so  as  to  make  the  company 
liable  for  the  debt. 

Held  further,  that  the  promise  of  K.  as  the  company's  agent,  made  after  the  or- 
ganization, to  pay  the  bill,  was  a  promise  to  pay  the  debt  of  another  without 
consideration,  and  was,  therefore,  within  the  statute  of  frauds,  it  not  appearing 
that  the  promise  had  been  made  in  consequence  of  the  transfer  of  the  boat  to 
the  defendants  by  K. 


APPEAL  by  the  defendants  from  a  judgment  entered  on  a 
verdict.  The  action  was  for  goods  sold  and  delivered.  The 
facts  sufficiently  appear  in  the  opinion  of  the  court. 
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E.  More,  for  appellants. 

Ward,  Jones  &  Whitehead,  for  respondents. 

BY  THE  COURT. — BRADY,  J. — Mr.  Kingsland,  in  anticipa- 
tion that  he  would  be  able  to  organize  a  Metallic  Life  Boat 
Association,  ordered  materials  and  labor  to  be  furnished  and 
performed  by  the  plaintiffs.  The  first  item  on  the  plaintiff's 
account  is  December  17,  1866,  and  the  last  March  16,  1867. 
It  does  not  appear  from  the  evidence  what  persons  would  com- 
pose the  association,  or  whether,  at  the  time  the  first  item  ac- 
crued. Kingsland  had  any  person  in  contemplation  as  one  of  the 
associates  other  than  himself.  The  materials  supplied  were 
employed  in  building  boats,  which,  it  seems,  were  to  be  exhib- 
ited by  the  association  when  organized.  The  defendants  were 
organized  on  the  30th  March,  1867,  which  was  after  the  plaint- 
iffs' goods  were  delivered  and  their  labor  performed.  The 
boats  were  placed  in  the  office  of  the  defendants  and  exhibited 
after  their  organization,  and  Kingsland,  who  was  the  agent  and 
active  man  of  the  association,  promised  to  pay  the  plaintiffs' 
bill.  He  does  not  appear  to  have  promised  on  behalf  of  the 
defendants,  or  to  have  acted  in  reference  to  the  bill  upon  any 
.authority  derived  from  them,  except  such  as  might  be  inferred 
from  his  character  as  agent.  The  defendants  did  not  purchase 
the  boats  from  Kingsland,  and  they  were  sold  by  him  as  his  in- 
dividual property,  and  the  proceeds  kept  by  him.  There  is 
nothing  in  the  case,  therefore,  to  charge  the  defendants,  except 
the  promise  of  Kingsland  to  pay  the  bill  as  already  stated,  con- 
nected with  the  fact  that  the  boats  were  used  by  them  in  adver- 
tising their  business.  I  think  the  judgment  cannot  be  sustained 
on  this  evidence.  If  the  association  had  been  formed  when  the 
debt  due  the  plaintiffs  was  contracted,  although  without  author- 
ity from  the  defendants,  the  use  of  the  boat  and  the  promise  to  pay 
would  amount  to  a  ratification  of  Kingsland's  acts,  and  create 
a  liability.  The  defendants,  however,  had  no  legal  existence  at 
that  time,  and  there  was  no  association  or  company  which  repre- 
sented them.  They  had  necessarily  no  agent,  having  no  existence, 
and  one  of  the  essential  elements  of  a  ratification  does  not  exist 
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in  this  case,  viz. :  a  principal  when  the  act  was  done.  It  i& 
impossible,  therefore,  to  sustain  the  judgment  on  any  supposed 
acceptance  of  the  debt  contracted  by  Kingsland,  or  assumption 
of  it,  by  ratification.  Neither  can  it  be  sustained  upon  the  naked 
promise  by  Kingsland  to  pay,  assuming  that  he  had  authority 
to  make  one,  which  was  not  proved.  It  is  a  promise  to  pay  the 
debt  of  another  made  without  consideration.  If  the  evidence 
showed  that  in  consequence  of  the  transfer  of  the  boats  to  the 
defendants  by  Kingsland,  they  had  promised  to  pay  the  plaint- 
iffs, the  judgment  could  be  maintained,  for  such  a  promise 
would  not  be  within  the  statute  of  frauds  (Barkers.  Buckling 
Denio,  45).  Such  proof  was  not  given,  however,  and  there  is 
no  other  view  in  which  the  defendants  could  be  held  liable, 
disclosed  by  the  testimony  in  the  case  or  the  nature  of  the  trans- 
actions between  the  parties.  The  judgment  should  be  re- 
versed. 

DALY,  F.  J. — I  concur  with  Judge  Brady  that  the  evidence 
was  not  sufficiently  certain  to  submit  the  question  to  the  jury 
whether  there  was  that  subsequent  ratification  and  adoption  of 
Kingsland's  act  in  ordering  the  material,  on  the  part  of  the 
company,  which  would  be  equivalent  to  a  previous  permission 
or  command,  which  is  the  test. 

Judgment  reversed. 


JOHN  OLZEN  v.  V.  H.  W.  SCHIERENBERG  AND  JOHN  JACKSON. 

To  warrant  a  judgment  against  parties  as  joint  trespassers,  it  must  appear  that 
they  co-operated  in  producing  the  act  which  resulted  in  the  trespass.  In  that 
case,  they  may  be  sued  for  it  jointly  or  severally,  but  unless  that  is  shown,  the 
action  cannot  be  maintained  against  them  jointly. 

Thus  where  in  an  action  by  a  seaman  against  the  captain  and  mate  for  damages 
by  reason  of  cruel  treatment,  it  appeared  that  the  assaults  complained  of  were 
separate  acts  by  each  of  the  defendants  at  different  periods,  in  no  one  of  which 
did  the  captain  and  mate  co-operate  or  act  in  concert :  Held,  that  the  plaintiff 
could  not  recover. 
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Where  a  seaman  binds  himself  by  his  shipping  articles  not  to  bring  any  dispute 
or  quarrel  that  he  may  have  with  the  master  or  his  substitute,  before  any  court 
but  that  of  his  own  country,  foreign  tribunals  will  give  effect  to  such  a  stipula- 
tion, unless  the  voyage,  as  respects  him,  was  brought  to  an  end  in  the  foreign 
port  without  any  wrongful  act  on  his  part. 

APPEAL  by  the  defendants  from  a  judgment  of^the  general 
term  of  the  Marine  Court,  affirming  a  judgment  rendered  by 
that  court  at  trial  term  without  a  jury. 

The  plaintiff  shipped  as  a  seaman  on  board  of  the  ship 
"  Inca  "  at  Bremen,  and  signed  shipping  articles,  by  which  he 
bound  himself  not  to  bring  "  before  any  other  than  the  Bremen 
courts,  consul,  or  authorities,  any  quarrels  or  disputes  with 
the  captain  or  his  substitute."  On  the  arrival  of  the  ship  at 
New  York,  the  plaintiff  complained  to  the  Bremen  consul  of 
assaults  made  upon  him  by  the  defendants,  the  captain  and  the 
mate  of  the  vessel,  but  the  consul  dismissed  the  complaint,  and 
directed  the  plaintiff  to  return  to  his  vessel.  Thereafter  the 
plaintiff  brought  this  action  against  the  captain  and  mate  to 
recover  damages  for  the  alleged  assaults.  On  the  trial  it  ap- 
peared that  none  of  the  alleged  assaults  were  committed  by  the 
defendants  jointly.  The  defendants'  counsel  moved  to  dismiss 
the  complaint  on  the  following  grounds :  1st.  That  there  is  an 
improper  joinder  of  defendants,  the  evidence  showing  that  the 
assaults,  if  any,  were  separate  and  distinct ;  2d.  The  evidence 
shows  that  the  punishment,  if  any,  was  inflicted  on  the  plain- 
tiff for  a  breach  of  duty,  and  that  it  was  not  cruel  or  excessive ; 
3d.  That  the  court  had  no  jurisdiction  of  the  action,  the  plaint- 
iff having  bound  himself  by  the  shipping  articles  and  muster-roll 
of  the  bark,  signed  by  him,  to  submit  all  matters  and  questions 
of  difference  between  himself -and  the  defendants  to  the  courts  at 
Bremen  and  the  Bremen  consuls  at  whatever  port  the  vessel 
might  be,  and  not  to  resort  to  any  other  court  or  tribunal. 
That  the  treaty  between  the  United  States  and  the  free  and 
Hanseatic  republics  of  Hamburg,  Bremen,  and  Lubeck,  ratified 
April  30th,  1852,  vested  exclusive  jurisdiction  in  the  Bremen 
consuls;  4th.  That  it  appears  from  the  evidence  that  the 
Bremen  consul  had  adjudicated  upon  the  cause  of  action  set 
forth  in  the  complaint,  and  his  adjudication  being  adverse  to 
the  plaintiff,  is  final  and  conclusive  upon  this  court. 


102  COURT  OF  COMMON  PLEAS. 

Olzen  v.  Schierenberg. 

The  court  denied  the  motion,  and  thereafter  gave  judgment 
for  the  plaintiff.    The  defendants  appealed  to  this  Court. 

James  K.  Hill,  for  appellants. 

Beebe,  Dean  <&  Donohue,  for  respondents. 

BY  THE  COUKT. — DALY,  F.  J. — This  judgment  must  be  re- 
versed for  these  reasons : 

1.  The   assaults  for  which   the  plaintiff  has  recovered  a 
judgment  against  the  captain  and  the  mate  jointly,  for  the  sum 
of  $100,  were,  upon  the  plaintiff's  own  showing,  separate  acts  of 
trespass  by  each,  at  different  periods,  in  no  one  of  which  did 
the  captain  and  mate  co-operate,  or  act  in  concert.     To  warrant 
a  judgment  against  parties  as  joint  trespassers,  it  must  appear 
that  they  co-operated  in  producing  the  act  which  resulted  in  the 
trespass.     In  that  case  they  may  be  sued  for  it  jointly  or  sever- 
ally ;  but  unless  that  is  shown,  the  action  cannot  be  maintained 
against  them  jointly  (Guille  v.  Swan,  19  Johns.  382  ;  Williams 
v.  Sheldon,  10  Wend.  654).    The  reason  is  a  very  obvious  one, 
and  the  facts  of  this  case  will  serve  to  illustrate  it.    The  plaintiff 
testified  to  several  acts,  which  the  justice  has  regarded  in  law 
as  assaults  upon  the  plaintiff's  person,  in  the  course  of  a  long 
voyage,  and  in  the  port  of  New  York,  in  each  instance   by 
the  captain' or  by  the  mate  separately;  and  it  was  not  shown 
that  either  one  knew  of  the  act  of  the  other,  or  directed  it,  ap- 
proved it,  ox  co-operated  in  producing  it.     Now  the  captain  is 
not  to  answer  for  the  separate  assaults  of  the  mate,  nor  the 
mate  for  the  separate  assaults  of  the  captain.     Each  is  liable 
for  his  own  acts,  but  not  for  the  acts  of  the  other,  and  yet  both 
are  confounded  in  a  general  judgment  for  $100. 

2.  When  the  seaman  binds  himself  by  his  contract,  that 
he  will  not  bring  any  dispute  or  quarrel  that  he  may  have  with 
the  master  or  his  substitute,  before  any  court  but  that  of  hi& 
own  country,  foreign  tribunals  will  give  effect  to  the  stipulation 
and  hold  him  to  his  obligation,  unless  the  voyage,  as  respects 
him,  was  brought  to  an  end  in  the  foreign  port,  without  any 
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wrongful  act  on  his  part  (Geiner  v.  Meyer,  2  H.  Black.  603 ; 
Schulenberg  v.  Wessels,  2  E.  D.  Smith,  70  ;  Weiburg  v.  The  St. 
Oloff,  2  Pet.  Adm.  Dec.  415).  It  is  discretionary  with  the 
courts  of  this  country  whether  they  will  or  not  exercise  juris- 
diction to  enforce  contracts  or  redress  wrongs  arising  between 
foreign  seamen  and  the  master  of  foreign  vessels,  especially 
when  the  act  complained  of  occurred  upon  the  high  seas,  and 
more  especially  where  the  seaman  by  his  contract  has  elected 
and  fixed  upon  the  tribunal  to  which  he  is  to  resort  for  the 
redress  of  his  wrongs.  This  is  the  course  pursued  by  the  admi- 
ralty tribunals  of  the  United  States  (Davis  v.  Leslie,  Abb. 
Adm.  E.  123 ;  Beecher  v.  Elorkgetter,  id.  402 ;  The  Brig  Na- 
poleon, Olcotts  E-.  215 ,  The  Baric  Inca,  Dist.  C.  of  S.  Dist.  of 
K  Y.,  Oct.  1866  ;  Lynch  v.  Crouder,  2  Law  Eep.  K  S.  355 ; 
Saunders  v.  The  Victoria,  11  Leg.  Int.  70  ;  Thompson  v.  The 
Catharine,  1  Pet.  Adm.  Dec.  105).  And  if  courts  clothed  with 
their  comprehensive  jurisdiction,  and  which  are  especially 
watchful  over  the  interests  of  mariners,  pursue  this  course, 
state  tribunals  should  not  be  expected  to  go  beyond  them.  If 
the  voyage  is  put  an  end  to  as  respects  the  seaman,  by  the 
wrongful  act  of  the  master,  or  by  any  other  act  which  releases 
the  seaman  from  any  further  obligation  or  duty  under  his  con- 
tract, our  tribunals  should  be  open  to  him  that  he  may  recover 
his  wages  or  obtain  reparation  for  any  wrong  or  injury  that 
may  have  been  done  to  him,  as  otherwise  he  might  be  left 
in  a  foreign  country  without  the  means  or  the  ability  to  obtain 
redress. 

In  the  present  case,  the  plaintiff  stipulated  that  he  would 
not  bring  any  quarrel  or  dispute  with  the  master  before  any 
other  than  the  Bremen  courts.  It  may  admit  of  question 
whether  this  language  is  broad  enough  to  extend  to  wrongful 
assaults  made  by  the  master  upon  the  seaman  ;  but  whether  it 
is  or  not,  I  think  our  courts  should  not  exercise  jurisdiction  in 
such  matters  unless  the  assault  is  of  the  character  which  justifies 
the  seaman  in  putting  an  end  to  the  contract  and  quitting  the 
vessel,  with  the  right  to  the  wages  which  may  then  have  been 
earned.  This  arises  where  the  seaman,  by  reason  of  cruel  and 
inhuman  treatment  on  the  part  of  the  officers,  quits  the  vessel 
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out  of  a  due  regard  to  his  personal  safety  ;  for  a  man  is  not 
bound  to  serve  at  the  peril  of  his  life ;  and  where  he  leaves 
under  such  circumstances,  his  connection  with  the  vessel  is 
legally  dissolved  (Limland  v.  Stephens,  3  Esp.  269  ;  Ward  v. 
Ames,  9  Johns.  138  ;  Keif  v.  The  Maria,  1  Pet.  Adm.  Dec. 
193 ;  Rice  v.  The  Polly  and  Kitty,  2  Id.  420  ;  The  America, 
Bl.  &  Howl.  185).  But  there  was  nothing  of  that  kind  in  this 
case.  The  plaintiff  admitted  that  nothing  occurred  between 
him  and  the  captain  in  this  port.  The  mate  struck  him  while 
here  with  the  rope  of  a  saltpetre  bag  that  had  an  iron  ring  in 
it,  and  did  so  because  the  boy,  according  to  the  testimony  of 
his  own  witness,  would  not  go  and  clean  the  plates,  or,  in  other 
words,  for  an  act  of  insubordination  ;  and  what  was  done  by 
the  captain  during  the  voyage  was  not  of  that  extreme  char- 
acter which  would  entitle  the  plaintiff  to  leave  the  vessel  as  he 
did,  after  he  had  complained  to  his  consul,  and  the  consul,  upon 
hearing  his  and  the  captain's  statements,  had  directed  him  to  re- 
turn to  the  vessel  and  to  go  to  work.  On  reading  the  evidence 
which  was  produced  before  the  justice,  it  strikes  me  very 
forcibly  that  the  consul  was  right,  and  that  the  justice  was 
wrong.  But  as  there  was  conflict,  at  least  to  some  extent,  in 
the  testimony,  the  finding  of  the  court  below  upon  the  facts 
will  not  be  disturbed  upon  appeal ;  and  it  is  not  necessary,  for 
upon  the  plaintiff's  own  showing,  the  case  was  not  one  in  which 
he  was  compelled  to  leave  the  vessel  from  any  well-founded 
apprehension  that  he  was  in  danger  of  life  or  limb.  The 
plaintiff  himself  testified  that  the  captain  said  that  he  did  not 
want  to  beat  him.  The  captain  testified  that  he  never  told  the 
mate  to  beat  him,  and  that  what  he  did  himself  was  nothing 
more  than  he  would  have  done  to  his  own  child.  The  master 
is  clothed  with  the  authority  to  correct  the  mariner  analogous 
to  that  which  a  parent  has  over  a  child,  or  a  master  over  an. 
apprentice;  and  is  answerable  only  for  excesses,  when  it  is 
manifest  that  the  power  with  which  he  is  clothed  was  used  as  a 
pretext  for  cruelty  and  oppression  (Abbot  on  Shipping,  177",  8th 
Lond.  ed. ;  Sounders  v.  Buckup,  Bl.  &  Howl.  Kep.  267).  The 
plaintiff  was  the  steward  or  cabin  boy,  and  so  far  from  the  act 
of  the  captain  being  of  the  excessive  and  unwarrantable  char- 
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acter  which  amounts  to  an  abuse  of  the  discretionary  power  of 
correction  which  the  maritime  law  confers  upon  him,  they 
were  acts  inflicting  no  material  injury,  and  involving  no  danger 
of  life  or  limb,  but  such  as  would  very  naturally  occur  in  the 
many  and  hopeless  attempts  of  the  master  to  get  this  careless, 
incapable,  and  uncleanly  boy  to  perform  the  service  he  had 
engaged  for.  The  acts  of  the  mate  appear  to  me  to  have 
been  of  the  same  character,  or  if  they  were  otherwise, 
and  the  plaintiff  was  entitled  to  maintain  the  action  against 
the  mate  for  over  severity,  and  because  the  stipulation  in  the 
contract  not  to  sue  in  foreign  courts  did  not  apply  in  his  case, 
then  it  is  only  another  illustration  of  the  impropriety  of  joining 
the  captain  and  the  mate  as  defendants  in  the  same  action,  and 
subjecting  both  to  the  same  judgment. 
The  judgment  should  be  reversed. 


MAET  J.    MOONEY,  AN  INFANT,  &c.,  v.  THE  HUDSON   RIVER 
.     RAILROAD  COMPANY.     IMPLEADED,  &c. 

The  Marine  Court  of  the  city  of  New  York  is  a  court  of  limited  and  special  juris- 
diction, and  a  trial  by  jury  in  that  court  can  take  place  only  in  the  way  which 
the  statute  has  provided :  Held,  therefore,  that  neither  party  having  demanded 
a  jury  at  the  joining  of  issue,  the  justice  could  not,  of  his  own  motion,  on  the 
cause  being  reached  for  trial,  direct  a  trial  by  jury.  There  is  no  authority  for 
the  trial  of  a  cause  in  the  Marine  Court  by  a  jury,  unless  a  jury  is  demanded 
by  one  of  the  parties  after  issue  is  joined  and  before  the  cause  is  adjourned. 
The  defendant  did  not  waive  his  objection  to  such  direction,  made  and  over- 
ruled  at  the  time,  by  afterwards  appearing  and  trying  the  cause  before  the 
jury. 

APPEAL  by  one  of  the  defendants  from  a  judgment  of  the 
general  term  of  the  Marine  Court  affirming  a  judgment  entered 
on  a  verdict. 

The  action  was  brought  by  the  plaintiff  against  the  Hudson 
River  Railroad  Company,  impleaded  with  The  Central  Park, 
North  and  East  River  Railroad  Company,  to  recover  damages 
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alleged  to  have  been  sustained  by  reason  of  a  collision  between 
an  engine  of  the  appellants  and  the  street  car  in  which  the 
plaintiff  was  a  passenger  at  the  time.  Issue  was  joined  in  the 
action  on  the  19th  November,  1866,  and  an  adjournment  had, 
by  consent,  neither  party  demanding  a  jury. 

Afterwards,  on  the  24th  of  December,  1866,  the  cause  being 
reached  in  its  order  and  called,  and  the  parties  having  answered 
ready,  the  justice  holding  the  trial  term,  on  his  own  motion, 
decided  that  the  cause  should  be  tried  by  a  jury,  and  for  that 
purpose  ordered  an  adjournment,  the  appellants  objecting. 

The  cause  being  tried  with  a  jury,  a  verdict  was  rendered 
against  both  defendants  for  $500,  and  the  defendants,  the  Hud- 
son Railroad  Company,  appeal  from  the  judgment  as  affirmed 
by  the  general  term  of  the  Marine  Court  to  this  court. 

F.  Loomis,  for  appellants. 

.  The  adjournment  of  the  cause  on  the  motion  of  the  justice  on 
the  24th  of  December,  1866,  and  his  ordering  it  to  be  tried  by 
a  jury,  was  irregular  and  erroneous,  and  deprived  the  court  of 
jurisdiction.  A  justice  of  the  Marine  Court  has  no  power  to 
adjourn  a  cause  on  his  own  motion  except  upon  the  return  day. 
By  such  adjournment  he  loses  jurisdiction  (Bailey  v.  Dela- 
plaine,  1  Sandf.  11 ;  Wright  v.  McCleave,  3  E.  D.  Smith,  316). 
Neither  party  having  demanded  a  jury  after  joining  of  issue 
and  before  adjournment,  a  jury  trial  could  not  be  had  except 
by  consent  of  parties  (Dempsey  v.  Paige,  4  E.  D.  Smith,  218). 
The  subsequent  appearance  of  the  appellants  and  proceeding  to 
trial  upon  the  merits,  did  not  re-invest  the  court  with  jurisdic- 
tion, nor  waive  the  appellants'  rights  secured  to  them  by  objec- 
tion taken  at  the  time  of  the  proceedings  complained  of  (Loomis 
v.  Bowers,  22  How.  Pr.  364).  Appearing  and  participating  in 
proceedings  over  which  a  court  or  officer  has  not  jurisdiction, 
does  not  prevent  a  party  from  assailing  them  for  want  of  it 
(Grocers'  National  Bank  v.  Clark,  31  How.  Pr.  123). 

Alex.  H.  fieavey,  for  respondent. 

BT  THE  COUET — DALY,  F.  J. — Issue  was  joined,  neither 


NEW  YOEK— DEOEMBEE,  1869.  107 

Mooney  v.  The  Hudson  Eiver  Kailroad  Company. 

party  demanding  a  jury,  and  the  cause  was  adjourned  for  trial. 
Upon  the  adjourned  day  both  parties  appeared,  and  when  the 
cause  was  called,  answered  that  they  were  ready,  whereupon 
the  judge,  of  his  own  motion,  decided  that  the  cause  should  be 
tried  by  a  jury,  and,  for  that  purpose,  adjourned  the  cause  to  a 
further  day,  the  defendant  excepting  upon  the  ground  that 
neither  party  had  asked  for  a  jury  upon  the  joining  of  issue  and 
before  the  adjournment.  Upon  the  day  fixed  by  the  justice, 
both  parties  appeared,  and  the  cause  was  tried  by  a  jury,  who 
found  a  verdict  for  the  plaintiff. 

There  is  no  authority  for  the  trial  of  a  cause  in  the  Marine 
Court  by  a  jury  unless  a  jury  is  demanded  by  one  of  the  parties 
after  issue  is  joined  and  before  the  cause  is  adjourned  (Laws  of 
New  York,  1812,  p.  1,77,  §  1).  No  jury  having  been  demanded 
by  either  party,  it  was  the  duty  of  the  justice,  when  the  parties 
appeared  upon  the  adjourned  day,  to  proceed  and  try  the  cause 
himself,  under  the  provisions  of  the  122d  section  of  the  Act  of 
1813  (2  Eev.  Laws  of  1813,  p.  388),  which  declares  that  upon 
the  return  of  the  summons,  or  upon  the  appearance  of  the  de- 
fendant, or  at  such  other  time  as  the  court  shall  deem  meet  and 
convenient,  not  exceeding  six  days  thereafter,  the  court  shall 
proceed  to  hear  the  proofs  and  allegations  of  the  parties,  and 
shall,  within  four  days  thereafter,  give  them  judgment  thereon 
in  such  manner  as  shall  appear  to  the  court  to  be  agreeable  to 
law  and  equity.  When  this  section  was  enacted,  two  justices 
were  required  to  hold  the  court,  but  by  the  Act  of  1818  (Laws 
of  New  York,  1818,  p.  287,  §  1),  ajiy  one  of  the  justices  may 
hold  the  court,  and  hear,  try,  and  determine  all  causes.  The 
Marine  Court  is  declared,  by  the  statute  creating  it,  a  court  of 
record  ;  but  that  is  only  for  the  purpose  of  exercising  the  pow- 
ers which  have  been  expressly  conferred  upon  it,  and  that  it  is 
not,  and  was  not  intended  to  be,  a  court  of  record  in  the  strict 
legal  sense  of  the  term,  like  courts  exercising  a  general  common 
law  jurisdiction,  is  apparent  from  the  statutory  provisions, 
which  at  the  creation  of  the  court,  and  from  time  to  time,  have 
been  enacted  respecting  it  (Huff  v.  Knapp,  5  N.  Y.  69 ;  Ford 
v.  Babcock,  1  Denio,  158 ;  Wheaton  v.  Fellows,  23  Wend.  377). 
In  other  words,  it  is -a  court  of  limited  and  special  jurisdiction, 
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deriving  its  powers  solely  from  the  statutes  that  have  been 
passed  relating  to  it,  and  these  statutes  having  declared  that 
any  one  of  the  justices  may  hear,  try,  and  determine  cause?, 
and  having  made  provision  for  a  trial  by  a  jury  only  where 
either  of  the  parties  demand  one,  within  a  prescribed  time,  a 
trial  by  jury  in  that  court  can  take  place  only  in  the  way  which 

the  statute  has  provided. 

It  was  no  waiver  of  the  objection  that  the  defendants  after- 
wards appeared  and  tried  the  cause  before  the  jury  (Avery  v. 
Slack,  17  Wend.  87;  Belden  v.  H.  Y.  &  Harlem  R.  R. 
Co.,  15  How.  18  ;  Robinson  v.  West,  11  Barb.  310).  The  plaint- 
iff did  not  require  them  to  submit  the  decision  of  the  cause  to 
a  jury.  They  did  not  desire  it  themselves,  and  yet  the  justice, 
without  any  authority,  would  not  allow  the  cause  to  be  tried  in 
any  other  way.  He  would  not  recognize  the  right  which  the 
law  gave  them  to  try  the  cause  before  the  court  without  a  jury. 
They  objected,  the  objection  was  overruled,  and,  as  Justice 
Cowen  said,  in  the  case  first  above  cited,  resistance  to  the  ex- 
tent of  a  man's  power  would  be  a  new  kind  of  waiver.  It  has 
been  held  that  a  voluntary  appearance  will  confer  jurisdiction 
where  the  party,  at  the  time  when  he  should  have  made  it,  was 
ignorant  of  the  defect  (PinTdey  v.  Winchell^  7  Cow.  366 ;  Wright 
v.  Jeffrey,  5  id.  15 ;  Smith  v.  Dipeer,  2  Code  R.  70).  But 
here  the  objection  was  distinctly  made  at  the  proper  time, 
and,  because  the  party  afterwards  went  to  trial,  he  should  not 
be  deprived  of  the  right,  the  jury  having  found  against  him,  of 
reversing  the  error  of  the  justice  in  compelling  him  to  try  his 
cause  in  a  mode  which  neither  he  nor  the  plaintiff  wished. 
The  judgment  should  be  reversed. 

Judgment  reversed. 
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Where  a  statute  enacts,  for  the  purpose  of  securing  a  more  effectual  compliance 
with  its  requirements  in  respect  to  the  licensing  of  certain  occupations,  that  no 
one  shall  engage  in  or  carry  on  any  such  occupation,  until  he  shall  have  ob- 
tained a  license  as  provided  by  the  statute,  it  is  an  express  prohibition  without 
more  particular  words  : 

Held,  therefore,  that  a  lawyer,  who  has  not  obtained  a  license,  as  required  by  the 
Internal  Revenue  act  of  the  United  States  Congress,  cannot  recover  for  profes- 
sional services  rendered  since  the  passage  of  the  act,  and  a  contract  made  by 
him  to  render  such  services  is  absolutely  void. 

APPEAL  by  the  defendant  from  a  judgment  entered  on  the 
report  of  a  referee. 

The  action  was  brought  to  recover  for  certain  legal  services 
rendered  by  the  plaintiff  under  an  agreement  with  the  de- 
fendant. 

The  complainant  alleged  in  substance  that  the  plaintiff  was 
an  attorney  and  counsellor,  and  as  such  rendered  certain  legal 
services  for  defendant  at  the  latter's  request,  between  the  1st  of 
February  and  the  1st  of  October,  1863  ;  that  in  August,  1864, 
it  was  agreed  between  plaintiff  and  defendant,  that  in  consid- 
eration of  the  services  so  rendered  by  plaintiff  to  defendant, 
and  in  consideration  of  certain  services  to  be  rendered  by 
plaintiff  for  and  towards  the  formation  of  a  certain  corporation  ? 
he,  defendant,  would  assign  to  the  plaintiff  one-twentieth  of  all 
shares  to  which  defendant  should  become  entitled  in  the 
corporation  ;  that  plaintiff  rendered  said  services  ;  that,  defend- 
ant became  entitled  to  312  shares  in  the  corporation,  and  that 
although  the  plaintiff  had  demanded  one-twentieth  of  said 
shares,  defendant  had  failed  to  deliver  them,  &c. 

The  answer  denied  "  each  and  every  material  allegation," 
and  sets  up  several  counter-claims  (none  of  which  were  at- 
tempted to  be  proved  upon  the  trial),  and  alleged  "on  informa- 
tion and  belief,  that  the  plaintiff  was  not,  during  the  several 
times  in  the  complaint  mentioned,  duly  licensed  to  practice  as 
an  attorney  pursuant  to  the  Act  of  Congress  of  the  United 
States  in  that  case  made  and  provided." 
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The  action  was  referred  to  Joseph  J.  Marrin,  Esq.,  as  sole 
referee.  On  the  trial  of  the  action,  the  defendant  sought  to 
introduce  testimony  to  show  that  the  plaintiff  had  not  been 
duly  licensed  as  an  attorney  under  the  Act  of  Congress.  This 
evidence  was  ruled  out,  and  the  referee  gave  judgment  for  the 
plaintiff  for  an  amount  equal  to  the  cash  value  of  the  shares 
alleged  to  be  due  him  in  the  complaint. 

From  the  judgment  entered  on  this  decision  the  defendant 
appealed  to  the  general  term. 

John  Townshend,  for  appellant. 

I.  The  Act  of  Congress   of  30th  June,  1864,  section  79, 
provided  for  the  payment  of  an  annual  license  fee,  and  by  sub- 
division 43  of  that  section,  fixed  the  license  fee  for  lawyers  at  ten 
dollars,  and  then  provides :  Every  person  who  for  fee  or  reward 
shall  prosecute  or  defend  causes  in  any  court  of  record  or  other 
judicial  tribunal  of  the  United  States,  or  of  any  of  the  States, 
or  give  legal  advice  in  relation  to  any  cause  or  matter  whatever, 
shall  be  deemed  to  be  a  lawyer  within  the  meaning  of  this  act ; 
and  section  71  provides  that  no  person  shall  be  engaged  in, 
prosecute,  or  carry  on  any  trade,  business  or  profession  therein 
mentioned  (which  includes  lawyers),  until  he  shall  have  ob- 
tained a  license  therefor ;  and  section  73  makes  the  carrying  on 
any  such  trade  without  a  license  a  penal  offence. 

II.  Every  contract  made  for  or  about  any  matter  or  thing 
which  is  prohibited  and  made  unlawful  by  any  statute,  is  a 
void  contract,  though  the  statute  itself  does  not  mention  that  it 
shall  be   so,  but  only  inflicts  a  penalty  upon  the  offender, 
because  a  penalty  implies  a  prohibition,  though  there  is  no 
prohibitory  word  in  the  statute  {Bartlett  v.  Viner,  Carthew, 
252 ;  Drury  v.  Defontaine,  1  Taunt.  136 ;  Hallett  v.  Novion,  14 
Johns.  273 ;   Cope  v.  Rowland,  2  Mees.  &  W.  149 ;  Best  v. 
Bander,  29  How.  Pr.  489;   Griffith  v.  Wells,  3  Denio,  226. 
See  Barton,  v.  Port  Jackson  Plank  Road  Co.,  17  Barb.  397 ; 
Seneca   Co.  Bank  v.  Lamb,  26  id.  595  ;   Bell  v.   Quinn,  2 
Bandf.  146). 

III.  The  practicing  without  a  license  being  prohibited,  it  is 
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immaterial  whether  the  license  was  for  mere  purposes  of  revenue 
or  otherwise  (Smith  v.  Mawhood,  14  Mees.  &  W.  464). 

IV.  Where  there  are  two  considerations  to  a  contract,  if 
either  is  unlawful,  the  contract  is  void,  so  that  supposing  the 
services  rendered  by  the  plaintiff  in  1863,  were  a  consideration 
for  the  defendant's  promise,  which  they  were  not,  the  services 
rendered  after  August,  1864,  being  illegal,  the  whole  contract 
was  void  (Barton  v.  Port  Jackson  Plank  Road  Co.,  17  Barb. 
397;  1  Parson's  on  Contracts,  380). 

M.  L.  Townsend,  for  respondent. 

I.  It  was  necessary  for  the  plaintiff,  in  order  to  maintain 
this  action,  that  he  should  have  had  a  license  as  a  lawyer  at  the 
time  of  rendering  the  services.  (1.)  The  act  of  1862,  sec.  64, 
sub.  31,  defines  a  lawyer  as  follows :  "  Every  person  whose 
business  it  is,  for  fee  or  reward,  to  prosecute  or  defend  causes 
in  any  Court  of  Record  or  other  judicial  tribunal  of  the  United 
States,  or  of  any  of  the  States,  or  give  advice  in  relation  to 
causes  or  matters  pending  therein,  shall  be  deemed  a  lawyer." 

The  amendment  of  June  30th,  1864,  added  the  following 
words  to  the  definition  :  u  Or  whose  business  it  is  to  give  legal 
advice  in/relation  to  any  cause  or  matter  whatever." 

(2.)  All  the  plaintiff's  services,  except  those  in  relation  to 
the  formation  of  a  Derrick  Company,  were  rendered  in  the 
spring  and  summer  of  1863,  and  none  of  them  related  to  the 
prosecution  or  defence  of  any  cause  in  any  court,  nor  to  the 
giving  of  advice  in  relation  to  any  cause  or  matter  pending 
therein,  but  consisted  of  interviews  by  plaintiff  with  the  navy 
agent,  and  Jackson  Brothers,  iron  founders,  and  correspond- 
ence in  respect  to  recovering  defendant's  share  of  $5,000  from 
the  government  for  building  'a  derrick  at  the  Navy  Yard, 
Brooklyn ;  counseling  the  defendant  respecting  his  contract 
with  Jackson,  and  notifying  the  Jacksons  that  the  derrick 
would  be  completed  at  their  expense,  and  advising  concern- 
ing the  revocation  of  Jackson's  power  of  attorney,  and  notifying 
Jackson  and  the  navy  agent  of  the  revocation  and  giving  ad- 
vice to  defendant  respecting  an  agreement  between  him  and 
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Mr.  Howard,  and  seeing  Holden  several  times  in  relation  to 
furnishing  iron  for  the  derrick.  •  , 

II.  All  the  other  services  of  the  plaintiff  for  which  this 
action  was  brought,  were  rendered  in  August,  1864,  and  con- 
sisted in  organizing  a  company  known  as  the  "  Bishop  Derrick 
and  Elevator  Company,"'  and  were  rendered  under  and  in  pur- 
suance of  an.  agreement  with  the  defendant,  by  which  the  de- 
fendant agreed  to  pay  the  plaintiff  for  the  services  already  ren- 
dered in  1863,  and  the  services  to  be  rendered  in  organizing 
said  company,  five  per  cent,  of  the  shares  of  stock  in  said  com- 
pany which  the  defendant  should  become  entitled  to. 

The  services  rendered  by  the  plaintiff  did  not  constitute 
"  legal  advice"  within  the  meaning  of  the  act  of  June  30th, 
1864;  much  less  did  they  constitute  "prosecuting  or  defending 
causes  in  a  court  of  record,  or  giving  advice  in  relation  to 
cause  pending  therein,"  under  the  act  of  1862. 

BY  THE  COURT. — DALY,  F.  J. — Two  questions  arise  upon 
this  appeal.  The  first  is  wThether  a  lawyer  who  has  not  ob- 
tained a  license  as  required  by  the  revenue  act  of  the  United 
States  (12  U.  S.  Statute  at  Large,  p.  453,  §  57,  p.  459,.  §  64, 
s.  d.  31)  can  recover  for  professional  services  rendered  after  the 
passage  of  the  act. 

Where  a  statute  enacts  as  one  of  the  means  of  raising  a 
revenue,  that  those  engaged  in  a  particular  occupation  shall 
take  out  a  license  and  pay  a  certain  sum  of  it,  or  be  subject  to 
the  payment  of  a  greater  sum,  by  way  of  penalty,  for  neglecting 
to  do  so,  the  only  consequence  that  follows  the  neglect  or  omis- 
sion is  the  liability  to  the  penalty  (Johnson  v.  Hudson,  11 
East,  180  ;  Foster  v.  Taylor,  5  B.  &  Aid.  898 ;  Witherall  v. 
Jones,  3  id.  221 ;  Brown  v.  Duncan,  10  B.  &  Cress.  93  ;  Cope 
v.  Rowland,  2  Mees.  &  Welsb.  158  ;  Smith  v.  Mawhood,  14  id. 
452),  for  there  the  penalty  is  imposed  only  for  the  purpose  of 
securing  the  payment  of  the  amount  required  for  the  taking  out 
of  the  license  (Griffith  v.  Wells,  3  Denio,  227).  But  where  the 
object  of  requiring  that  a  license  shall  be  obtained  is  to  limit 
the  pursuit  of  certain  callings  to  those  who  are  declared  duly 
qualified  by  the  granting  to  them  of  a  license,  then  the  penalty 
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implies  a  prohibition  against  engaging  in  that  pursuit  unless 
a  license  is  procured  (Bartlett  v.  Viner,  Carthew,  p.  252  ;  Skin, 
p.  322  ;  De  Begnis  v.  Armistead,  10  Bing.  107 ;  Forster  v. 
Taylor,  5  B.  &  Adol.  887) ;  or  where,  for  the  purpose  of  secur- 
ing a  more  effectual  compliance  with  the  requirements  of  a 
revenue  law,  it  is  enacted  that  no  one  shall  engage  in  or  carry 
on  a  particular  occupation,  until  he  shall  have  obtained  a  li- 
cense as  provided  for  in  the  act,  it  is  an  express  prohibition, 
and  in  the  language  of  Chief  Justice  Holt,  in  Bartlett  v.  Viner 
(supra),  "  every  contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful  by  statute,  is  a 
void  contract,  though  the  statute  does  not  mention  that  it  shall 
be  so,  but  only  inflicts  a  penalty  on  the  offender,  because  a 
penalty  implies  a  prohibition,  though  there  are  no  pro- 
hibitory words  in  the  statute."  (See  to  the  same  effect,  Mitchell 
v.  Smith,  4  Dallas,  p.  269;  1  Binn.  110;  Griffith  v.  Wells, 
3  Demo,  226 ;  Smith  v.  Mawhood,  14  Mees.  &  Welsb.  463  ; 
Best  v.  Bander,  29  How.  489.)  The  revenue  act  of  1862  pro- 
vides that  those  engaged  in  certain  trades  or  occupation  shall 
obtain  a  license  under  the  act.  Lawyers  are  among  the  per- 
sons or  classes  embraced.  They  are  required  to  pay  the  sum  of 
ten  dollars  for  a  license,  and  there  is  a  general  provision  that  no 
person  shall  engage  in,  prosecute,  or  carry  on  any  of  the  trades 
or  occupations  enumerated  in  the  act,  until  he  shall  have  ob- 
tained a  license  therefor  in  the  manner  provided. 

The  act  of  1862  declares  who  shall  be  deemed  a  lawyer 
within  the  meaning  of  the  statute  in  these  words  :  "  Every  per- 
son whose  business  it  is  for  fee  or  reward  to  prosecute  or  defend 
causes  in  any  court  of  record,  or  other  judicial  tribunal  of  the 
United  States,  or  of  any  of  the  States,  or  give  advice  in  rela- 
tion to  causes  or  matter  pending  therein." 

After  the  passing  of  this  act,  the  plaintiff  rendered  profes- 
sional services  for  the  defendant,  which  were  not  of  the  charac- 
ter above  stated.  They  were  not  rendered  in  the  prosecution 
or  defence  of  any  cause  in  a  court  of  record,  nor  did  they  con- 
sist in  the  giving  of  advice  in  relation  to  any  cause  pending  in 
a  court.  There  was,  consequently,  nothing  in  the  act  of  1862 
to  prevent  the  plaintiff  from  recovering  for  these  services.  But 
VOL.  III.— 8 
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after  these  services  were  rendered,  the  revenue  law  was 
amended  by  the  act  of  the  30th  of  March,  1864  (Laws  of  the  U. 
S.  for  1863  and  1864,  p.  267"),  by  substituting  for  the  previous 
provision  in  relation  to  the  giving  of  advice  the  following  and 
more  enlarged  clause :  "  or  give  legal  advice  in  relation  to  any 
cause  or  matter  whatever"  And  after  the  passage  of  this 
amendatory  act,  the  plaintiff,  in  August,  1864,  made  an  agree- 
ment with  the  defendant  to  organize  a  mechanical  corporation, 
under  the  general  act  of  the  State,  which  consisted  in  drawing  all 
the  papers  and  rendering  all  the  legal  advice  requisite,  or,  as  the 
plaintiff  calls  it,  counsel,  and  doing  other  acts  necessary  for  the 
formation  of  the  company,  for  which,  and  the  prior  services  be- 
fore referred, to,  the  defendant  agreed  to  give  the  plaintiff  the 
one-twentieth  part  of  the  shares  which  the  defendant  was  to 
have  in  the  company. 

The  defendant  offered  evidence  to  show  that  the  plaintiff 
had  not  obtained  a  license  as  required  by  the  revenue  law. 
The  referee  ruled  it  out  as  immaterial,  but  has  found,  as  matter 
of  fact,  that  the  plaintiff  had  not,  up  to  the  commencement  of 
the  action,  obtained  any  license  required  by  the  act  of  Congress, 
and  this  being  conceded,  the  remaining  question  is,  whether 
this  contract,  or  any  part  of  it,  can  be  enforced. 

In  my  judgment  the  whole  contract  is  absolutely  void.  It 
was  not  in  the  plaintiff's  power,  without  a  license,  after  the 
passage  of  the  amendatory  act  of  1864,  to  carry  on  the  business 
of  giving  legal  advice  in  relation  to  any  matter  whatever,  and 
that  this  was  a  contract  made  in  the  prosecution  of  such  a 
business,  and,  therefore,  void,  is  obvious  from  the  plaintiff's 
own  statement,  that  he  rendered  under  it  all  the  counsel  neces- 
sary for  the  formation  of  the  company,  and  from  the  averment 
in  his  complaint  that  he  was  to  draw  all  papers  and  writings, 
and  give  all  counsel  and  advice  requisite  and  necessary  for  the 
formation  of  a  corporation  under  the  laws  of  this  State, 
coupled  as  it  is  with  the  previous  averment  that  he  was  an 
attorney  and  counsellor  at  law,  duly  admitted  to  practice  in  all 
the  courts  of  this  State. 

A  part  of  the  consideration  of  this  contract  was  the  legal 
service  which  the  plaintiff  had  rendered  previous  to  the  passage 
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of  the  amendatory  act  of  1864.  As  I  have  remarked  before, 
there  was  nothing  in  the  act  of  Congress  to  preclude  him  from 
performing  services  of  this  description  at  the  time  when  they 
were  rendered,  or  which  would  prevent  him  from  recovering  in 
an  action  at  law  what  they  are  usually  worth.  But  a  recovery 
for  them  cannot  be  sustained  either  upon  the  complaint  or  upon 
the  evidence  in  this  action.  The  complaint  is  upon  a  special 
contract.  It  is  to  recover  damages  for  the  breach  of  such  a 
contract  in  the  refusal  of  the  defendant  to  transfer  and  deliver 
to  the  plaintiff  the  twentieth  part  of  the  shares  to  which  the 
defendant  was  entitled  in  the  corporation,  and  the  only  measure 
of  damages  in  such  a  case  is  the  value  of  the  shares  which  the 
defendant  was  to  transfer,  at  the  time  when  they  were  to  be 
delivered.  It  is  impossible  to  separate  from  it  the  services 
which  were  rendered  prior  to  1864,  as  there  is  no  averment  and 
no  proof  in  the  case  of  the  specific  value  of  these  services.  If 
there  was  anything  in  the  evidence  showing  the  value  of  these 
services,  it  would  be  in  our  power,  treating  the  special  contract 
as  void,  to  conform  the  pleadings  to  the  proof,  and  sustain  the 
judgment,  upon  an  implied  contract  for  the  amount  which 
these  services  were  reasonably  worth,  which  we  would  certainly 
do  in  furtherance  of  justice.  But  as  the  case  comes  before  us, 
both  upon  the  pleadings'  and  the  proof,  it  is  a  judgment  for  a 
breach  of  a  special  contract,  which,  as  an  entirety,  cannot  be 
enforced,  and  the  past  consideration  which  entered  into  and 
formed  a  part  of  it,  cannot  be  severed  from  it  and  treated  as  an 
implied  contract  in  the  absence  of  any  proof  as  to  the  amount 
or  value  of  the  consideration.  The  report  will  have  to  be  set 
aside  and  the  judgment  reversed ;  but  as  to  the  plaintiff,  should 
he  now  bring  an  action  to  recover  for  the  services  prior  to 
1864,  might  be  met  by  the  plea  of  the  statute  of  limitations ; 
we  think  it  but  just  to  reverse  the  judgment,  and  set  aside  the 
report  without  prejudice  to  the  plaintiff's  right  to  move  to 
amend  his  complaint,  and  give  evidence  of  an  implied  contract 
instead  of  resorting  to  another  action. 

Judgment  reversed  and  report  set  aside,  but  without  preju- 
dice to  the  plaintiff  to  move  to  amend  the  complaint. 
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.  McMAHON  AND  OTHEKS  V.  GEOKGE  RAUHR  AND  OTHERS. 


The  individual  members  of  a  voluntary  unincorporated  association  have  no  power, 
except  in  their  collective  capacity,  to  dispose  of  its  property  or  effects,  or  of  any 
supposed  proportionate  part  or  interest  therein. 

One  of  the  members  of  an  unincorporated  society  or  club  made  a  contract  with  it 
to  build  a  pleasure  boat,  and  the  club  advanced  to  him,  on  account  of  the  contract 
price,  the  sum  of  $500.  The  contracting  member,  having  failed  to  perform  his 
contract,  twenty  members  of  the  club  executed  to  four  other  members,  the  plaint- 
iffs, an  assignment  of  their  interest  in  the  contract.  The  assignees  sued  the  con- 
tracting member  in  the  Marine  Court,  to  recover  the  $500  advanced,  making 
parties  defendant  (under  Code,  §§  118  and  119)  the  remaining  members  who 
had  refused  to  execute  the  assignment,  or  to  unite  as  plaintiffs  in  the  action: 
Held,  that  the  action  could  not  be  maintained.  Although  a  court  of  equity  might 
afford  relief  in  such  a  case,  there  being  no  remedy  at  law,  the  Marine  Court, 
which  has  no  equitable  powers,  could  not  render  a  jndgment  in  favor  of  the 
plaintiffs. 

APPEAL,  by  the  defendant  Rauhr,  from  a  judgment  of  the 
general  term  of  the  Marine  Court.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 

David  McAdam,  for  appellant. 

D.  &  T.  McMahon,  for  respondents. 

BY  THE  COURT  —  DALY,  F.  J.  —  But  one  point  is  taken  upon 
this  appeal,  and  that  4s  decisive  against  the  plaintiffs'  right  to 
the  judgment.  The  plaintiffs  and  the  defendants,  with  others, 
who  are  named  but  not  joined  as  parties,  are  members  of  a 
voluntary  unincorporated  association,  known  by  the  designation 
of  the  Mutual  Pleasure  Club,  organized  for  the  recreation  of 
its  members  in  boating  and  yachting.  The  action  was  brought 
to  recover  $500  advanced  by  the  club  to  the  defendant  Rauhr, 
one  of  its  members,  upon  a  contract  which  he  made  to  build  a 
boat  for  the  club,  which  boat  upon  trial  proved  defective  ;, 
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whereupon  Rauhr  agreed  to  build  another  boat  for  them  in 
two  weeks'  time,  and  to  give  them  security  for  the  $500,  which 
agreement  he  wholly  failed  to  perform. 

Twenty  members  of  the  club  executed  to  the  plaintiffs,  four 
members  of  the  club,  an  assignment  in  writing  of  all  their 
interest  in  the  contract  which  Rauhr  had  broken,  and  the 
plaintiffs  brought  this  action  to  recover  back  the  $500,  making 
the  other  members,  who  had  refused  to  join  in  the  assignment 
or  to  unite  as  plaintiffs,  parties  defendant  with  Rauhr,  under 
sections  118  and  119  of  the  Code,  which  are  applicable  to  the 
Marine  Court. 

"  It  is,"  says  Chitty,  (1  Chitty  on  Pleading,  45,  6th  Am.  ed.) 
"  an  answer  to  an  action  that  a  party  is  legally  interested  in 
each  side  of  the  question  " — a  proposition  fully  sustained  by 
the  authorities  (Holmes  v.  Higgins,  1  Barn.  &  Cres.  74 ;  Moffal 
v.  Van  Mulligen,  2  Chitty  R.  539  ;  Bosanquet  v.  Wray,  6  Taunt. 
597 ;  Trustees  of  the  Methodist  Episcopal  Church  v.  Stewart,  27 
Barb.  553 ;  Gary  v.  Williams;  1  Duer,  667).  This  is  the  rule 
in  actions  at  law ;  and  the  rule  in  equity  is,  that  persons  having 
adverse  or  conflicting  interests  in  the  subject-matter  of  the  liti- 
gation, cannot  be  joined  as  plaintiffs,  (Grant  v.  Van Schoonhoven, 
9  Paige,  255 ;  Dames  v.  Quarterman,  5  Lond.  Jurist,  93 ;  Hunter 
on  Suits  in  Equity,  pp.  14,  15,  16). 

This  rule  is  ordinarily  applied  in  the  case  of  partners,  neither 
of  whom  can  maintain  an  action  at  law  against  the  other,  be- 
cause each  has  a  joint  interest  in  the  property  and  effects  of 
the  firm,  and  their  respective  rights  can  be  adjusted  and  settled 
only  by  a  suit  in  equity.  But  I  doubt  if  there  is  any  reason 
for  applying  this  rule  to  a  voluntary  society  or  club,  the  prop- 
erty of  which  is  a  mere  incident  to,  and  not  the  main  purpose 
of  the  association ;  the  members  having  no  severable  proprie- 
tary interest  in  it,  or  a  right  to  any  proportionate  part  of  it, 
if  they  resign,  forfeit  their  membership  or  are  expelled.  They 
have  merely  the  enjoyment  and  use  of  it  while  members,  and, 
if  they  are  then  members,  a  right  to  a  proportionate  share  of  its 
assets  when  it  is  dissolved  ( White  v.  Brownell,  2  Daly,  329  ; 
s.  c.  4  Abb.  Pr.  Rep.  N.  S.  190, 191 ;  in  re  The  St.  James'  Club, 
13  Eng.  Law  &  Eq.  Rep.  592  ;  Caldicott  v.  Griffiths,  8  Excq. 
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R.  898).  "  Although,"  says  Duer,  J.,  in  Hdbicht  v.  Pemberton, 
4  Sandf.  658),  "  the  society  is  not  incorporated,  its  members 
are  not  necessarily  either  partners  or  joint  owners.  They  may 
have  only  an  equitable,  and  that  only  an  eventual  or  contin- 
gent, interest  in  the  property  or  funds  of  the  society,"  and 
he  held,  in  that  case,  that  no  one  or  more  of  the  members 
short  of  the  whole,  could  maintain  an  action  respecting  the 
funds  or  property  of  the  organization,  unless  the  right  to  do 
so  was  expressly  given  by  the  conditions  of  the  agreement 
under  which  the  members  were  united  into  a  body.  In  the 
present  case,  the  judgment  assumes  that  that  right  is  given  by 
twenty  to  four  of  the  members,  the  remaining  members  being, 
as  they  may  be  in  the  Marine  Court,  made  parties  defendants. 
All  the  parties  having  any  interest  to  be  affected  by  the 
judgment,  are,  it  is  true,  before  the  court ;  but  the  judgment 
given  is  a  judgment  against  Rauhr  for  $500,  in  favor  of  the 
four  plaintiffs,  to  whom  the  twenty  have  assigned  all  their 
interest,  and  such  a  judgment  cannot  be  sustained.  If  the  suit 
had  been  brought  for  the  benefit  of  the  organization,  against 
Rauhr,  and  all  who  had  refused  to  unite  as  plaintiffs  had  been 
made  defendants,  it  could  be  maintained  in  a  court  having 
equitable  jurisdiction  ;•  for  a  court  of  equity  could  so  frame  its 
decree  as  to  provide  that  the  $500  should  be  paid  by  Rauhr  to 
the  treasurer  of  the  club,  it  appearing  by  its  by-laws,  which 
were  given  in  evidence,  that  it  has  a  treasurer  charged  by  the 
by-laws  with  the  duty  of  keeping  a  correct  account  of  all 
moneys  received  and  expended,  and  who  is  not  to  dispose  of 
any  money  belonging  to  the  club,  except  when  ordered  by  the 
president's  countersigning  the  bill.  But  upon  the  judgment 
now  rendered,  the  $500  goes  absolutely  to  four  members,  to 
whom  the  twenty  could  not  assign  it,  and  who  have  only 
their  proportionate  interest  in  it ;  and  even  this  they  could 
not  do,  for  the  club  is  not  dissolved,  or  it  has  not  been  shown 
that  it  is ;  nor  would  the  effect  of  such  a  judgment  be  to  dis- 
solve it.  While  it  continues,  the  individual  members,  except 
in  their  collective  capacity,  have  no  power  to  dispose  of  ita 
property  or  effects,  or  of  any  supposed  proportional  part  or 
interest  in  either.  While  the  club  continues  in  the  exercise  of 
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the  objects  and  purposes  for  which  it  was  organized,  the 
treasurer  is  the  custodian  of  all  moneys  received  and  expended, 
and  he  cannot  dispose  of  the  money,  except  upon  the  authority 
of  the  principal  officer  or  president;  nor  can  the  members, 
except  when  they  are  organized  collectively,  in  the  manner  and 
form  provided  for  by  their  rules  or  by-laws. 

It  is  suggested  that  no  action  could  be  maintained  in  any 
tribunal  by  the  rest  of  the  members  against  Kauhr  to  recover 
from  him  this  $500,  for  the  reason  that  he  has  exactly  the  same 
equal  interest  as  the  rest  in  the  claim,  and  that  if  he  were  com- 
pelled to  pay  the  $500,  he  would  have  to  bring  an  action 
against  all  the  rest  to  recover  his  proportionate  part  of  it.  The 
answer  is,  as  before  stated,  that  neither  he  nor  any  other  mem- 
ber is  entitled  to  any  proportionate  part  of  the  funds  or  prop- 
erty of  the  body,  the  whole  of  which  belongs  to  the  organiza- 
tion while  it  continues  to  exist ;  and  when  it  ceases,  by  volun- 
tary dissolution  or  otherwise,  those  who  are  then  members 
take,  and  not  until  then,  their  proportionate  share  of  its  assets, 
if  there  be  any.  If  the  action  had  been  brought  as  it  should 
have  been  in  a  court  having  equitable  jurisdiction,  there  would 
have  been  no  difficulty,  in  my  judgment,  in  maintaining  it  • 
equitable  actions  being  adapted  to  meet  those  cases  where 
there  should  be  a  remedy,  and  where  none  can  be  obtained  by 
an  action  at  law,  but  no  action  could  be  maintained  in  the 
Marine  Court,  as  that  court  has  not  the  equitable  powers  essen- 
tial to  enable  it  to  give  relief. 

The  judgment  should  be  reversed. 

Judgment  reversed. 
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SIMON  GUITEMAN  AND  ANOTHER  v.  GEORGE  DAVIS. 

The  laws  of  the  United  States  not  determining  the  value  of  a  pound  sterling  for  com- 
mercial purposes,  resort  must  be  had  to  the  custom  of  merchants :  Held,  therefore, 
on  a  recovery  in  an  action  on  a  draft  for  fifty  pounds  sterling,  drawn  in  London, 
and  accepted  by  the  defendant  at  New  York,  that  the  plaintiff  was  entitled  to  the 
price  of  exchange  between  New  York  and  London.  The  real  par,  and  not  the 
nominal  par  of  exchange,  is  the  measure  of  damages  in  such  a  case. 

APPEAL  by  the  defendant  from  a  judgment  at  a  Special 
Term  of  this  court  in  an  action  tried  by  DALY,  F.  J.,  without 
a  jury. 

The  action  was  brought  upon  a  draft  drawn  and  dated  in 
London,  England,  upon  the  defendant,  for  fifty  pounds  sterling, 
and  was  directed  to  the  defendant  at  the  city  of  New  York, 
and  accepted  by  him.  The  judge  found  the  value  of  the 
pound  sterling  to  be  $4.44,  and  the  rate  of  exchange  between 
New  York  and  London  to  b^  $1.45,  making  'the  actual  value 
of  the  pound  sterling  in  U.  S.  currency  $6.44,  and  on  that 
basis  gave  judgment  for  the  plaintiffs,  from  which  judgment 
the  defendant  appealed  to  the  General  Term. 

Torrance,  Spaulding  &  Richardson,  for  appellant. 
Griswold •<&  Dickinson,  for  respondents. 

BY  THE  COURT. — BRADY,  J. — The  act  of  Congress  passed 
February  21st,  1857  (11  Stat.  163),  by  section  3,  declared  that  all 
former  acts  authorizing  the  currency  of  foreign  gold  or  silver 
coins,  and  declaring  the  same  to  be  a  legal  tender  in  payment 
for  debts,  were  repealed,  but  that  it  should  be  the  duty  of  the 
director  of  the  mint  to  cause  assays  to  be  made,  from  time 
to  time,  of  such  foreign  coin  as  might  be  known  to  our 
commerce,  to  determine  their  average  weight,  fineness,  and 
value,  and  to  embrace  in  his  annual  report  a  statement  of  the 
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results  thereof.  The  effect  of  this  statute  was  to  leave  the  value 
of  foreign  coins  to  the  arbitrament  of  trade,  save  in  the  pay- 
ment of  duties,  and  in  all  computations  at  the  custom-house. 
The  act  of  2d  March,  1799  (11  Stat.  673),  which  declared  the 
value  of  a  pound  sterling  to  be  $4.44,  was  held  to  be  for 
revenue  purposes  only  {Philips  v.  Ins.  Co.  of  Philadelphia, 
Hall's  Journal  Jurisprudence,  250—257) ;  the  act  of  1842  (5 
Stat.  496),  repealing  act  of  1799,  as  to  value  of  pound  sterling, 
fixed  the  value  at  $4.84,  in  respect  to  payments  by  or  to  the 
treasury ;  and  the  acts  of  1834, 4  Stat.  700,  March  3d,  1843  (5 
Stat.  607),  fixed  the  value  of  foreign  coins  by  reference  to  the 
fineness  of  the  gold  and  the  weight.  The  effect  of  the  statute 
of  1857  is  not  only  to  render  foreign  coins  no  longer  a  legal 
tender,  but,  as  between  the  importer  and  the  government,  to 
base  the  value  of  them  upon  the  annual  report  of  the  director 
of  the  mint.  The  laws  of  the  United  States  not  determining 
the  value  of  a  pound  sterling  for  commercial  purposes,  how  is 
its  value  in  currency  to  be  determined  ?  The  answer  seems  to 
be  very  plain,  and  it  is  that  resort  must  be  had  to  the  custom 
of  merchants.  It  was  proved  in  this  case  that  the  value  of  a 
pound  sterling,  for  the  purpose  of  trade,  and  the  calculation  of 
exchange,  was  $4.44 ;  but  that  such  value  was  fictitious,  and  was 
not  the  actual  value  ;  that  it  was  called  par,  but  not  the  par  of 
exchange  ;  that  the  rate  of  exchange  was  to  be  added,  and  that 
the  rate  being  $1.45,  founded  upon  the  value  of  gold,  the 
actual  value  would  be  $6.44,  as  found  by  the  judge.  This  rule 
is  just  because  it  gives  to  the  creditor  the  amount  in  currency 
which  he  would  have  to  pay  to  remit  the  amount  of  the  bill, 
and  because  it  sustains  the  doctrine  that  the  real  par,  and  not 
the  nominal  par,  of  exchange  should  be  the  measure  of  damages, 
or  the  amount  of  debt  due  according  to  the  promise  and  intent 
of  the  drawer.  (Story  on  Conflict  of  Laws,  309,  310 ;  Lee  v. 
Wilcocks,  5  Serg.  &  Eawle,  48 ;  Smith  v.  Shaw,  2  Wash.  C.  C. 
Eep.  167,  168 ;  Grant  v.  Healy,  2  Chand.  Law  E.  113  ;  s.  c. 
3  Sumner,  523).  The  cases  of  Martin  v.  Franklin  (4  Johns. 
124),  and  Scqfield  v.  Day  (20  Johns.  102),  may  be  regarded 
as  in  conflict  with  the  conclusions  herein  expressed.  These 
cases  were  considered  and  disapproved  in  the  case  of  Grant 
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v.  Healey  (suprti),  and  the  comments  upon  them  are  such  as  to 
lessen  their  importance  as  authorities  bearing  upon  the  question 
discussed  in  this  case.  The  case  of  Scofield  v.  Day  was  on 
a  promissory  note  made  in  Montreal,  to  the  plaintiffs,  who  re- 
sided in  England,  and  payable  to  them  or  their  order,  with  in- 
terest until  paid,  in  England.  In  a  per  curiam  opinion,  ex- 
ceedingly brief,  it  was  said  that  the  plaintiffs  were  not  entitled 
to  any  allowance  on  account  of  the  difference  of  exchange  with 
England.  No  reasons  are  assigned,  and  it  is  to  be  remarked 
that  there  was  no  proof  of  any  usage  or  custom  in  the  case. 
In  Martin  v.  Franklin,  it  appeared  that  the  defendants  were 
indebted  on  a  balance  due,  and  that  a  general  practice  pre- 
vailed among  merchants  when  debts  contracted  and  due  in 
Great  Britain  were  paid  in  New  York,  to  pay  according  to  the 
current  rate  of  exchange,  whether  above  or  below  par.  The 
court,  in  a  short  per  curiam,  opinion,  held  the  debt  to  be  pay- 
able according  to  the  par,  and  not  to  the  rate  of  current  ex- 
change. The  practice  which  was  admitted  to  prevail  was  not 
apparently  considered.  No  reference  was  made  to  it,  and  it  is 
to  be  observed  that  the  opinion  does  not  exhibit  such  considera- 
tion of  the  question  as  it  deserved.  Neither  of  these  cases  are 
exactly  in  point,  and  in  the  present  condition  of  our  commer- 
cial relations,  considered  with  reference  to  our  depreciated  cur- 
rency, the  rule  established  by  them,  if  to  be  applied,  should 
not  be  extended  to  any  case  not  precisely  the  same.  The 
changes  made  in  relation  to  foreign  coins,  and  the  value  of 
sterling,  by  various  acts  of  Congress,  the  repeal  of  the  law 
making  foreign  coins  a  legal  tender  by  act  of  Congress  in  1857, 
and  the  changes  of  values  in  foreign  coin  and  currency,  result- 
ing from  the  late  war  in  this  country,  make  it  just  to  confine 
the  rule  of  those  cases  as  suggested. 
The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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JOHN  B.  MAKACELLA  v.  LAWRENCE  ODELL. 

The  defendant  had  employed  the  plaintiff,  a  real  estate  broker,  to  effect  a  sale  of 
his  house,  and  had  also  employed  another  broker  to  the  same  end.  The  latter 
broker  posted  a  bill  on  the  premises,  and  a  purchaser  being  attracted  thereby, 
called  at  the  house,  and  was  informed  by  the  tenant  that  the  plaintiff  was  rent 
collector.  The  purchaser  then  called  on  the  plaintiff,  who  informed  him  of  the 
rent  and  price,  and  sent  a  clerk  with  him  to  show  the  house.  The  next  day, 
the  purchaser,  following  the  direction  on  the  bill,  went  to  the  other  broker 
therein  named,  by  whom  he  was  introduced  to  the  owner,  and  with  whom  the 
negotiations  took  place,  which  resulted  in  a  sale.  Held,  that  the  latter  broker, 
and  not  the  plaintiff,  had  earned  a  commission  for  effecting  the  sale. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Sixth 
District  Court. 

The  action  was  brought  by  the  plaintiff  to  recover  commis- 
sions alleged  to  have  been  earned  by  the  plaintiff  in  procuring 
the  sale  of  certain  premises  owned  by  the  defendant.  The 
facts  sufficiently  appear  in  the  opinion  of  the  court. 

Malcolm  Campbell,  for  appellant. 
E.  E.  Anderson,  for  respondent. 

BY  THE  COURT. — BARRETT,  J. — That  the  defendant  em- 
ployed the  plaintiff  to  sell  his  house  is  undisputed,  and  the 
only  question  is,  who  was  the  procuring  cause  of  the  sale.  It 
seems  that  another  broker,  named  Peyton,  was  also  employed. 
The  plaintiff's  bill  had  been  upon  the  house,  but  was  taken 
down,  and  Peyton's  put  up  instead.  McKenna,  the  purchaser, 
was  first  attracted  by  this  bill  of  Peyton's,  but  learning  from 
the  tenant  that  the  plaintiff  was  the  rent  collector,  he  went  to 
the  latter's  office  "  to  inquire,"  as  he  says,  "  about  the  rent." 

mi  i 

Ihere,  however,  he  was  informed  of  the  price,  and  the  plaintiff 
sent  a  clerk  with  him  to  show  the  house.  This  was  the  plain- 
tiff's entire  agency  in  the  matter.  The  next  day,  McKenna 
called  upon  Peyton,  and  a  negotiation  ensued  in  the  latter's 
office,  which  resulted  in  a  bargain,  and  subsequently  consum- 
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mated  sale.  McKenna  said  nothing  about  his  previous  inter- 
view with  the  plaintiff,  and  the  latter  was  not  heard  of  in  the 
matter. 

Upon  these  undisputed  facts,  it  is  clear  that  Peyton,  and 
not  the  plaintiff,  was  the  person  entitled  to  the  commission. 
McKenna,  knowing  from  the  bill  that  Peyton  had  the  sale  of 
the  house,  called  upon  the  plaintiff  merely  to  ascertain  some- 
thing upon'  the  subject  of  the  rent.  The  information  then 
given  was  purely  incidental,  and,  except  as  to  price,  was  not 
new  to  McKenna.  Even  the  fact  that  the  plaintiff  had  the 
house  in  his  hands  for  sale  does  not  appear  to  have  been  men- 
tioned. McKenna,  very  naturally,  therefore,  followed  the  di- 
rection upon  the  bill,  and  inquired  of  Peyton,  by  whom  he  was 
brought  in  contact  with  the  owner,  and  with  whom  and  in 
whose  office  the  negotiation  took  place.  The  idea  that  the 
information  given  by  the  plaintiff,  in  the  manner  and  under  the 
circumstances  described,  was  the  procuring  cause  of  the  sale,  is 
too  far-fetched.  There  is  really  no  natural  or  just  connection 
between  the  two.  A  dozen  brokers  may  be  employed,  and  may 
do  as  much,  yet  if  the  purchaser,  directed  by  a  bill  upon  the  house, 
call  upon  a  particular  broker,  and  enter  into  a  negotiation  with 
him,  which  results  in  a  contract,  I  apprehend  that  such  broker, 
and  he  alone,  is  entitled  to  a  commission. 

The  judgment  should  be  reversed. 

Judgment  reversed. 
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HENRY  H.  J.  GUNTHER  v.  Louis  A.  COLIN. 

By  a  bill  of  lading  of  one  hundred  casks  of  wine  to  be  shipped  from  Bordeaux  to 
New  York,  it  was  stipulated  to  deliver  the  same  all  full  and  in  good  condition, 
the  perils  and  risks  of  the  sea  excepted.  By  reason  of  rough  weather  and 
heavy  seas  encountered  on  the  voyage,  eleven  of  the  casks  were  found,  on  ar- 
rival, to  have  leaked,  and  to  be  of  little  or  no  value.  Held,  that  no  negligence 
being  shown,  the  freight  was  earned. 

Since  the  passage  by  Congress  of  the  Act  of  1857(11  Stat.  at  Large,  163)  by 
which  all  former  statutes  declaring  foreign  coins  to  be  legal  tender  for  debt 
were  repealed,  there  is  no  legal  par  value  of  foreign  coin  for  commercial  pur- 
poses, except  as  established  by  the  usage  of  merchants  or  the  actual  market 
value  of  the  coin. 

A  bill  of  lading  made  in  France,  declared  the  freight  to  be  "  thirty  francs  in  gold," 
«fec.,  payable  on  delivery  of  goods  in  New  York.  Held,  that  the  carrier,  in  an 
action  for  the  freight,  was  entitled  either  to  the  coin  or  to  its  equivalent  in 
United  States  currency. 

APPEAL  by  the  defendant  from  a  judgment  of  the  general 
term  of  the  Marine  Court  affirming  a  judgment  entered  on  the 
verdict  of  a  jury  at  trial  term. 

The  action  was  brought  to  recover  freight  on  100  casks  of 
wine,  which  the  plaintiif  agreed  to  carry  from  Bordeaux  to  New 
York.  The  bill  of  lading  admitted  the  receipt  of  the  casks  of 
wine  all  full  and  in  good  condition,  and  stipulated  to  deliver 
them  in  the  same  form,  the  perils  and  risks  of  the  sea  excepted, 
on  being  paid  the  freight,  thirty  francs  in  gold,  with  ten  per 
cent,  per  ton  primage  over  and  above  average,  according  to  the 
uses  and  customs  of  the  sea.  On  the  arrival  pf  the  vessel  at 
New  York,  it  appearefl  that  eleven  of  the  casks  were  of  little  or 
no  value,  owing  to  the  rough  weather  and  heavy  sea  expe- 
rienced. It  also  appeared  that  825  francs,  the  freight  sued  for, 
was  equivalent  to  the  sum  of  $375.37  in  United  States  cur- 
rency. 

The  justice  charged  the  jury  "  that  if  the  jury  believed  from 
the  evidence  that  the  leakage  of  the  wine  was  caused  by  bad 
stowage  of  the  cargo  or  by  the  neglect  or  misconduct  of  the 
plaintiff,  that  then  he  could  not  recover  freight  on  the  empty 
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casks,  and  that  the  defendant  was  entitled  to  recover  and  set 
off  the  value  of  the  wine,  which  in  their  opinion  was  proved  to 
have  been  lost.  But  if  the  jury  believed  that  there  was  no 
misconduct  or  negligence  on  the  part  of  the  plaintiff,  and  if 
they  believed  that  the  stowage  of  the  casks  was  good  and 
proper,  the  plaintiff  should  recover  his  freight,  which  was 
shown  to  amount  to  825  francs,  which  was  shown  to  be  equal 
to  $375.37  in  United  States  currency." 

The  jury  found  a  verdict  for  the  plaintiff  for  $375.37,  and 
from  the  judgment  of  affirmance  of  the  judgment  entered 
thereon  the  defendant  appealed  to  this  court. 

William  D.  White,  for  appellant. 
Nathan  Solomon,  for  respondent. 

BY  THE  COURT. — BRADY,  J. — The  plaintiff  carried  the  freight 
and  delivered  it  in  pursuance  of  his  contract.  He  conducted 
himself  with  fidelity  and  vigilance  during  the  voyage,  and  was 
not  guilty  of'negligence  in  any  respect.  His  engagement  was 
performed,  and  he  was  entitled  to  the  compensation  agreed 
upon,  notwithstanding  there  was  a  deficiency'  in  the  freight 
(Griswold  v.  N.  T.  Ins.  Co.,  3  Johns.  319). 

The  contract  of  carriage  was  made  on  or  about  the  30th  of 
June,  1864,  and  by  it  the  plaintiff  was  to  deliver  the  goods,  the 
perils  and  risks  of  the  sea  being  excepted,  on  being  paid  his 
freight,  thirty  francs  in  gold,  per  ton,  with  ten  per  cent,  primage 
over  and  above  average,  according  to  the  uses  and  customs  of 
the  sea.  The  defendant  insisted  upon  this  branch  of  the  case,  and 
it  is  the  only  one  remaining  to  be  considered,  that  as  the  freight 
was  payable  in  francs,  and  the  Act  of  Congress  fixed  the  real 
value  of  gold  francs  in  the  current  money  of  the  United  States, 
the  plaintiff  was  only  entitled  to  such  value  in  legal  tenders. 
This  proposition  cannot  be  maintained.  Whatever  may  have 
been  the  legislative  provisions  in  reference  to  foreign  coins  for 
purposes  of  commerce,  and  to  which  it  is  not  necessary  to  refer 
particularly,  the  Act  of  1857  (11  Stat.  163),  repealed  all  former 
acts  declaring  them  a  legal  tender  in  payment  of  debt,  the  effect 
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of  which  is  to  continue  the  acts  in  reference  to  their  value  then 
existing  only  for  the  guidance  of  the  officers  of  the  United 
States  connected  with  the  custom-houses.*  There  was,  there- 
fore, from  the  time  of  the  passage  of  the  Act  of  1857,  no  legal 
par  value  of  a  franc  for  commercial  purposes,  except  as  estab- 
lished by  the  usage  of  merchants  thereto  relating,  or  the  actual 
market  value  of  the  coin.  The  franc  was  shown  to  be  worth 
45f  cents  of  our  currency,  and  the  plaintiff  recovered  on  that 
basis.  This  case  is  relieved  of  embarrassment  by  the  words  of 
the  contract  of  carriage.  The  plaintiff  was  to  deliver,  on  the 
payment  of  30  francs,  in  gold,  and  could  have  declined  to  sur- 
render the  freight  until  paid  for  in  the  manner  provided  by  the 
contract,  which  was  in  francs  in  gold.  The  mode  of  payment 
was  not  unreasonable  or  impossible.  Having  delivered '  the 
freight,  he  is  entitled  to  a  sum  in  the  currency  of  this  country 
which  shall  approximate  nearer  to  the  amount  which  he  would 
be  obliged  to  pay  for  the  francs  calculated  by  the  real  par 
(Story  on  Con.  309-310;  Smith  v.  Shaw,  2  Wash.  C.  C.  Rep. 
167 ;  Grant  v.  Healey,  3  Sumner's  Rep.  523 ;  Lee  v.  Wilcocks, 
5  Serg.  &  Rawle,  48).  In  other  words,  being  entitled  to  a 
number  of  francs,  the  defendant  should  either  give  him  the 
coin  or  its  equivalent  in  currency.  This  rule  is  just  in  all  cases 
of  contracts  made  abroad  and  payable  here  in  the  currency  or 
coin  of  the  foreign  country,  and  more  particularly  in  a  case  like 
this,  when,  at  the  time  the  contract  was  made,  the  currency  of 
this  country  was  depreciated,  and  the  .parties  may  be  presumed 
to  have  contracted  with  reference  to  that  circumstance.  This 
distinction  is  suggested  in  Rode8  v.  Bronson  (34  N.  Y.  649),  in 
which  the  Court  of  Appeals  held  that  a  mortgage  executed  in 
1851,  to  be  paid  in  1857,  in  gold  or  silver  coin,  lawful  money 
of  the  United  States,  might  be  paid  in  legal  tender  notes  under 
the  Act  of  February  25,  1862  (12.Stat.  315).  Smith,  J.,  said, 
p.  656 :  "  The  case  of  an  agreement  made  since  the  Act  of 
1862,  for  the  payment  of  a  specified  sum  in  coin  in  considera- 
tion of  a  loan  in  coin,  or  upon  any  other  equivalent  considera- 
tion, and  in  view  of  the  difference  in  market  value  existing  at 

• 
*  See  Guiteman  v.  Davis,  ante,  p.  120. 
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the  time  between  coin  and  Treasury  notes  having  the  same  legal 
value,  may  differ  materially  from  the  present  case."  His  sug- 
gestion is  based  upon  the  supposition  of  a  contract  m'ade  in  this 
State,  or  country,  and,  if  it  have  any  value,  must  with  greater 
force  apply  to  contracts  of  a  similar  character  made  abroad. 
The  cases  of  Martin  v.  Franklin  (4  Johns.  124),  and  Scofield 
v.  Day  (20  Johns.  102),  do  not  conflict  with  the  conclusion  ex- 
pressed herein,  the  contract  between  the  parties  hereto  being 
kept  in  view.  It  must  be  said  of  these  decisions  that  they  were 
delivered  when  foreign  coins  were  legal  tenders,  and,  if  they 
are  to  be  followed,  should  not  be  extended,  but  confined  to 
cases  precisely  like  them.  The  great  changes  produced  by  legis- 
lation since  they  were  rendered,  and  those  resulting  from  the 
late  war,  in  values  of  our  currency  and  those  of  foreign  coin 
and  currency,  render  this  restriction  a  duty.  They  are  not 
justly  adapted  to  the  condition  of  existing  affairs.  The  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 


GEORGE  H.  MONKOE  v.  CHAKLES  PECK. 

The  plaintiff  purchased,  and  agreed  to  bold  for  thirty  days,  certain  stock,  on  an 
agreement  with  the  defendant  that  the  latter  should  bear  any  loss  on  the  trans- 
action, the  profits,  if  any,  to  be  divided  equally  between  them.  The  stock 
having  declined  in  price,  the  plaintiff,  after  the  expiration  of  the  thirty  days, 
brought  action,  alleging  a  loss  by  reason  of  the  decline.  Held,  that  no  loss 
could  be  said  to  have  been  incurred  by  the  plaintiff  until  the  actual  sale  of  the 
stock  by  him.  And  not  having  sold  the  stock,  he  could  not  recover,  as  his  loss 
on  the  transaction,  tht  difference  between  the  price  of  the  stock  and  its  selling 
price  on  the  expiration  of  the  thirty  days. 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the  city 
of  New  York,  entered  on  a  verdict  directed  by  the  court. 

The  complaint  alleged,  "  that  on  or  about  the  31st  day  of 
May,  1866,  the  plaintiff  and  the  defendant  entered  into  an 
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agreement  that  the  plaintiff  should  buy  and  pay  for  one  hun- 
dred shares  of  stock,  '  commonly  called  Old  Southern,'  and 
hold  the  same  for  thirty  days.  The  defendant  agreed,  in  con- 
sideration thereof,  to  allow  the  plaintiff  one-half  of  the  net 
profits,  if  any,  and  to  bear  all  the  loss,  if  any." 

The  complaint  averred,  "  that  the  plaintiff  had  performed 
the  said  agreement  on  his  part,  and  that  the  loss  amounted  to 
$346  at  the  termination  of  the  contract,"  for  which  sum  judg- 
ment was  demanded.  It  appeared  on  the  trial  that  the  stock 
had  not  been  sold  at  the  end  of  thirty  days,  nor  till  some  time 
afterwards ;  but  evidence  of  the  price  it  then  brought  was  ruled 
out  by  the  court. 

It  also  appeared  that  the  plaintiff,  in  July,  1866,  had  ren- 
dered a  bill  for  the  loss,  as  being  the  difference  between  the 
purchase  price  on  May  30th,  and  the  market  value  thirty  days 
afterwards,  which  the  defendant  said  he  would  settle. 

After  the  close  of  the  testimony,  the  justice  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  amount  claimed. 
From  the  judgment  thereupon  entered,  as  affirmed  by  the 
general  term  of  the  Marine  Court,  the  defendant  appealed  to 
this  court. 

Cephas  Brainerd,  for  appellant. 
D.  3L  Porter,  for  respondent. 

DALY,  F.  J. — The  agreement,  as  proved  by  the  two  wit- 
nesses which  the  plaintiff  called,  and  by  the  defendant,  was, 
that  if  the  plaintiff  would  purchase  the  stock  and  hold  it  for 
thirty  days,  the  defendant,  in  the  language  of  the  plaintiff's 
witness  Gregory,  would  pay  all  loss,  and  divide  the  profits. 
The  plaintiff  adds,  "  he  was  to  insure  me  against  loss  or 
decline;"  but  that  by  the  word  decline  he  meant  loss,  appears 
from  the  previous  part  of  his  testimony,  in  which  he  says, 
"  he,"  the- defendant,  "  would  insure  me  against  loss,  to  pay  the 
difference  in  the  decline ;"  as  well  as  from  the  two  witnesses 
whom  the  plaintiff  called,  and  who  heard  what  was  said. 
How,  no  loss  was,  or  could  be,  sustained  by  the  plaintiff,  until 
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the  stock  was  actually  sold,  which  was  long  after  the  thirty 
days;  and  what  that  loss  was  is  not  disclosed,  as  the  judge,  for 
what  reason  does  not  appear,  would  not  allow  the  defendant  to 
show  what  the  stock  was  finally  sold  for.  The  plaintiif  has 
recovered  upon  the  hypothesis  that  his  loss  was  the  market 
value  of  the  stock  at  the  expiration  of  the  thirty  days,  though 
he  did  not  sell  it  at  that  time,  nor  until  a  long  time  afterwards ; 
and  that,  by  not  selling  it  then,  but  holding  it,  he  was  to  be 
regarded  as  holding  it  after  the  thirty  days  at  his  own  future 
risk.  This  view  of  the  rights  of  the  parties  cannot,  in  my 
judgment,  be  sustained.  He  had  the  right  to  sell  it  when  the 
thirty  days  were  up,  and  close  the  transaction  ;  but  he  did  not 
do  so.  It  is  to  be  assumed  that  he  deferred  the  sale  of  it  in 
the  expectation  that  it  would  rise  beyond  what  was  paid  for  it; 
for  if  sold  at  the  end  of  thirty  days,  he  would  be  indemnified 
against  loss,  but  gain  nothing  by  the  transaction.  By  the  con- 
struction given  to  the  contract  by  the  defendant,  the  plaintiff 
would  have  everything  to  gain  and  nothing  to  lose,  unless  the 
stock  went  below  the  market  price  of  it  at  the  expiration  of  the 
thirty  days.  If  the  defendant's  liability  was  fixed  by  the 
market  value  of  it  at  the  time,  and  it  should  afterwards  sell  for 
anything  beyond  that,  the  plaintiff  would  gain  the  whole  of  it. 
He  could  incur  no  risk,  except  by  its  further  depreciation ;  and 
that  risk  he  might  be  very  willing  to  run,  in  the  expectation 
that  it  would  rise,  with  the  advantage  of  having  the  exclusive 
benefit  of  that  rise.  The  more  just  construction  therefore  is, 
in  my  judgment,  to  hold  that  the  transaction  was  not  closed 
until  the  stock  was  sold  ;  that  no  loss  was  incurred  until  it  was 
actually  sold  ;  that  if  it  was,  at  the  time  of  sale,  sold  for  less 
than  it  could  have  been  sold  for  at  the  end  of  the  thirty  days, 
the  defendant  was  not  answerable  for  that  excess,  as  it  would 
have  arisen  from  the  plaintiff's  neglect  to  bring  the  transaction 
to  a  close  at  the  end  of  the  thirty  days  ;  and  if  it  sold  for  more 
than  had  been  paid  for  it,  then  there  was  no  loss,  but  a  profit, 
which,  by  the  terms  of  the  contract,  was  to  be  equally  divided. 
If  the  plaintiff  desired  to  bring  the  transaction  to  a  close  at  the 
end  of  the  thirty  days,  he  should  have  sold  the  stock  at  once, 
or  else  notified  the  defendant  that  he  desired,  for  his,  the 
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plaintiff's  benefit,  to  hold  it  longer,  in  expectation  of  a  rise  ; 
and  if  the  defendant  assented,  he  would  be  regarded  as  taking 
the  risk  of  its  rising  or  falling  thereafter,  until  he  notified  the 
plaintiff  to  sell.  The  plaintiff  did  not  do  this.  Without  con- 
sulting the  defendant,  he  kept  the  transaction  open  ;  and  if,  as 
the  testimony  would  lead  me  to  infer,  the  stock  had  risen  when 
it  was  actually  sold,  so  as  to  involve  an  actual  loss  only  of  $150, 
instead  of  $346,  the  amount  for  which  judgment  was  given  ; 
the  $150  was  the  amount  for  which  the  defendant  was  answer- 
able, as  the  ultimate  result  of  the  mercantile  adventure,  and  I 
therefore  think  that  the  judgment  should  be  reversed. 

Judgment  reversed. 


JOHN  KENNY  v.  LEWIS  PLACER  AND  OTHERS. 

The  complaint  averred  "the  unlawful,  forcible,  and  violent  taking  away"  of  the 
plaintiffs  sewing  machine,  for  which  damages  were  demanded.  The  defendant 
interposed  a  general  denial,  and  on  the  trial  of  the  action,  evidence  of  an 
unlawful  entry  without  license  by  the  defendant,  was  admitted :  Held, 
error. 

.A  sale  and  delivery  of  goods  upon  a  written  agreement  that  the  purchaser  shall 
not  take  title  until  the  payment  by  him  of  the  purchase  price,  passes  no  title 
until  the  condition  is  performed,  and  the  seller,  if  not  guilty  of  laches,  may 
reclaim  the  goods  even  from  a  third  party  who  has  bought  them  from  the  pur- 
chaser in  good  faith  and  without  notice.  A  party  may  resort  to  every  possible 
means,  short  of  a  breach  of  the  peace,  for  the  recaption  of  his  property. 

APPEAL  by  the  defendants  from  a  judgment  of  the  general 
term  of  the  Marine  Court,  affirming  a  judgment  of  that  court 
entered  on  a  verdict. 

The  complaint  in  the  action  alleged,  "  that  on  the  18th  of 
December,  1867,  at  No.  155  Eld  ridge  street,  in  the  city  of  New 
York,  the  defendants  unlawfully,  forcibly,  and  violently,  took 
from  the  possession  of  the  plaintiff,  and  carried  away,  a  certain 
sewing  machine,  the  property  of  the  plaintiff,  and  familiarly 
known  as  a  Planer  and  Braunsdorf  machine,  of  the  value  of 
$85 ;  and  that  in  consequence  thereof  the  said  plaintiff  has 
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suffered  damages  to  the  amount  of  $250."  The  answer  was  a 
general  denial. 

It  appeared  on  the  trial  that  the  defendants,  who  were  the 
manufacturers  of  the  machine,  had  sold  it  to  one  Moore,  re- 
ceiving therefor  $30  in  cash,  Moore  agreeing  to  pay  the 
balance  or  $55  in  monthly  installments,  and  that  in  default  of 
the  payment  of  said  installments,  or  in  case  of  the  removal  of 
the  machine  from  Moore's  house,  the  defendants  could  take  it, 
they  retaining  the  ownership  until  the  whole  price  should  have 
been  paid  by  Moore.  Moore  sold  the  machine  to  the  plaintiff 
for  $39,  after  having  failed  to  pay  any  of  the  installments  due 
the  defendants  therefor,  and  after  demand  for  the  payment 
thereof  had  been  made,  the  defendants  followed  the  machine  to 
the  plaintiff's  house,  and  removed  it,  and  the  plaintiff  brought 
this  action  for  the  damage  alleged  to  have  accrued  by  such 
taking. 

The  case  was  tried  before  a  jury,  who  rendered  a  verdict 
for  $250,  and  from  the  judgment  entered  thereon,  as  affirmed 
by  the  general  term  of  the  Marine  Court,  the  defendants  appeal 
to  this  court. 

The  charge  of  the  court  below,  and  the  exceptions,  are  suffi- 
ciently set  forth  in  the  opinion  of  the  court. 

A.  C.  Morris,  for  appellant. 

John  JR.  Dos  Passes,  for  respondents. 

BY  THE  COURT. — BARRETT,  J. — The  precise  issues  involved 
in  this  action  seem  to  have  been  lost  sight  of  upon  the  trial, 
and  the  result  was  a  somewhat  confused  presentation  of  the  case 
to  the  jury.  The  complaint  simply  avers  the  unlawful,  forcible, 
and  violent  taking  and  carrying  away  of  a  sewing  machine,  to 
which  the  defendants  interposed  a  general  denial.  The  action, 
however,  was  tried,  and  the  damages  recovered,  in  part,  as  for 
an  unlawful  entry  upon  the  plaintiff's  premises,  the  rights  of 
the  parties  with  respect  to  the  sewing  machine  being  incident- 
ally considered  and  undoubtedly  forming  one  of  the  elements 
which  led  to  the  result.  This  was  of  itself  erroneous.  The 


NEW  YORK— DECEMBER,  1869.  133 

Kenny  v.  Planer. 

question  of  an  entry  upon  the  plaintiff's  premises  without 
license  was  not  within  the  issues,  and  should  have  been  ex- 
cluded from  the  consideration  of  the  jury.  "With  respect  to 
what  was  issuable,  that  is,  the  alleged  unlawful  taking  and 
carrying  away  of  the  machine,  the  defendants,  even  upon  the 
plaintiff's  own  showing,  were  in  the  right,  and  a  verdict  in 
their  favor  should  have  been  directed.  At  all  events,  if  the 
printed  record  before  us  be  an  accurate  transcript  of  the  pro- 
ceedings, as  we  are  bound  to  assume,  the  case  was  not  put  to 
the  jury  in  such  a  manner  as  to  afford  them  an  adequate  con- 
ception of  the  rights  of  the  parties,  and  some  of  the  specific 
exceptions  were,  I  think,  well  taken.  It  seems  to  have  been 
twice  assumed,  and  justly,  that  the  plaintiff  had  acquired  no 
title,  but  that  the  machine  continued  to  be  the  property  of  the 
defendants.  The  jury  were  in  fact  instructed,  in  estimating 
the  damages,  to  banish  from  their  minds  the  value  of  the  ma- 
chine, "  because,"  as  was  remarked,  "  the  machine  itself 
belonged  to  the  defendants ; "  and  again,  it  was  said,  "  you 
must  carefully  exclude  the  value  of  the  machine,  which  is 
under  the  law  the  property  of  the  defendants."  Yet  we  subse- 
quently find  a  refusal  to  charge  that  the  plaintiff  had  acquired 
no  title  to  the  machine  in  question,  and  previously  the  follow- 
ing language  was  used  :  "  If  the  jury  should  find  from  the  evi- 
dence that  before  Moore  parted  with  the  machine  to  Kenny, 
the  defendants  had  neglected  to  make  demands  upon  Moore, 
or  that  the  time  had  passed  by,  and  they  consented,  after  the 
•default  had  been  made,  that  Moore  should  hold  possession,  then 
as  against  a  bond  fide  purchaser  of  the  machine  from  Moore 
after  that  date,  these  defendants  have  no  redress."  This  was 
not  only  in  my  judgment  erroneous  as  a  distinct  proposition,  as 
will  be  presently  considered,  but  it  was  entirely  inconsistent 
with  those  other  parts  of  the  charge  to  which  I  have  adverted. 
Besides,  these  inconsistencies  must  have  confused,  and  may 
have  misled  the  jury  with  respect  to  the  right  of  ownership, 
and  it  was  of  importance  that  that  matter  should  have  been 
clearly  understood  from  the  fact  that  the  assessment  of  dam- 
ages was  evidently  influenced  by  their  view  of  the  right  of  the 
case  upon  that  head.  As,  for  instance,  the  outrage  of  the  de- 
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fendants,  forcibly  taking  and  carrying  away  the  plaintiff's 
property,  would  naturally  call  forth  a  greater  indignation  and 
consequent  award  of  punishment  then  the  outrage  of  violently 
taking  arid  carrying  away  their  own.  Here  the  plaintiff  paid 
$39  for  the  machine,  and  the  award  of  damages  for  the  alleged 
trespass  was  $250.  Thus  the  plaintiff  was  the  gainer  b}^  the 
instruction  to  disregard  the  value ;  and  it  is  fair  to  assume  that 
if  the  jury  had  been  told  with  precision  that  the  defendants 
were  but  seeking  their  own,  the  damages  would  scarcely  have 
been  so  greatly  disproportioned  to  such  value.  The  specific 
objection  to  the  remarks  which  I  have  quoted,  was  two-fold. 
The  first  branch  of  the  proposition  treated  the  demand  as  an 
open  question  of  fact.  But  the  demand  was  proved  without  dis- 
pute, as,  indeed,  was  stated  in  the  following  sentence ;  yet  the- 
witnesses'  credibility,  and  as  a  sequence,  the  fact  testified  to  was 
left  to  be  determined  by  the  jury.  The  witness  was  neither  con- 
tradicted nor  impeached,  and  the  jury  could  not  capriciously 
disregard  such  testimony.  If  instructed  upon  the  point  at  all, 
it  should,  therefore,  have  been  that  the  fact  of  a  demand  wa& 
established.  The  other  branch  of  the  proposition  treats  the 
indulgence  extended  to  Moore  as  in  the  nature  of  a  waiver  of  a 
condition.  But  the  case  was  very  different  from  that  of  an 
ordinary  conditional  sale,  where  the  vendor's  retention  of  hi& 
title  is  inferred  from  circumstances.  Here  there  was  a  distinct 
contract  in  writing  and  under  seal,  wherein  it  is  covenanted 
that  neither  the  defendants  part  with  nor  does  Moore  acquire 
any  title  to  the  machine  until  the  price  is  fully  paid,  thus  in 
effect  providing  for  the  very  contingency  of  such  indulgence. 
The  next  exception  was  also  well  taken.  It  was  to  so  much  of 
the  charge  as  held  that  if  the  defendants  or  their  agents  took 
their  property  without  the  assent  of  the  plaintiff  or  his  wife, 
they  were  guilty  of  a  trespass.  The  language  is  "  their  "  prop- 
erty ;  that  is,  the  defendants'  own.  This  then  goes  to  the  extent 
of  holding  that  a  party  has  no  right  to  take  his  property  from 
the  possession  of  one  who  unlawfully  retains  it,  without  the 
latter's  consent.  The  rule,  I  take  it,  permits  a  party  to  resort 
to  every  possible  means  for  the  recaption  of  his  property  short 
of  a  breach  of  the  peace  (Hyatt  v.  Wood,  4  Johns.  157 ;  Spen- 
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cer  v.  McGowen,  13  Wend.  256).  A  reversal  follows.  Even 
were  we  to  overlook  the  nature  of  the  action  as  pleaded,  and 
treat  the  case  from  the  standpoint  of  the  evidence  admitted 
without  objection,  upon  the  subject  of  the  alleged  unlawful 
entry,  still  the  judgment  could  not  be  upheld.  For  the  verdict 
was  based  not  only  upon  the  facts  thus  adduced,  but  upon 
those  relating  to  the  ownership  of  the  machine  and  the  trespass 
claimed  to  have  been  committed  in  its  removal,  npon  which 
latter  head  the  charge  was  erroneous.  The  rights  of  the  par- 
ties, in  case  of  a  new  trial,  may  be  briefly  pointed  out.  The 
defendants,  under  their  contract,  retained  the  title  to  the 
machine,  and  had  a  perfect  right  to  retake  it  peaceably,  that  is, 
without  breaking  the  peace.  Mere  rudeness,  boisterous  lan- 
guage, or  cunning,  which  is  all  that  is  charged  here,  while 
properly  matter  in  aggravation  of  damages,  where  the  party  in 
possession  is  the  true  owner,  would  not  of  themselves  amount 
to  a  trespass,  when  used  by  the  rightful  owner,  seeking  his 
own.  But  the  defendants  would  have  no  right  to  enter,  the 
plaintiff's  premises,  without  a  license,  even  to  remove  their 
own  property  (Blake  v.  Jerome,  14  Johns.  406 ;  Newkirk  v. 
Sailer,  9  Barb.  652).  The  latter  is  the  question,  and  really 
the  only  question  upon  the  facts  before  us,  to  be  submitted  to  a 
jury,  and  that  upon  a  proper  complaint  charging  such  unlaw- 
ful entry.  The  judgment  should  be  reversed. 

Judgment  reversed. 
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JAMES  DART  AND  OTHERS  v.  WALKER  AND  McKiNLEY. 

The  plaintiffs  and  the  defendants  purchased  jointly  certain  real  estate,  which  they 
subsequently  conveyed  to  a  petroleum  company,  receiving  in  payment  shares 
of  the  company's  stock,  which  were  distributed  among  the  parties  proportion- 
ately to  their  several  interests  in  the  land :  Held,  that  there  was  not  such  a 
mutuality  of  interest  between  the  parties,  as  to  make  applicable  the  rule  which 
precludes  one  partner  from  suing  another,  and  therefore,  that  the  plaintiffs 
could  maintain  an  action  against  the  defendants  to  recover  damages  for  fraud 
practiced  on  them  in  the  purchase  of  the  land. 

In  an  action  for  fraud  and  deceit,  consummated  by  the  cooperation  of  two  or  more, 
the  acts,  statements,  or  declarations  of  the  confederates,  or  of  any  one  of  them, 
are  admissible  in  evidence,  when  they  form  part  of  the  res  gestce, — that  is,  when 
they  were  made  or  done  during  the  pendency  of  the  criminal  enterprise,  and  in 
furtherance  of  its  object;  but  if  made  afterwards,  and  are  in  effect  simply  an 
account  of  a  past  transaction,  they  are  not  admissible :  Held,  however,  that  the 
admission  of  one  of  the  confederates,  though  made  after  the  consummation  of 
the  fraud,  is  admissible  as  against  himself,  and  is  sufficient  to  charge  him. 

APPEAL  by  the  defendants  from  a  judgment  entered  on  the 
report  of  a  referee. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Eldridge  c&  Johnson,  for  appellants. 
/Starr  &  Ruggles,  for  respondents. 

BY  THE  COURT. — DALY,  F.  J. — This  case  will  have  to  go 
back  to  the  referee.  It  is  claimed  on  the  part  of  the  appel- 
lants, that  the  only  evidence  of  what  the  property  actually  cost 
was  the  statement  which  Bobbins  made  to  one  of  the  plaintiffs, 
after  the  fraud  had  been  consummated,  and  when  his  relations 
to  the  defendants  as  agent  had  ceased,  and  what  occurred  at 
the  interview  between  Dart  and  Walker,  in  which  Dart  de- 
clared that  he  had  discovered  that  only  $36,000  had  been  paid 
for  the  property,  a  fact  which  W  alker  may  be  regarded  as 
virtually  admitting.  If  there  was  ony  other  evidence  of  this 
fact,  the  plaintiffs'  counsel  has  not  called  our  attention  to  it, 
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and  in  our  own  inspection  of  this  voluminous  case,  we  have 
been  unable  to  find  any. 

The  action  was  for  fraud  and  deceit,  consummated  by  the 
cooperation  of  the  defendants,  and  by  Robbing,  who  acted  in 
the  transaction  as  their  agent.  In  such  an  action,  the  admis- 
sion of  the  defendant  "Walker,  after  the  consummation  of  the 
fraud,  would  be  sufficient  to  charge  him  ;  but  not  the  defendant 
McKinney.  The  acts,  statements,  or  declaration  of  the  con- 
federates, or  of  any  one  of  them,  are  admissible,  when  they  form 
part  of  the  res  gestce ;  that  is,  when  they  were  made  or  done 
during  the  pendency  of  the  criminal  enterprise,  and  in  further- 
ance of  its  objects ;  but  if  made  afterwards,  and  are  in  effect 
simply  an  account  of  a  past  occurrence,  they  are  not  admis- 
sible (1  G-reenleaf  's  Evidence,  §  111).  Whether  Robbins  is  to 
be  regarded  as  the  defendants'  agent,  or  a  confederate,  or  both, 
declarations  could  not  be  given  in  evidence  made  by  him  some 
time  after  the  fraud  was  consummated,  and  after  his  agency  in 
the  matter  must  be  regarded  as  having  terminated. 

This  was  a  material  fact,  and  could  not  be  established  as 
against  McKinney  by  showing  the  admissions  or  statements  of 
Walker  or  Robbins  after  the  fraud  had  been  consummated, 
and  the  relations  of  the  latter  as  an  agent  were  at  an  end. 

We  regret  that  this  case  will  have  to  be  sent  back  for  this 
error,  as  otherwise  we  should  have  no  hesitation  in  affirming 
the  judgment.  The  facts  set  up  in  the  complaint  were  suffi- 
cient to  entitle  the  plaintiffs  to  recover ;  or  if  it  was  defective 
in  not  averring  that  Robbins  cooperated  with  the  defendant  in 
the  fraud,  we  could  amend  the  complaint,  in  furtherance  of 
justice,  by  conforming  the  pleading  to  the,  proof.  The  findings 
of  the  referee  upon  the  questions  of  fact,  the  testimony  being 
conflicting,  would  be  conclusive  and  sufficient  to  establish  the 
agency  of  Robbins,  or  his  cooperation  with  the  defendants  in  the 
fraud,  and  assuming  that  the  land  cost  but  $36,000,  the  case  is 
a  very  plain  and  palpable  .one  of  fraud  ;  in  which  the  plaintiffs 
would  be  entitled  to  recover  from  the  defendants  what  would 
be  sufficient  to  indemnify  them  for  the  injury  they  have  sus- 
tained. As  the  leases  and  deeds  were  transferred  to  the  corfi- 
panies,  there  was  nothing  for  the  plaintiffs  to  return  to  the 
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defendants  ;  and  if,  as  the  referee  has  found,  the  stock  of  these 
companies  has  no  market  value,  nor  the  conveyances,  no  petro- 
leum having  been  found  upon  the  land,  then  the  amount  which 
the  referee  has  found  would  be  no  more  than  sufficient  for  the 
plaintiffs'  indemnity. 

The  transaction  is  not  what  is  commonly  understood  as  a 
partnership.  It  was  a  joint  purchase  of  property,  made  for 
the  purpose  of  transferring  it  to  a  company  or  incorporation,  or- 
ganized for  the  production  and  sale  of  petroleum.  When  the  land 
was  conveyed  to  the  company,  the  joint  interest  of  the  plaintiffs 
and  the  defendants  in  it  was  at  an  end.  It  became  the  prop- 
erty of  the  incorporation,  and  the  relations  of  the  parties 
changed  into  that  of  stockholders,  in  which  there  was  no 
mutuality  of  interest,  each  having  his  own  shares  separately. 
The  rule,  therefore,  which  precludes  one  partner  from  bringing 
an  action  against  another  has  no  application  to  such  a  case, 
and  there  is  nothing  in  it  to  prevent  the  plaintiffs  from  bring- 
ing an  action  against  the  defendants  to  recover  damages  for  the 
fraud  that  has  been  practiced  upon  them. 

Nor  does  the  fact  that  the  property  was  transferred  to  the 
company  for  a  greater  sum  than  the  plaintiffs  had  paid  for  it 
prevent  the  plaintiffs  from  bringing  this  action.  They  were 
under  no  obligation  to  transfer  or  sell  it  to  the  company  for  the 
sum  which  they  had  paid  for  it ;  and  it  is  a  very  different  case 
from  a  party  prosecuting  for  the  violation  of  a  trade  mark, 
when  the  trade  mark  is  itself  a  fraud,  to  which  the  appellant 
has  called  our  attention. 

The  judgment  must  be  reversed  and  the  report  set  aside, 
unless  the  plaintiffs  elect  in  writing,  in  twenty  days,  to  take 
a  judgment  against  Walker  alone,  in  which  case  the  judgment 
is  affirmed  as  against  him. 

Judgment  accordingly. 
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COMPANY. 

A  capture,  by  public  enemies,  of  the  property  entrusted  to  a  common  carrier,  re- 
leases him  from  all  further  obligation  respecting  it,  for  that  act  puts  it  out  of 
his  power  to  do  what  he  engaged  to  do. 

But  where  it  appears,  in  an  action  for  loss  of  baggage,  that  the  enemy  limited  his 
capture  to  the  vessel,  and  expressly  permitted  the  passengers  to  take  with  them 
their  baggage,  and  the  captain  of  the  captured  ship  took  charge  of,  and  under- 
took to  transfer  the  passengers'  baggage  to  a  schooner  provided  by  the  enemy, 
to  bring  the  passengers  and  their  effects  to  port,  and  that  the  baggage  was  not 
brought  on  board  the  schooner,  but  was  lost :  Held,  that  it  was  no  capture  of 
the  baggage,  and  that  the  carrier's  liability  continued. 

Held  further,  that  the  fact  that  the  defendants  were  neither  the  owners  nor  the 
charterers  of  the  captured  vessel,  but  had  merely  placed  her  on  their  line  tem- 
porarily, charging  and  receiving  a  commission  as  agents  on  the  freight  and 
passage  money,  did  not  affect  the  question  of  their  liability  in  such  case. 

APPEAL  by  the  defendants  from  a  judgment  of  the  Marine 
Court  in  an  action  tried  without  a  jury. 

The  action  was  brought  to  recover  the  value  of  plaintiff's 
baggage,  on  board  the  "  Electric  Spark,"  at  the  time  of  her_ 
capture  by  the  Confederate  cruiser  "  Florida." 

The  plaintiff,  in  July,  1864,  engaged  passage  from  the  de- 
fendants from  New  York  to  New  Orleans  by  the  steamer 
"  Electric  Spark."  This  vessel  did  not  belong  to  the  defend- 
ants, but  was  placed  by  them  on  their  line  to  take  the  place  of 
one  of  their  own  vessels  temporarily  disabled,  they  charging  a 
commission  as  agents  for  her  on  the  freight  and  passage 
money. 

The  "  Electric  Spark,"  with  the  plaintiff  and  his  baggage  on 
board,  left  New  York  on  the  ninth  day  of  July  1864;  on  the 
tenth  or  eleventh  of  July  the  vessel  was  overhauled  and  cap- 
tured by  the  armed  steamer,  called  the  "  Florida,"  a  cruiser 
sailing  under  the  flag  and  claiming  to  be  commissioned  as  a 
ship  of  war  by  the  chiefs  of  the  rebellion  against  the  United 
States'  authority,  then  in  progress. 
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The  officer  in  command  of  the  "  Florida "  immediately 
upon  taking  possession  of  the  "  Electric  Spark,"  informed  the 
captain  of  the  latter  vessel  that  the  personal  effects  of  the  pas- 
sengers would  not  be  interfered  with,  but  might  be  taken  on 
board  of  a  schooner,  which  the  "  Florida  "  took  possession  of 
and  chartered  for  the  conveyance  of  the  passengers  and  baggage 
from  the  "  Electric  Spark." 

The  baggage  was  all  collected  on  the  deck  of  the  "  Electric 
Spark,"  near  the  gangway.  The  plaintiff  brought  up  his  own 
and  his  wife's  trunks,  and  pointing  them  out  to  the  captain, 
expressed  a  wish  to  take  them  with  him.  The  captain  said 
this  could  not  be  permitted,  as  the  passengers  must  go  first, 
and  the  baggage  afterwards,  and  that  he  (the  captain)  would 
be  responsible  for  it.  All  the  baggage,  except  that  of  the 
plaintiff  and  his  wife,  was  safely  transferred  to  the  schooner, 
and  subsequently  delivered  to  the  owners.  The  plaintiff's  was 
not.  There  was  no  evidence  to  show  that  the  officers  or  crew 
of  the  "  Florida"  interfered  to  prevent  the  safe  transfer  of  the 
baggage,  nor  was  its  loss  in  any  way  accounted  for  by  the  de- 
fendants. The  justice,  before  whom  the  action  was  tried,  gave 
judgment  for  the  plaintiff,  from  which  judgment,  as  affirmed 
by  the  general  term  of  the  Marine  Court,  the  defendants  ap- 
pealed to  this  court. 

Brown,  Hall  <&  Vanderpoel,  for  appellants. 

I.  The  voyage  of  the  "  Electric  Spark,"  and  the  contract  to 
carry  the  plaintiff,  terminated  with  the  capture.  By  capture 
all  contracts  and  all  liens  are  determined.  The  carrier  is,  by 
the  capture,  deprived  of  the  means  which,  in  the  contempla- 
tion of  both  parties,  were  to  enable  him  to  perform  his  contract. 
The  contract  is,  therefore,  extinguished  by  the  common  mis- 
fortune, and  it  has  therefore  been  adjudged  that  the  voyage 
terminates  with  the  capture  by  a  hostile  power,  and  the  contract 
is  dissolved.  The  Hiram,  3  C.  Eob.  Ad.  K.  180 ;  3  Kent. 
Com.  349  ;  Palmer  v.  Lorillard,  16  Johns.  348  ;  The  Friends, 
4  C.  Rob.  144 ;  Lemon  v.  Walter,  9  Mass.  404 ;  Arfridson  v. 
Ladd,  12  Mass.  173. 
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II.  It  is  well  settled  that  a  lawful  capture  transfers  the 
property  captured  to  the  captors,  as  between  the  belligerents, 
immediately  upon  the  capture.  Miller  v.  The  Resolution,  2 
Dallas,  1,2,  4 ;  McDonough  v.  Dannery,  3  Dallas,  188,  198 ; 
The  Adventure,  8  Cranch,  226.  And,  in  order  to  complete 
the  capture,  it  is  not  necessary  that  the  prize  should  be  carried 
within  the  territory  of  the  captors,  and  there  condemned. 
Moxon  v.  The  Fanny,  2  Pet.  Adm.  309.  The  appellants  were 
merely  agents,  having  no  interest  in  the  "  Electric  Spark." 
This  action,  if  it  could  be  maintained  against  any  party,  could 
only  lie  as  against  the  owners. 

Lewis  S.  Thomas  <&  Samuel  J.  Glassey,  for  respondents. 

The  burden  of  proof  is  upon  the  carrier,  who  must  show 
first,  that  the  particular  loss  complained  of  was  caused  by  the 
"  act  of  God  or  the  public  enemy  ; "  second,  that  he  was  entirely 
free  from  blame — i.  e.,  that  he  neither  contributed,  by  any  fault 
or  negligence,  to  the  occasion  of  the  loss  or  injury,  nor  failed 
to  make  all  possible  exertions  to  prevent  or  lessen  the  injury. 
McArthur  v.  Sears,  21  Wend.  190 ;  Bead  v.  Spaulding,  5  Bosw. 
395 ;  Michaels  v.  N.  T.  Central  E.  E.  Co.,  30  K  Y.  564.  That 
"  the  relation  of  the  seaman  to  the  ship  ceases  on  the  capture,  and 
their  duty  as  such  to  it  ceases,"  is  not  held  in  any  of  the  cases 
cited  by  defendants,  and  the  contrary  is  expressly  decided  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  the  Eleanor, 
2  Wheaton  E.  243.  To  constitute  a  valid  capture,  some  act 
should  be  done  indicative  of  an  intention  to  seize  and  retain  as 
prize.  The  Grotius,  9  Cranch.  368.  After  capture,  it  is  the 
duty  of  the  carrier  to  do  all  in  his  power  to  save  the  goods 
from  condemnation  in  a  Prize  Court  (Cheviot  v.  Brooks,  1  Johns. 
364). 

BY  THE  COURT.— DALY,  F.  J.— The  finding  of  the  justice  is 
conclusive  in  respecb  to  every  matter  of  fact  upon  which  the 
testimony  was  conflicting,  and,  applying  this  rule  in  every  part 
of  the  case  where  there  was  any  conflict,  we  must  assume 
that  he  found  the  following  to  be  facts :  The  order  given  by 
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the  commander  of  the  Confederate  privateer  the  "  Florida," 
was  that  the  propeller  the  "  Electric'  Spark  "  was  to  be  con- 
sidered as  the  prize  of  the  "  Florida  ;"  but  that  the  personal 
effects  of  the  passengers  would  be  respected,  and  might  be 
taken  with  them  upon  their  leaving  the  propeller,  for  all  the 
captors  wanted,  as  declared  by  the  lieutenant  of  the  privateer, 
was  the  vessel  and  her  cargo.  A  schooner  was  provided  by 
the  captors  for  the  transportation  of  the  passengers  and  their 
baggage  to  a  port  in  the  United  States,  and  their  transfer  to 
this  schooner  was  carried  on  with  the  captors'  consent,  ex- 
clusively under  the  direction  and  control  of  the  captain  of  the 
"  Electric  Spark."  He  told  his  passengers  that  he  wanted  all 
of  them  to  go*on  board  the  schooner  ;  that  he  would  take  care 
of  their  baggage  ;  .that  he  would  see  that  it  was  brought  on 
board  of  that  vessel,  and  the  passengers  did  as  he  directed  them 
to  do.  When  nearly  all  of  them  had  left  in  the  boats  for  the 
schooner,  the  captain  asked  the  plaintiff  why  he  did  not  go, 
and  the  plaintiff  said  he  would  rather  wait  and  go  with  his 
baggage  ;  but  the  captain  told  him  he  must  go  in  the  boat  that 
was  alongside,  and  that  he  would  see  that  the  plaintiff's  bag- 
gage was  brought  safely  on  board  the  schooner.  The  plaintiff 
asked  him  if  he  knew  the  baggage,  and  upon  the  captain's  an- 
swering that  he  did,  the  plaintiff  said  to  him,  "  This  is  it," 
placing,  at  the  same  time,  his  hand  upon  his  trunk  and  valise, 
which  were  together  upon  the  deck,  and  saying,  "  Will  you 
positively  see  that  it  comes  safely  on  board  ? "  and  the  reply  of 
the  captain  was  that  he  would,  upon  which  the  plaintiff  left  in 
the  boat  for  the  schooner.  No  one  but  the  captain  of  the 
"  Electric  Spark  "  gave  any  direction  in  relation  to  the  trans- 
fer of  the  passengers  and  their  baggage.  There  was  no  Con- 
federate officer  at  the  gangway  during  the  embarkation,  nor 
did  any  one  connected  with  the  privateer  give  any  direction 
except  that  the  mails  were  to  be  retained,  and,  to  prevent 
their  being  taken  away,  a  coxswain  of  the  privateer  was  sta- 
tioned at  the  gangway.  The  captain  was  under  the  influence 
of  liquor.  In  the  language  of  a  witness,  he  was  inflated  and 
very  boisterous,  drinking  from  the  time  of  the  capture  until 
the  plaintiff  left,  a  great  deal  more  than  the  witness  thought 


NEW    YOEK— DECEMBEE,  1869.  143 

Spaids  v.  The  New  York  Mail  Steamship  Company. 

"  one  man  could  carry."  The  plaintiff's  baggage  was  not  brought 
on  board  of  the  schooner.  When  the  captain  came  on  board 
of  her,  the  plaintiff  informed  him  of  the  fact,  and  he  went  back 
with  the  plaintiff  to  the  propeller,  and  to  the  privateer,  .and 
searched  for  the  baggage.  It  could  not  be  found.  The 
plaintiff,  the  captain,  and  the  other  passengers  then  returned 
in  the  schooner  to  New  York. 

It  is  a  well  settled  rule  that  a  capture  by  public  enemies  of 
the  property  entrusted  to  the  carrier  releases  him  from  all  fur- 
ther obligation  respecting  it,  for  that  act  puts  it  out  of  his 
power  to  do  what  he  engaged  to  do,  and,  being  an  act  entirely 
beyond  his  control,  he  is  not  answerable  for  the  consequences 
growing  out  of  it.  But  in  this  case  the  act  was  limited  to  the 
capture  of  the  vessel  and  her  cargo.  There  was  no  capture  of 
the  baggage  of  the  passengers,  nor  any  intention  to  capture  it, 
and  there  must  be  a  manifest  intention  to  seize  and  retain  as 
prize,  to  constitute  a  capture  (Halleck  on  the  Laws  of  War,  c. 
xxx,  §  1).  Such  being  the  fact,  and  the  captors  having  fur- 
nished means  for  the  transportation  of  the  passengers  and  their 
baggage  to  the  United  States,  it  was  incumbent  upon  the  cap- 
tain, in  the  discharge  of  his  duty,  to  do  what  he  could,  under 
the  circumstances,  for  their  safe  return  and  for  the  preservation 
of  the  property  they  were  permitted  to  take  with  them.  The 
voyage  was  broken  up,  but  that  did  not  necessarily  terminate 
the  relation  in  which  he  stood  to  his  passengers,  while  anything 
remained  to  be  done,  which  he  was  permitted  to  do,  for  their 
security  and  safety.  It  was  held,  in  Cheviot  v.  Brooks  (1 
Johns.  E.  364),  that  the  duty  of  the  master,  in  respect  to  the 
protection  of  the  property,  did  not  cease  with  the  capture,  and 
that  it  was  obligatory  upon  him  to  rescue  it  from  condemnation, 
by  interposing  for  the  protection  of  the  property ;  and  in  con- 
sonance with  the  same  principle,  it  is  the  law,  that  where  a  ves- 
sel is  stranded  by  the  perils  of  the  sea,  the  obligations  of  the 
master  and  owners  do  not  terminate  with  the  catastrophe,  but, 
on  the  contrary,  that  they  are  bound  to  make  proper  exertions 
for  the  saving  and  preservation  of  the  cargo  ;  for  its  transship- 
ment, if  practicable,  to  the  place  of  destination,  and,  if  not,  for 
its  safe  deposit  and  return  to  the  owner,  as  far  as  it  can  be  done 
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(Faulkner  v.  Wright,  1  Rice,  S.  C.  107 ;  Treadwell  v.  The  Union 
Ins.  Co.,  6  Cow.  270 ;  Schieffelin  v.  The  New  York  Ins.  Co.,  9 
Johns.  21 ;  Angel  on  Carriers,  §  187).  "What  may  be  done," 
says  -Wood-worth,  J.,  in  the  second  case  above  cited,  "  ought  to 
be  done ; "  and  if  loss  or  injury  arises  from  a  neglect  to  do  it, 
the  master  and  owners  are  responsible. 

This  is  not  only  the  law,  but  the  master,  in  this  case,  under- 
stood it  to  be  his  duty  to  see  that  his  passengers  and  their  bag- 
gage was  safely  transferred  from  the  captured  propeller  to  the 
schooner.  He  assumed  entire  control  of  the  matter,  and  was 
allowed  by  the  captors  to  do  so.  A  Confederate  officer  said  re- 
peatedly to  the  passengers,  "  Take  all  your  baggage."  When, 
the  plaintiff  had  the  conversation  with  the  master,  above  de- 
tailed, a  Confederate  officer  was  standing  by,  but  he  did  not  in- 
terfere or  assume  to  give  any  direction.  The  master  was  at  full 
liberty  to  discharge  the  duties  which  were  incumbent  upon  him 
under  the  circumstances,  and  for  that  purpose  he  was  left  to  the 
free  exercise  of  his  authority.  He  exercised  his  authority  by 
telling  the  passengers  what  they  must  do,  and  they  obeyed  his 
orders.  He  prevented  the  plaintiff  from  taking  his  baggage 
with  him,  directing  him  to  go  in  a  boat  without  it,  having 
ordered,  very  properly  no  doubt — for  there  was  a  heavy  sea  at 
the  time — that  the  passengers  should  go  first  in  the  boats  to  the 
schooner,  and  that  the  baggage  should  be  brought  to  her  after- 
wards under  his  superintendence.  But  for  this  exercise  of  his 
authority,  and  the  entire  control  which  he  assumed  in  the  mat- 
ter, the  plaintiff  would  have  waited  and  taken  charge  of  his 
baggage  himself.  He  stood  by  his  trunk  and  valise  for  more 
than  an  hour,  and  objected  to  going  without  his  baggage,  but 
the  captain  told  him  that  he  must  go  in  the  boat  that  was  then 
alongside,  and  he  obeyed.  It  was  his  duty  to  do  so.  The  sea 
was  running  so  heavily  at  the  time  that  the  passengers  had  to 
be  assisted  in  getting  out  of  the  boats  into  the  schooner,  and  it 
was  not  for  him,  but  for  the  captain,  to  determine  how  the  pas- 
sengers and  baggage  should  be  transferred  from  one  vessel  to 
another.  "  The  master  of  a  ship,"  says  Angel,  "  is  an  officer  to 
whom  great  power,  momentous  interests,  and  enlarged  discre- 
tion are  necessarily  confided,  and  the  situations  of  unforeseen 
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emergency  in  which  he  may  be  compelled  to  exert  himself  for 
the  preservation  of  the  life  and  property  with  which  he  is  en- 
trusted on  the  voyage,  render  it  necessary  that  he  should  be 
invested  with  large,  and,  for  the  time,  unfettered  authority,  and 
obedience  to  this  authority,  in  all  matters  within  its  scope,  is  a 
duty  expected  from  every  passenger  "  (Angell  on  Carriers,  §  621). 
But  it  has  been  urged  here  that  the  captain's  authority  and 
duty  were  at  end  when  the  vessel  was  captured,  and  that  what 
he  assumed  to  do  afterwards,  in  the  transfer  of  the  baggage  from 
one  vessel  to  another,  was  simply  as  a  voluntary  bailee,  and  not 
as  the  agent  or  representative  of  the  owners,  in  his  official  char- 
acter as  master.  This  view  cannot  be  maintained.  All  further 
obligation  and  duty,  on  the  part  of  a  carrier  of  passengers  upon 
the  high  seas,  is  at  an  end  when  the  peril  encountered  is  of  so 
overwhelming  a  nature  as  to  put  it  beyond  his  power  to  do 
anything  further  for  their  carnage,  or  for  their  security  and 
safety,  or  for  the  preservation  of  their  property.  But  such  was 
not  the  case  here.  It  was  in  the  power  of  those  in  the  hostile 
cruiser  to  have  taken  all  the  property  of  the  passengers  and  to 
have  made  prisoners  of  them ;  but  they  did  not  do  so.  They 
not  only  left  them  at  liberty,  but  procured  and  paid  for  a  vessel 
to  bring  them  back  to  New  York,  and  allowed  them  to  take 
their  effects  with  them.  What  then  remained  to  be  done  was 
to  transfer  them,  with  their  effects,  from  the  captured  vessel  to 
the  schooner,  an  act  to  be  done  upon  the  ocean,  whilst  a  heavy 
sea  was  running,  and  which  necessarily  involved  the  exercise  of 
care  and  skill,  that  they  might  be  safely  transferred,  with  their 
effects,  from  one  vessel  to  the  other.  By  whom  was  it  to  be 
done?  The  captors  simply  provided  a  vessel  to  receive  them, 
and  allowed  them  to  take  their  property  with  them.  Were  they 
to  be  left  to  get  on  board  the  schooner  in  the  best  way  that  they 
could,  or  was  it  not  the  plain  duty  of  the  master  to  give  them 
all  the  aid  which  his  knowledge  and  experience  would  enable 
him  to  afford  and  which  it  was  in  his  power  to  render?  This  is 
to  be  implied  from  the  nature  of  the  contract.  A  carrier  of 
passengers  by  land  or  water  is  bound  to  the  observance  of  the 
utmost  care  for  the  safety  of  the  passengers.  Not  ordinary,  but 
extraordinary  care.  He  does  not  warrant  their  safety,  but  un- 
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dertakes,  as  far  as  human  care  and  foresight  will  go,  to  provide 
for  it  (Christie  v.  Greggs,  2  Camp.  80 ;  Stokes  v.  Saltonstall,  13 
Peters'  U.  S.  E.  181 ;  Ingalls  v.  Bills,  9  Met.  E.  1).  The  help- 
less state  in  which  passengers  are,  says  Angell,  has  induced  the 
courts  to  bind  the  contract  locatio  operis,  much  tighter  than 
could  be  insisted  upon,  under  the  ordinary  principles  of  the 
contract  (Angell  on  Carriers,  §  568).  It  matters  not,  therefore, 
what  may  be  the  nature  of  the  peril  encountered,  whether  it  be 
capture  or  shipwreck,  that  leads  to  the  breaking  up  of  the  voy- 
age and  the  loss  of  the  vessel,  the  duty  of  looking  after  the 
safety  of  the  passengers  and  their  effects  continues  as  long  as  a 
state  of  circumstances  exists  which  calls  for  the  exercise  of  it, 
and  it  is  in  the  master's  power  to  discharge  it.  There  was 
nothing  in  the  capture  of  the  vessel  which  released  the  master 
or  his  employers  from  this  obligation,  as  something  remained  to 
be  done  to  secure  the  safety  of  the  passengers  and  their  baggage, 
which  the  master  was  left  by  the  captors  at  liberty  to  do,  and 
which  called  for  the  exercise  of  his  care,  experience,  and  skill. 
He  himself  so  interpreted  his  obligation.  Understanding  it  to  be 
both  his  duty  and  his  right,  he  took  the  sole  direction.  He  un- 
dertook to  do,  as  the  agent  of  the  owners,  what  the  law  imposed 
upon  them,  in  the  faithful  fulfillment  of  their  contract,  and  did 
it  so  inefficiently,  that,  through  his  neglect  and  want  of  care,  the 
plaintiff  lost  his  baggage.  The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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ALLEN  K.  SEAMAN  v.  THE  MAYOR,  ALDEKMAN  AND  COMMONALTY 
OF  THE  CITY  or  NEW  YOKE. 

A  municipal  corporation  cannot  be  held  liable  for  injuries  resulting  from  an 
obstruction  placed  in  a  highway  by  strangers,  of  which  they  had  no  notice, 
express  or  implied. 

The  lessee  of  the  wharfage  of  a  public  pier,  fpr  the  protection  of  the  pier  and  of 
his  vessels,  sunk  spiles  in  the  bed  of  the  stream  in  front  of  the  pier,  to  which 
they  were  fastened  with  bolts  and  chains.  Becoming  unfastened,  the  spiles  fell 
away  from  the  pier,  and  projecting  out  into  the  stream,  were  covered  at  high 
tide.  In  an  action  against  the  city  corporation  to  recover  damages  sustained 
in  consequence  of  the  plaintiff's  propeller  running  on  such  spiles :  Held,  error, 
to  refuse  to  charge  the  jury  that  their  verdict  should  be  for  the  defendants  if 
the  latter  had  no  notice  of  the  obstruction,  express  or  implied.  The  spiles  were 
not  a  part  of  the  pier  as  a  permanent  structure,  which  the  corporation  was  bound 
to  keep  in  repair ;  but  were  placed  there  by  the  lessee,  who,  as  to  the  corpora- 
tion, was  a  stranger,  for  his  own  benefit  and  advantage. 

APPEAL  by  the  defendants  from,  a  judgment  entered  on  a 
verdict  at  trial  term. 

The  action  was  brought  to  recover  damages  sustained  by 
reason  of -the  defendant's  negligence. 

The  defendants,  as  owners  of  Pier  No.  46,  North  river,  in 
March,  1860,  granted  the  wharfage  which  becomes  due  for  the 
use  of  said  pier  to  one  Daniel  Darrow,  for  the  term  of  five 
years,  from  May  1,  1860.  Darrow  covenanted,  in  the  lease  or 
grant,  to  keep  the  pier  in  good  repair  at  his  own  cost. 

It  was  also  covenanted  that  no  right  to  occupy  the  surface 
or  top  of  the  pier,  or  to  receive  compensation  for  such  occupa- 
tion should  be  conferred  by  said  lease,  and  power  to  build  new 
piers  or  bulkheads,  and  repair  wharves,  was  expressly  reserved 
to  the  corporation.  The  New  York  Mail  Steamship  Company 
purchased  the  lease  or  grant  of  Darrow,  and  since  the  year 
1863,  and  at  the  time  of  injury  to  plaintiff's  vessel,  which 
was  the  subject  of  the  action,  were  using  the  pier  for  the  ordinary 
business  of  a  steamship  company,  having  the  berth  for  their 
ships  at  the  end  of  the  westerly  extremity.  In  the  year  1863, 
clearly  in  1864,  the  Steamship  Company  caused  a  number  of 
spiles  to  be  driven  at  the  outer  corner  of  the  pier,  fastened  to  it 
by  chains  and  bolts.  These  spiles  were  intended  to  be  fenders 
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to  protect  the  boats  of  the  company  and  the  wharf  from  injury 
by  contact  when  mooring  there.  On  the  trial,  the  president 
of  the  company  testified  that  he  had  thought  they  had  a  verbal 
permission  from  thg  defendants  to  drive  the  spiles  there,  if  not, 
it  was  the  common  custom. 

Two  of  these  spiles  became  loosened  and  detached  from  the 
pier  and  fell  forward,  so  that  a*t  high  tide  they  were  covered 
and  concealed  by  the  water.  At  what  time  they  became  so 
detached  did  not  appear.  On  the  2d  of  September,  1864,  the 
propeller  "  Samuel  Stanton,"  belonging  to  the  plaintiff,  while 
passing  along  the  end  of  the  pier  at  high  water,  ran  upon  the 
projecting  spiles.  About  the  middle  of  August,  1864,  the 
defendants  took  possession  of  the  pier  to  rebuild,  and  at  the 
time  of  the  accident  their  employees  were  repairing  the  pier  at 
the  inner  or  shore  end. 

To  recover  the  damages  so  sustained,  the  plaintiff  brought 
this  action  and  recovered.  From  the  judgment  so  obtained, 
the  defendants  appealed  to  the  general  term. 

The  objections  are  sufficiently  stated  in  the  opinions. 

Richard  0' Gorman,  for  appellants. 

If  it  was  the  duty  of  the  defendants  to  remove  the  spiles, 
or  keep  them  in  safe  and  proper  condition,  yet  they  are  not 
liable  to  the  plaintiff  in  damages  unless  it  is  proven  that  they 
were  notified  of  the  improper  and  unsafe  condition  thereof; 
or  that  such  improper  or  unsafe  condition  had  continued  for  so 
long  a  time  that  notice  may  be  presumed  (McGinity  v.  The 
Mayor,  5  Duer,  674 ;  Hart  v.  City  of  Brooklyn,  36  Barb.  227 ; 
Griffin  v.  The  Mayor,  9  N.  Y.  459).  In  all  the  cases  where  mu- 
nicipal corporations  have  been  held  liable  for  damages  sustained 
in  consequence  of  neglect  to  keep  highways  in  safe  condition, 
notice,  either  express  or  implied  from  lapse  of  time,  has  been 
proven,  or  it  has  been  shown  that  the  corporation  has  rendered 
the  highway  unsafe  by  its  own  act  (Storrs  v.  TJtica,  17  N".  Y. 
104 ;  Davenport  v.  Ruokman,  10  Bosw.  20).  In  Taylor  v.  The 
Mayor,  (4  E.  D.  Smith,  559),  the  defendants  were  held  liable 
for  damage  sustained  in  consequence  of  non-repair  of  the 
surface  of  the  pier.  In  Moody  v.  The  Mayor  (43  Barb.  282), 
the  corporation  were  held  liable  for  damages  occasioned  by  the 
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improper  construction  of  the  body  of  the  pier ',  so  that  a  portion 
thereof  under  water  projected  in  such  a  manner  as  to  injure 
the  plaintiff's  vessel.  In  both  those  cases,  the  condition  of  the 
pier  itself,  produced  by  the  acts  of  the  corporation,  was  the 
cause  of  the  injury.  In  the  case  at  bar  the  plaintiff  goes  far 
beyond  the  doctrine  of  those  cases,  and  seeks  to  hold  the  corpo- 
ration liable  for  the  unsafe  condition  of  erections  placed  in  the 
water  alongside  the  pier,  by  a  stranger,  for  his  own  benefit. 

Edwards  c&  Odell,  for  respondent. 

The  spiles  which  caused  the  accident  were  appended  to  the 
pier  with  the  knowledge  and  by  permission  of  the  defendants. 
Besides,  section  52  of  the  Ordinances  of  June  20,  1859,  im- 
poses upon  the  "  Superintendent  of  Wharves '"  the  duty  of 
exercising  "  a  constant  inspection  and  supervision  of  the  condi- 
tion of  the  public  wharves,  piers,  and  slips,  and  of  the  erection 
and  repairing  of  the  public  wharves  and  piers."  The  presump- 
tion is,  that  he  knew  what  additions  were  made  to  this  pier  by 
the  Steamship  Company  (Arent  v.  Squire,  1  Daly,  347). 
There  is  no  proof  that  he,  or  any  person  on  behalf  of  the 
defendants,  made  objection.  The  spiles  became  part  and 
parcel  of  the  pier.  The  defect  was,  therefore,  a  "  defect  in  the 
pier  itself."  And  even  if  the  Steamship  Company  created  the 
nuisance,  the  defendants  maintained  and  continued  it  a  long 
time  after  they  resumed  possession  of  the  pier. 

Proof  of  actual  notice  to  defendants  of  the  obstruction  was 
not  necessary.  The  law  charges  them  with  notice  (Barton  v. 
Syracuse,  36  N.  Y.  58 ;  S.  C.  37  Barb.  292). 

BEADY,  J. — The  defendants  are  the  owners-  of  pier  No.  46, 
North  river.  In  March,  1860,  they  granted  to  Daniel  Darrow 
the  right  to  collect  wharfage  for  the  use  of  the  pier  for  the 
term  of  five  years  from  the  first  of  May,  then  ensuing,  he 
covenanting  to  keep  it  in  good  repair.  This  grant  was 
assigned  to  the  New  York  Mail  Steamship  Company,  and  on 
July,  1864,  the  defendants  agreed  to  extend  to  them  the  same 
rights  for  a  period  of  ten  years,  and  to  rebuild  the  pier. 
About-  the  middle  of  August,  1864,  the  defendants  gave  the 
company  notice  that  they  would  take  possession  of  the  pier  to 
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rebuild.  After  the  Steamship  Company  procured  the  assign- 
ment from  Darrow,  and  early  in  the  year  1864,  they  caused 
spiles  to  be  driven  at  the  end  of  the  pier,  which  were  intended 
to  be  stationary,  having  been  fastened  with  bolts  and  chains. 
They  were  placed  at  the  point  designated  for  the  benefit  of  the 
company,  and  not  for  the  defendants'  benefit  or  advantage. 
They  had  nothing  to  do  with  the  corporation.  In  the  latter 
part  of  August,  1864,  and  after  the  defendants  had  taken  pos- 
session to  make  the  necessary  repairs,  the  plaintiff's  tug-boat 
was  injured  in  passing  the  pier  at  high  water,  and  the  injury 
was  caused  by  some  of  the  spiles  which  had  fallen  away  from 
the  pier  and  projected  out  towards  the  channel  of  the  river, 
and  in  such  manner  that  when  the  tide  was  high  they  were 
completely  covered.  The  defendants  were  free  from  negli- 
gence. 

Several  questions  were  argued  upon  the  presentation  of 
this  case,  but  it  is  only  necessary  to  consider  one  of  them,  inas- 
much as  the  ruling  of  the  presiding  judge  in  relation  thereto 
on  the  trial  was  erroneous,  and  a  new  trial  must  be  granted. 
Upon  the  conclusion  of  the  evidence,  the  defendants'  counsel 
moved  to  dismiss  the  complaint,  and  among  others,  upon 
the  ground  that  it  did  not  appear  that  the  corporation  had 
notice  of  the  obstruction,  and  upon  the  motion  being  denied,  he 
requested  the  court  to  charge  that  if  the  jury  believed  from  the 
testimony  that  the  defendants  had  no  notice,  express  or  im- 
plied, of  the  existence  of  the  obstruction  before  the  occurrence 
of  the  accident,  then  they  were  entitled  to  a  verdict.  The 
court  refused  so  to  charge,  and  the  defendants'  counsel  ex- 
cepted,  having  already  excepted  to  the  denial  of  the  motion  to 
dismiss  the  complaint.  Assuming  that  that  part  of  the  river 
over  which  the  plaintiff's  tug-boat  was  progressing  when  the 
accident  occurred,  is  a  part  of  the  public  highway  which  the 
defendants  are  bound  to  keep  in  repair,  and  applying  to  them 
in  respect  to  it  all  the  obligations  imposed  upon  them  by  law 
in  relation  to  highways  under  their  control,  then  the  plaintiff 
cannot  recover,  because  it  was  no  part  of  their  duty  to  the 
public  to  remove  obstructions  placed  upon  it^by  third  persons,  of 
which  they  had  no  notice,  express  or  implied.  This  rule  is  well 
settled,  and  is  no  longer  debatable  (Griffin  v.  The  Mayor,  9 
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K  Y.  Eep.  456 ;  Barton  v.  The  City  of  Syracuse,  36  K  Y. 
Rep.  54).      The  spiles  which   occasioned   the  injury  to  the 
plaintiff's  boat  were  not  part  of  the  pier  which  the  defendants 
were  bound  to  keep  in  repair.     They  were  placed  there  by  the 
assignee  of  their  lessee,  not  of  the  wharf  or  pier,  but  of  the 
wharfage,  to  grow  or  become  due  there,  and  who  to  them  was 
a  stranger.  They  were  so  placed  for  the  benefit  of  the  lessee,  and 
not  for  the  benefit  or  advantage  of  the  defendants.    The  injury 
complained  of  in  this  case  did  not  result  from  the  omission  of  a 
duty  therefore,  or  from  neglect  to  do  an  act  wrhich  it  was  incum- 
bent on  the  defendants  to  perform,  there  being  no  notice,  express 
or  implied,  of  the  existence  of  the  obstruction  mentioned.    It  is 
true  that  the  president  of  the  Steamship  Company  says  that  he 
thinks  they  had  permission  from  the  city  authorities  to  drive 
the  spiles,  but  if  they  had,  it  was  only  a  verbal  one,  from  whom 
obtained  we  do  not  know.    That  does  not,  however,  meet  the 
exigency  of  this  case.    The  presiding  judge  declined  to  charge 
upon  the  question  of  notice,  which  involved  not  only  express 
or  implied  knowledge  of  the  existence  of  the  obstruction,  but 
the  fact  whether  the  consent  of  the  defendants,  to  the  location 
of  the  spiles  was  given,  if  that  had  any  relevancy  to  the  ques- 
tion of  notice,  or  if  notice  was  to  be  presumed  from  it.     If  the 
plaintiff  sought,  in  other  words,  to  relieve  himself  from  the 
burden  of  proving  notice  of  the  obstruction,  by  showing  that 
the  defendants  consented  in  any  way  to  the  use  of  the  spiles  by 
the  Steamship  Company,  it  was  his  duty  to  prove  that  consent 
beyond  a  reasonable   doubt.     The   witness  stated  only  that 
if  the  company  had  a  consent,  it  was  a  verbal  one,  adding 
that  if  they  had  not,  it  was  common  custom.     The  judge,  how- 
ever, as  already  stated,  declined  to  submit  the  question  of 
notice,  and  said  to  the  jury  that  he  thought  it  was  of  no  conse- 
quence whether  they  had  notice  or  not.     The  case  must  be 
regarded  as  one  in  which  the  defendants  on  the  rulings  at  the 
trial  were  held  liable  for  injuries  resulting  from  an  obstruction 
to  the  highway,  not  created  by  them,  but  by  strangers,  of  which 
they  had  no  notice,  express  or  implied,  and,  as  we  have  seen,  no 
such  liability  exists. 

The  judgment  must  be  reversed. 
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DALY,  F.  J. — The  spiles  were  driven  at  the  end  of  the 
pier  for  the  benefit  of  the  Steamship  Company,  and  if  there 
were  old  and  decayed  spiles  there  before,  they  may  have 
been,  for  all  we  know,  for  the  benefit  of  some  other  company 
using  the  wharf  for  a  like  special  purpose.  They  formed  no 
part  of  the  wharf  as  a  permanent  structure. 

There  was  no  evidence  of  consent  upon  the  part  of  the 
corporation.  The  president  of  the  company  left  it  indefinite 
and  uncertain.  He  says,  "  I  think  we  had.  but  if  we  had, 
&c.,  it  was  verbal."  That  fact  being  left  by  the  evidence  un- 
certain, the  corporation  were  entitled  to  the  benefit  of  the  in- 
struction that  they  were  not  responsible,  if  they  had  no  knowl- 
edge of  the  obstruction.  The  ruling  asked  bore  directly  upon 
the  fact  of  consent.  It  was  that  the  verdict  should  be  for  the 
defendants,  if  they  had  no  notice  of  the  obstruction,  express  or 
implied.  If  they  gave  their  consent,  notice  was  implied  ;  and 
as  the  giving  or  not  of  consent  was  left  by  the  testimony  un- 
certain, this  instruction  would  have  given  the  defendants  the 
benefit  of  the  doubt  raised  by  the  evidence,  but  the  refusal  of 
the  court  to  charge  as  requested  may  have  warranted  the  jury 
in  supposing  that  consent  or  notice  was  immaterial.  The  judg- 
ment should  be  reversed. 

BAKRETT,  J. — [dissenting.] — Judge  Brady  jjests  his  judg- 
ment mainly  upon  the  assumed  fact  that  the  spiles  were  an 
obstruction  ^to  the  highway  not  created  by  the  defendants,  but 
by  strangers.  #  This  assumption  of  fact  is  not,  in  my  judgment, 
borne  out  by^the  evidence.  The  spiles  were  really  a  part  and 
parcel  of  the  pier.  The  original  lessee  covenanted  to  keep  the 
pier  in  good  repair,  and  the  Steamship  Company,  as  assignees  of 
such  lessee,  assumed  this  covenant.  The  company  found  some 
spiles  attached  to  the  pier  ;  but  these  spiles  were  decayed  and 
worthless.  The  company  then,  as  was  not  only  their  right,  but 
their  duty  under  the  covenant,  repaired  the  pier  by  the  substi- 
tution of  the  new  spiles  in  question  for  the  old  and  useless  ones 
which  they  had  found. 

The  verdict  can  be  sustained  upon  another  ground.  It  is 
in  evidence  that  the  corporation  had  given  its  verbal  consent 
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to  the  placing  of  the  spiles.  The  witness  was  not  interrogated 
as  to  the  particular  officer  from  whom  this  consent  was  ob- 
tained, but  the  general  fact  was  not  controverted.  Such  con- 
sent of  itself  established  the  defendants'  liability,  and  that  with- 
out notice,  express  or  implied,  of  its  having  been  acted  upon. 
The  fallacy  is  in  treating  the  consent  merely  as  a  piece  of  evi- 
dence from  which  notice  might  be  inferred,  rather  than  an  in- 
dependent fact  which  dispensed  with  the  necessity  of  proof  of 
notice. 

Again,  the  pier  was  in  the  physical  occupation  of  the  de- 
fendants, and  they  were  actively  engaged  in  the  work  of  re- 
building it,  at  the  time  of  the  accident.  Had  the  company 
been  sued,  they  might  well  have  pleaded  that  they  had  been 
relieved  by  these  facts  from  their  covenant  to  repair,  and  that 
the  defendants  had,  for  the  time  being,  assumed  an  exclusive 
obligation  in  that  respect. 

In  no  aspect  of  the  case,  viewed  with  reference  to  its  special 
facts,  was  the  question  of  notice  of  the  condition  of  the  spiles, 
material  or  relevant. 

I  think  the  judgment  should  be  affirmed. 

Judgment  reversed. 


ANTONIO  YNGUANZO  AND   ANOTHER  v.  WILLIAM  SALOMON  AND 

OTHEKS. 

In  an  action  for  damages  for  fraud  and  conspiracy,  the  complaint  need  not  set  out 
in  detail  the  various  facts  and  circumstances  relied  on  to  establish  the  complicity 
of  the  defendants.  It  is  sufficient  to  aver  the  combination,  its  object  and  its  ac- 
complishment, to  the  injury  of  the  plaintiff. 

Where  a  party  stipulates,  as  a  condition  of  opening  a  default,  that  an  affidavit  may 
be  read  in  evidence  at  the  trial,  in  case  of  the  absence  of  the  affiant :  Held,  that 
in  case  of  such  absence,  the  affidavit  was  properly  read  as  evidence  on  the 
trial.  > 

It  is  not  error  for  a  judge  to  charge  the  jury,  in  an  action  for  conspiracy,  that  they 
may  find  for  the  plaintiffs,  against  the  defendants,  on  the  evidence  of  an  alleged 
accomplice,  even  though  unsupported  and  uncorroborated,  at  the  same  time 
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properly  instructing  them  as  to  the  weight  and  value  of  such  evidence,  and  ths 
caution  to  be  exercised  in  considering  it. 

It  is  not  error  for  a  judge  to  criticise,  in  his  charge,  the  testimony  of  a  witness,  or 
to  give  his  opinion  as  to  the  proper  interpretation,  construction,  and  effect  of 
the  language  of  the  witness,  unless  it  appears  that  the  expression  of  the  judge's 
opinion  prejudiced  the  objecting  party. 

It  is  for  the  jury,  and  not  for  the  court,  to  determine  whether  a  particular  witness 
shall  be  believed.  And  the  jury  having  found  a  verdict,  under  proper  instruc- 
tions, on  evidence  in  some  respects  conflicting,  the  court  on  appeal  will  not 
disturb  it. 

APPEAL  by  the  defendants  from  a  judgment  at  trial  term 
entered  on  a  verdict. 

The  plaintiff,  in  July,  1866,  had  a  book-keeper,  one  Yan 
Unruh,  who  introduced  to  his  employers  one  Chamberlain,  as 
a  responsible  purchaser  of  a  quantity  of  cigars,  for  $2,720  cash 
on  delivery. 

Classon,  plaintiffs'  clerk,  about  the  middle  of  the  day,  deliv- 
ered the  goods  to  Chamberlain,  and  demanded  the  cash. 
Chamberlain  evaded  payment,  and  claimed  that  cash  on  de- 
livery meant  a  credit  of  thirty  days.  Classon  returned  to  his 
employers,  and  being  instructed  to  go  back  and  get  the  goods 
or  the  cash  from  Chamberlain,  repaired  to  the  latter's  office, 
and  found  it  closed,  and  through  the  glass  partition  saw  that 
the  goods  had  been  removed. 

Chamberlain  was  arrested,  and,  while  in  jail,  made  affidavits 
that  Yan  Unruh,  by  complicity  with  the  defendant  Salomon,  had 
procured  his  (Chamberlain's)  introduction  to  the  plaintiffs  ;  that 
about  two  hours  after  the  delivery  of  the  cigars  to  Chamberlain, 
he  delivered  them  to  a  carman  sent  by  Salomon,  and  made  out 
an  invoice  therefor  to  one  Gompel,  a  friend  of  Salomon's  ;  that 
he  (Chamberlain)  received  $800  from  Salomon  for  his  services. 

Chamberlain  having  been  bailed,  afterwards  made  a  further 
affidavit  denying,  in  some  particulars,  the  statements  made  in 
his  former  affidavits. 

This  action  was  brought  against  Salomon  and  Unruh,  the 
complaint  alleging  that  the  defendants,  acting  in  concert,  did 
by  connivance,  conspiracy,  and  combination,  cheat  and  defraud 
the  plaintiffs  out  of  44,000  cigars,  of  the  value  of  $2,720,  for 
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which   damages   were    claimed.     Defendant   Unruh  was  not 
served. 

There  were  two  inquests  taken  in  the  action,  and,  on  motion, 
the  defendants  were  let  in  to  defend  on  terms,  inter  alia,  that, 
on  due  proof  at  the  trial  of  plaintiffs'  inability  to  produce 
Chamberlain,  his  affidavits  above  referred  to  might  be  used  in 
evidence. 

The  affidavits  of  Chamberlain  were  the  only  evidence  of 
defendants'  complicity  in  the  conspiracy,  and  were  only  in  a 
few  features  corroborated  at  the  trial. 

The  action  was  tried  before  BAEEETT,  J.,  and  a  jury. . 

At  the  close  of  the  testimony,  the  defendants'  counsel  moved 
the  co"urt  that  the  depositions  of  Chamberlain,  dated  October 
4th,  1868,  be  rejected  or  disregarded,  on  the  grounds  that  it 
was  incompetent  and  irrelevant,  and  also  for  the  reason  that  it 
was  contradicted,  and  its  effect  as  testimony  destroyed,  by 
reason  of  the  deposition  of  said  Chamberlain,  dated  November 
10th,  1868,  read  in  evidence  by  the  defendants'  counsel.  The 
motion  was  denied,  and  the  defendants'  excepted. 

The  counsel  for  the  defendants  thereupon  moved  that  the 
complaint  be  dismissed  on  several  grounds,  referred  to  in  the 
opinion  of  the  court. 

The  Judge  charged  the  jury,  among  other  things,  as 
follows  : 

"  It  is  my  duty  to  charge  you  that  the  testimony  of  the 
confederates  of  persons  who  acknowledge  they  were  engaged 
in  the  commission  of  crimes,  and  who  turn  out,  as  it  is  said, 
State's  evidence,  is  always  taken  with  many  grains  of  allowance. 
It  is  testimony  which  is  always  scrutinized  very  closely,  as  the  tes- 
timony of  any  man  who  comes  into  a  court  of  justice  and  says : 
'  I  committed  a  crime  in  connection  with  so-and-so  and  so-and- 
so,'  should  be.  The  very  fact  that  a  man  acknowledges  the  com- 
mission of  crime  is  a  very  serious  matter  in  the  outset,  operat- 
ing against  his  credibility,  and  persons  have  been  convicted 
upon  just  such  testimony  ;  and  it  is  also  very  true  that  it  is 
sometimes  the  only  testimony  that  can  be  procured,  as  being 
the  nearest  that  can  be  obtained. 

"  So  that,  on  one  hand,  the  law  lays  down  this  rule  :  That 
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a  person's  testimony  should  not  be  utterly  disregarded  because 
he  committed  a  crime,  and  because  he  confessed  it ;  but  the 
jury  will  look  at  it  closely,  and  scrutinize  it  carefully.  You 
may  even  convict  a  person  on  t'he  uncorroborated  testimony  of 
an  accomplice.  That  rule  has  been  laid  down  in  this  State,  so 
that  if  an  accomplice  comes  into  court  and  testifies  to  a  state 
of  facts  which  justify  a  conviction,  though  he  was  engaged  in  the 
commission  of  the  crime  with  the  accused,  on  the  testimony  of 
that  accomplice  alone,  if  the  jury  believe  it,  even  if  unsupported 
or  uncorroborated,  the  party  may  be  convicted. 

"  Everything  in  reference  to  that  is  left  to  the  jury.  They 
are  to  scrutinize  the  tes'timony  carefully,  and  to  look  upon  it 
very  guardedly  ;  they  are  to  look  upon  it  with  suspicion  ;  and 
yet,  if  they  believe  it  true,  notwithstanding  all  the  care  with 
which  they  look  at  it,  they  may  convict,  although  there  is  no 
other  testimony  in  the  case  to  support  it.  That  is  the  general 
rule.  I  am  speaking  now  of  a  class  of  crimes,  there  being  a 
species  of  analogy  between  the  character  of  the  testimony  of 
Chamberlain  and  that  of  an  accomplice  who  testifies  to  the 
commission  of  the  crime." 

The  Judge,  after  rehearsing  the  testimony  and  the  subse- 
quent affidavit  of  Chamberlain  contradicting  his  previous 
affidavit,  further  charged  the  jury  : 

"  That  even  if  the  subsequent  affidavit  contained  an  abso- 
lute, complete  denial  of  everything  he  had  said  previously,  I 
should  still  feel  it  my  duty  to  leave  it  to  you  to  say  what  was 
the  truth  of  the  case.  I  reject  the  doctrine  that  the  court 
should,  under  any  circumstances,  withdraw  the  testimony  of 
witnesses  from  the  consideration  of  the  jury.  That  is  not  the 
law  in  this  State.  The  court  has  no  right  to  say  that  the  testi- 
mony of  the  witness  shall  not  be  considered  at  all,  and  shall 
be  absolutely  stricken  froin  the  record.  That  is  not  within  our 
province.  It  is  our  duty  to  instruct  the  jury  that  it  is  their 
duty  to  take  the  testimony  of  such  a  witness  as  that  with 
very  great  caution.  I  don't  say  that  it  is  not  our  duty  to 
say  that  you  shan't  believe  him ;  but  it  is  our  duty  to  tell 
you  to  scrutinize  it  very  closely,  to  weigh  it  with  exceeding 
caution,  for  it  is  exceedingly  dangerous  testimony  on  which  to 
convict  any  man  of  fraud." 
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The  Judge  then  further  charged  the  jury  :  "  I  charge  that 
you  are  at  liberty,  if  you  come  to  the  conclusion  that  the  de- 
fendants conspired  together  to  defraud  the  plaintiffs  out  of  these 
cigars,  not  only  to  compensate  the  plaintiffs  for  the  value  of 
the  cigars  and  interest,  but  you  may  render  a  verdict,  if  you 
see  fit,  in  such  additional  punishment,  by  way  of  damages,  as 
you  think  the  defendants  ought  to  be  subjected  to." 

The  defendants'  counsel  specifically  excepted  to  various 
portions  of  the  charge. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $3,154.70. 

JBrmvn,  Hall  &  Vanderpoel,  for  appellants,  contended  that 
the  testimony  of  Chamberlain  was  improperly  admitted,  he 
being  an  accomplice,  and  his  testimony  being  in  direct  conflict 
with  itself  (Brett  v.  Catlin,  47  Barb.  405,  andHuiler  v.  Truslow, 
55  Id.  294). 

H.  Morrison,  for  respondent,  cited  Dunn  v.  People,  29  N. 
Y.  523  ;  Roth  v.  Wells,  Id.  471. 

BY  THE  COCTET. — BRADY,  J. — The  complaint  contains  the 
statement  of  a  fact  which,  if  proved,  would  be  sufficient  to  con- 
stitute a  cause  of  action.  It  may  be  regarded  as  a  mixed 
question  of  law  and  fact,  and  assuming  it  to  be  such,  then  the 
allegation  of  it  was  sufficient  without  further  elaboration,  to 
put  the  defendants  to  their  answer.  It  was  not  necessary  to 
set  out  in  detail  the  various  facts  and  circumstances  upon 
which  the  plaintiffs  relied  to  establish  the  complicity  of  the  de- 
fendants. It  would  be  substantially  alleging  the  evidence 
which  is  not,  and  never  has  been,  required  in  pleadings.  In 
cases  like  this,  in  which  a  combination  for  fraudulent  purposes 
is  relied  upon,  it  is  sufficient  to  state  the  fact  of  the  combina- 
tion, its  object,  and  its  accomplishment  to  the  injury  of  the 
plaintiff.  The  motion,  therefore,  to  dismiss  the  complaint 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  was  properly  denied.  The  written  depo- 
sitions of  Chamberlain  and  Brod,  the  reception  of  which  was  ob- 
jected to,  were  properly  received  under  the  orders  of  the  court, 
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providing  that  they  might  be  read  as  a  condition  of  opening 
defaults  taken  against  the  defendants.  The  other  exceptions 
to  evidence  admitted,  taken  by  the  defendants,  are  unavailing. 
The  testimony  admitted  was  properly  received  as  part  of  the 
res  gestcB,  or  upon  cross-examination  of  the  defendants'  wit- 
nesses, or  in  answer  to  the  defendants'  developments  on  cross- 
examination,  when  the  examination  in  chief  was  resumed. 
None  of  them  have  any  materiality  or  importance.  No  evi- 
dence on  the  part  of  the  defendants,  offered  by  them,  was  re- 
jected. The  exceptions  on  the  part  of  the  plaintiffs  seem  to  be 
more  numerous,  and  the  examination  of  the  case  shows  that  the 
defendants'  rights  were  fully  preserved  in  the  application  of 
the  rules  of  evidence.  This  general  statement  and  ruling  is  all 
that  these  exceptions  on  the  part  of  the  defendants  require 
from  the  court.  The  principal  exceptions  are  to  the  charge, 
and  to  the  refusal  of  the  judge  to  charge  certain  requests  to  be 
considered.  The  defendants  excepted  to  that  part  of.  the 
charge  wherein  he  instructed  the  jury  that  they  might  find  for 
the  plaintiffs  against  the  defendants,  on  the  evidence  of  an  al- 
leged accomplice,  even  though  unsupported  and  uncorrobor- 
ated. The  exception  was  not  well  taken.  (Dunn  v.  The 
People,  29  N.  Y.  523.)  The  instructions  to  the  jury  in  rela- 
tion to  the  weight  of  such  evidence,  and  the  great  caution 
which  should  be  exercised -in  considering  its  value  and  credibil- 
ity were  ample  and  exhaustive,  but  the  right  of  the  jury  to 
place  their  verdict  upon  it,  if  necessary,  cannot  be  doubted. 
The  evidence  of  Chamberlain  was  not,  however,  wholly  unsup- 
ported. There  are  facts  and  circumstances  disclosed  by  the 
testimony  given  on  the  trial,  which,  though  insignificant,  ab- 
stractly considered,  yet,  when  grouped  together,  have  some 
bearing  upon  the  averred  participation  in  Chamberlain's  fraud, 
by  both  the  Salomons.  The  defendants  also  excepted  to  the 
criticisms  of  the  judge  upon  the  affidavit  of  Chamberlain,  made 
on  the  10th  of  November,  1866,  and  to  the  interpretation,  con- 
struction, and  effect  of  his  charge  upon  that  affidavit.  These 
exceptions  are  valueless.  The  opinion  of  the  judge  is  not  the 
subject  of  review,  unless  it  appears  that  the  expression  of  it 
prejudiced  the  appellant.  Such  is  not  the  case  here.  The 
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criticism  upon  the  affidavit  was  not  only  justifiable,  but  de- 
cidedly proper.  Chamberlain  had  undertaken  to  destroy  the 
force  of  evidence  already  given  by  him ;  but  the  retraction  was 
limited,  and  not  broad  enough  to  cover  the  statements  pre- 
viously made.  The  question  for  the  jury,  under  the  circum- 
stances, was,  which  of  the  two  statements  was  true,  if  either  ; 
and  any  exposition  of  the  interpretation,  or  effect  of  either  as 
against  the  other,  was  an  aid  to  the  jury  in  their  estimation  of 
them.  The  whole  question  of  the  eifect  and  value  of  the  testi- 
mony, and  of  the  consideration  .to  be  given  to  Chamberlain's 
testimony,  were  distinctly  referred  to  the  jury,  however,  and 
with  full  instructions,  as  already  suggested.  It  follows,  from1 
the  views  herein  expressed,  that  the  request  to  instruct  the  jury 
to  reject  and  exclude  from  their  consideration  the  testimony  of 
Chamberlain,  was  properly  refused.  In  disposing  of  this  ap- 
peal, it  may  not  be  improper  to  say  that,  on  the  testimony  of 
Chamberlain,  there  can  be  no  doubt  that  the  plaintiffs  were 
the  victims* of  a  combination  in  which  the  defendants  partici- 
pated, and  that  without  that  testimony,  the  action  could  not 
have  been  maintained,  if  the  plaintiffs  exhausted  all  their  evi- 
dence. Whether  he  should  be  believed  or  not,  was  not  for  the 
court  to  determine.  It  was  eminently  proper  that  his  testi- 
mony, which,  in  some  respects,  was  in  conflict,  should  be 
scrutinised  with  great  care  and  deliberation,  and  this  the 
jury  were  told  to  do,  and  they  believed  that  his  statements 
originally  made  were  true.  On  an  examination  of  the  case,  it 
does  not  appear  that  we  should  reject  the  verdict  of  the  jury. 
Fraud  is  the  most  subtle  of  legal  elements,  and  is  frequently 
developed  by  comparatively  trifling  facts  and  circumstances 
which,  isolated,  amount  to  little,  but  when  united  by  intellect- 
ual power,  present  the  charge  made  clearly  and  beyond  doubt. 
It  sometimes  happens  that  the  conduct  of  the  persons  charged, 
while  upon  the  stand — the  manner  of  giving  their  testimony, 
exhibiting  as  it  may  the  frankness  and  fairness  of  honesty, 
have  an  important  bearing  upon  the  defence  of  defendants. 
These  elements  may  have,  in  some  respects,  contributed  to  the 
plaintiff's  success.  We  cannot  say  that  they  did  ;  but  they  may 
have  done  so,  and  the  plaintiff's  case  is  not  so  weak  as  to* 
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justify  us  in  assuming  that,  even  without  such  contributing  ad- 
vantages, they  should  not  have  succeeded.  The  judgment 
should  be  affirmed,  therefore,  inasmuch  as  the  questions  of  fact 
were  found  in  the  plaintiff's  favor,  and  the  evidence  upon 
which  such  finding  is  based  is  sufficient  to  sustain  it. 

Judgment  affirmed. 


CHARLES  CARR  AND  OTHERS  v.  THE  GREAT  WESTERN  INSURANCE; 

COMPANY. 

A  corporation  is  "a  party"  within  the  meaning  of  section  391  of  the  Code  of 
Procedure,  providing  for  the  examination  of  a  party  before  trial,  and  the 
president  of  a  corporation-defendant,  may  be  examined  under  that  section  of 
the  Code.  That  pro-vision  of  the  Code  was  designed  as  a  substitute  for  the  bill 
of  discovery  under  oath  in  aid  of  the  prosecution  or  defense  of  another  action 
under  the  old  practice. 

APPEAL  from  an  order  of  Special  Term,  denying  a  motion 
for  an  order  to  examine  the  president  of  the  defendant,  a 
corporation,  under  section  391  of  the  Code  of  Procedure'. 

BY  THE  COURT — DALY,  F.  J. — It  was  held  in  Lg,  Farge  v. 
The  Exchange  Ins.  Co.  (22  1ST.  Y.  353)  that  a  party  might  offer 
himself  as  a  witness  where  the  opposite  party  was  a  corpora- 
tion, and  the  construction  which  in  that  case  was  put  upon  the 
word  party,  as  used  in  the  code,  applies  equally  to  the  pro- 
vision in  the  391st  section  for  the  examination  of  a  party  before 
trial.  This  provision  was  designed  as  a  substitute  for  the  bill 
for  a  discovery  under  oath  in  aid  of  the  prosecution  or  defense 
of  another  action  which  was  abolished  ( Willard's  Equity  Ju- 
risprudence, 42),  and  the  examination  there  provided  for  is 
limited  to  cases  where  a  discovery  would  have  been  previously 
ordered  in  equity  in  aid  of  the  prosecution  or  defense  of  the 
action  ;  at  least  I  so  held  after  a  careful  examination,  in  the. 
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case  of  Garrison  v.  The  Mariposa  Company,  decided  at  the 
special  term  of  this  court  about  a  year  ago.*  A  discovery  in 
aid  of  the  prosecution  or  defence  of  an  action,  would  be  ordered 
in  equity  against  a  corporation,  and  the  officers,  managers,  or 
other  persons  connected  with  it,  who  possessed  and  could  give 
the  information  required,  would  be  compelled  to  discover  it 
under  oath.  ( Wyche  v.  Mead,  3  P.  Wm.  311 ;  Dummer  v.  The 
Corporation  of  Chippenham,  14  Yes.  245  ;  Le  Tezier  v.  The 
Margrarine  of  Anspach,  15  id. ;  Fulton  Bank  v.  The  Sharon 
Canal  Co.,  1  Paige  218;  Many  v.  The  Beekman  Iron  Com- 
pany, 9  id.  188.)  The  plaintiff  was,  therefore,  entitled  to  an 
order  for  the  examination  of  the  President  of  the  corporation, 
as  a  corporation  can  make  discovery  only  under  the  oath  of  its 
officers  or  agents,  (The  Fulton  Bank  v.  The  Sharon  Canal  Co., 
supra).  The  affidavit  does  not  set  forth  the  matter  or  thing 
sought  to  be  discovered  or  show  in  what  respect  the  discovery 
is  essential,  to  enable  the  plaintiff  to  prepare  for  trial,  which 
was  necessary  where  a  suit  in  equity  was  brought  for  a  dis- 
covery after  issue  joined  ( Wigram  on  Discovery,  209,  §  Y4). 
But  this  point  was  not  taken  upon  the  motion.  The  applica- 
tion was  denied  upon  the  ground  that  there  could  be  no  such 
examination  in  the  case  of  a  corporation,  and  if  the  other  ob- 
jection had  been  taken,  the  plaintiff  might  have  obtained  per- 
mission to  serve  additional  affidavits. 

BKADY,  J. — I  agree  to  reverse  upon  the  ground  that  a  cor- 
poration is  a  party  within  the  meaning  of  section  391  of  the 
Code. 

Order  reversed. 


*  This  construction  of  section  391  is  in  effect  given  by  the  new  rule  21, 
adopted  at  the  convention  of  the  judges,  and  which  took  effect  in  January,  1871. 
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MARY  TORPEY  v.  JOHN  S.  WILLIAMS  AND  OTHERS. 

By  the  laws  of  New  York,  all  emigrants  arriving  at  the  port  of  New  York  are 
required  to  be  landed,  with  their  baggage,  at  Castle  Garden,  in  the  City  of 
New  York.  The  plaintiff,  being  an  emigrant  passenger  on  the  defendants' 
steamer  from  Liverpool  to  New  York,  was,  on  the  arrival  of  the  vessel  at  the 
latter  port,  transferred,  with  the  other  emigrant  passengers  and  their  baggage, 
from  the  steamer  to  a  tug  boat  or  barge,  by  which  they  were  carried  to  and 
landed  at  Castle  Garden.  The  barge  was  licensed  by  the  Commissioners  of 
Emigration,  as  required  by  statute,  but  was  employed  by,  and  at  the  expense 
of,  the  defendants:  Held,  in  an  action  by  the  plaintiff  for  the  loss  of  her  bag- 
gage, the  complaint  alleging  a  breach  of  the  contract  of  carriage  from  Liver- 
pool to  the  city  of  New  York,  that  the  transportation  by  the  barge  from  the 
steamer  to  Castle  Garden  was  but  a  continuation  of  the  transit  from  Liverpool 
to  the  city  of  New  York,  which  the  defendants  undertook  by  their  contract  to 
make  and  in  the  manner  provided  by  law ;  and  therefore  that  the  defendants 
are  liable  for  non-delivery  of  the  plaintiffs'  baggage  to  her  at  Castle  Garden. 

Both  money  and  jewelry  form  part  of  a  passenger's  baggage,  for  loss  of  which  a 
carrier  is  liable,  provided  the  former  does  not  exceed  a  sum  necessary  for  trav- 
eling expenses,  and  the  latter  is  confined  to  such  as  is  ordinarily  worn  about 
the  person. 

APPEAL  from  a  judgment  of  the  Marine  Court  entered  on  a 
verdict. 

The  action  was  brought  to  recover  for  the  loss  of  certain 
baggage  claimed  to  have  been  placed  by  the  plaintiff  (a  steerage 
passenger)  on  board  the  steamship  Manhattan,  to  be  conveyed 
from  Liverpool  to  the  city  of  New  York.  The  complaint  alleged 
that  the  defendants  were  common  carriers,  and  in  consideration 
of  the  sum  of  four  pounds  sterling,  "  promised  and  agreed  to 
transport  the  plaintiff  and  her  baggage  from  Liverpool  to  the 
city  of  New  York."  It  appeared  on  the  trial  that  on  the  arrival 
of  the  vessel  at  New  York,  the  box,  containing  the  baggage 
claimed,  was  last  seen  by  the  plaintiff  while  being  taken  from 
one  side  of  the  ship  to  the  other  to  go  over  into  the  tender  or 
barge,  and  the  plaintiff  received  a  check  for  her  baggage,  marked 
"  Castle  Garden  D.  576."  The  next  day  the  plaintiff  applied 
for  her  baggage,  at  Castle  Garden,  and  also  to  the  defendants, 
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but  never  received  it.  The  barge  on  which  the  baggage  was 
placed  was  licensed  by  the  Commissioners  of  Emigration,  as 
required  by  statute  (Laws  of  1848,  ch.  218  ;  Laws  of  1857",  ch. 
579).  The  defendants,  ship-owners,  were  by  law  obliged  to  take 
and  pay  for  only  such  barges  as  the  Commissioners  should  ap- 
prove. At  the  close  of  the  evidence,  the  justice  charged  the 
jury,  among  other  things,  "  that  the  defendants  are  liable  until 
the  baggage  is  delivered  either  to  the  passenger  or  at  the  dock 
and  wharf  in  the  city  of  New  York,  designated  by  the  Com- 
missioners of  Emigration.  The  licensing  of  this  vessel  or  barge 
does  not  make  a  delivery  to  it  a  delivery  to  the  Commissioners. 
Anything  that  is  useful  to  the  passenger — watch  or  jewelry — 
may  be  allowed  for,  if  it  was  actually  in  the  trunk." 

Beebe,  Dean  <&  Donohue,  for  appellants. 
John  H.  Harriett,  for  respondents. 

BY  THE  COURT. — BRADY,  J. — The  plaintiff  was  a  passenger 
on  board  the  defendants'  steamer,  Manhattan,  from  Liverpool 
to  New  .York.  She  had  a  trunk,  which  contained  articles  of 
clothing,  a  watch,  and  some  jewelry,  and  other  things  of  trifling 
value,  which  usually  distinguish  the  baggage  of  women. 

The  trunk,  on  the  arrival  of  the  steamer  at  this  port,  was 
checked  with  one  of  the  checks  issued  by  the  Commissioners  of 
Emigration  for  this  port,  and  placed  on  board  of  one  of  the 
tugs  or  barges  licensed  by  them  under  the  Act  of  the  Legisla- 
ture passed  in  1857  (Laws  of  1857,  chap.  579). 

The  trunk  was  never  seen  by  the  plaintiff  after  it  was 
brought  up  on  board  of  the  steamer  to  be  checked,  and  the  case 
fails  to  show  when  or  where  it  was  lost.  It  is  last  known  of 
on  board  the  barge  or  tug,  but  the  plaintiff  did  not  see  it 
there.  The  evidence  is,  therefore,  not  of  that  affirmative  charac- 
ter— which  is  the  more  preferable — but  circumstantial,  and  the 
jury  have  found  that  the  defendants  failed  to  deliver  it  either  to 
the  plaintiff  or  at  Castle  Garden. 

The  defendants'  counsel  seems  to  have  tried  the  cause  upon 
the  theory  that  the  defendants  were  not  liable  from  the  mo- 
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merit  the  trunk  was  delivered  to  the  crew  of  the  tug  or  placed 
on  board  of  her ;  and  that  the  officers  of  the  tug  or  owners, 
were  the  authorized  agents  of  the  Commissioners  of  Emigration 
to  receive  it.  The  exceptions  taken  to  the  charge  of  the  justice 
were  founded  on  these  theories,  although  one  was  to  the  right  of 
the  plaintiff  to  recover  the  value  of  her  watch  and  jewelry. 

It  has  been  decided  that  the  Commissioners  are  not  respon- 
sible for  the  loss  of  baggage  delivered  by  an  emigrant  on  board 
of  a  ship  in  the  harbor  of  New  York  to  the  crew  of  a  tug-boat 
to  be  transported  to  Castle  Garden,  although  the  tug  or  barge 
was  licensed  by  them  (Murphy  v.  Commissioners,  &c.,  28  N. 
Y.  134).  They  do  not  act  for  themselves,  it  is  said,  in  that 
case ;  or  employ  agents,  clerks,  or  servants  for  their  own  benefit, 
but  for  the  benefit  of  the  community  at  large,  and,  therefore, 
the  theory  of  the  defendants  is  erroneous. 

The  Commissioners  had  no  authorized  agents  on  board  of 
the  tug.  They  were  vested  with  powers  to  protect  the  city 
and  State  against  the  burden  of  supporting  paupers  brought 
here,  and  to  protect  the  emigrants  from  a  class  of  men,  who 
led  them  to  boarding-houses  only  to  plunder  them.  The 
duty  imposed  upon  the  carrier  to  land  them  at  Castle  Garden 
enabled  the  emigrant  to  receive  the  proper  information  and 
instruction  as  to  his  destination  and  temporary  abode.  There 
was  no  intention  on  the  part  of  the  Legislature  to  relieve  the 
carrier  from  any  liability  or  duty,  and  there  is  nothing  in  any 
of  the  statutes  in  relation  to  the  Commissioners  which  justifies 
any  such  assumption. 

The  carrier  was  bound  to  land  the  passenger  and  baggage  in 
this  city,  and  is  now  required  by  law  to  do  it  at  a  particular 
place.  The  selection  of  the  barges  by  license  is  only  a  contin- 
uation of  the  protection  afforded  the  emigrant,  which  is  de- 
signed to  prevent  improper  influences  by  unworthy  persons, 
who  might  innocently  be  employed  by  the  carrier  to  transport 
the  passengers  and  baggage  to  Castle  Garden.  The  tug  or 
barge  is  in  the  employment  of  the  ship-owners,  and  paid  for  by 
them,  and  the  carriage  from  the  ship  to  Castle  Garden  is  a  con- 
tinuation of  the  transit  from  Liverpool  to  New  York,  which 
they  undertake  by  the  contract  to  make  and  in  the  manner  pro- 
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vided  by  law.  It  is  apparent,  from  these  statements,  that  the 
defendants  were  not  discharged  of  their  responsibility,  on  the 
delivery  of  the  baggage  on  board  the  tug  or  barge,  and  that  the 
refusal  to  charge  to  the  contrary  was  not  an  error. 

The  justice  was  requested  to  charge,  however,  that  the  de- 
fendants were  not  responsible  for  the  'money,  or  jewelry,  or 
anything  save  necessary  apparel  for  such  a  voyage,  and  he 
refused  to  do  so.  The  refusal  was  proper.  Both  money  and 
jewelry  form  a  part  of  the  baggage  of  a  traveler,  subject  to 
the  qualifications  that  the  former  cannot  exceed  a  sum  neces- 
sary for  traveling  expenses,  and  that  the  latter  must  be  confined 
to  such  as  are  ordinarily  worn  about  the  person  (Merrill  v.  Orin- 
nett,  30  N.  Y.  595 ;  McCormick  v.  Hudson  E.  E.  Co.,  4  E.  D. 
Smith,  181). 

The  money  and  jewelry  which  the  plaintiff  had  were  not 
without  the  principle  of  these  cases.  The  sum  of  money  was 
small,  the  watch  of  reasonable  value,  and  the  jewelry  of  little 
value. 

TKe  exceptions  relating  to  these  features  of  the  case  are  un- 
available, and  there  is  nothing  in  the  appeal  taken  which  would 
justify  us  in  disturbing  the  judgment  of  the  court  below. 

Judgment  affirmed. 


GEORGE  CAMPBELL  v.  GEORGE  "W.  CARTER. 

To  entitle  the  plaintiff  to  a  preliminary  injunction  in  an  action  to  restrain  the  de- 
fendant from  harboring  the  plaintiffs  wife,  it  must  appear  conclusively  that  the 
defendant  has  acted  maliciously  and  not  from  motives  of  humanity. 

Hence,  where,  on  such  a  motion,  the  defendant,  who  was  the  wife's  father,  denied 
any  malice  or  improper  influence  over  the  wife,  and  the  wife  averred  fears  of 
personal  violence  from  her  husband,  the  motion  will  be  denied. 

SPECIAL  TERM,  January,  1869. 

MOTION  for  preliminary  injunction.  The  action  was  brought 
to  restrain  the  defendant  from  harboring  the  plaintiff's  wife  and 
child1,  and  from  preventing  the  plaintiff  visiting  them. 
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The  plaintiff  obtained  an  order  to  show  cause  why  a  pre- 
liminary injunction  should  not  be  granted,  and,  on  the  hearing, 
it  appeared  by  affidavits  that  the  plaintiff  and  his  wife  had  since 
their  marriage  lived  with  the  defendant,  who  was  the  wife's 
father.  The  defendant  denied  having  improperly  influenced 
his  daughter  against  her  husband,  and  the  wife  also  made  affi- 
davit that  she  was  under  no  restraint  whatever,  but  that  she 
was  in  great  fear  of  personal  violence  from  her  husband,  the 
plaintiff,  and  could  not  safely  trust  herself  in  his  society,  and 
that  the  plaintiff  left  her  voluntarily. 

A.  Levinger,  for  the  motion. 
Philip  F.  Smith,  opposed. 

BKADY,  J. — In  Hutcheson  v.  Peck  (5  Johns.  196),  it  was  said, 
by  Spencer,  J.,  "  It  is  believed  that  the  books  furnish  no  prece- 
dent for  this  kind  of  action ;  and  further,  that  its  novelty  was 
no  argument  against  its  being  maintained,"  but  the  right  to 
recover  was  by  the  prevailing  opinions  of  the  court  made  de- 
pendant upon  the  defendant's  malicious  or  corrupt  conduct.  It 
was  the  rule,  prior  to  that  case,  and  is  now,  that  the  mere  har- 
boring of  a  married  woman  by  a  stranger  from  motives  of 
humanity,  would  not  give  the  husband  a  right  of  action ;  and, 
as  was  also  said  in  the  case  referred  to,  the  same  acts  which  in 
a  stranger  might  be  deemed  to  proceed  from  improper  and  un- 
justifiable motives,  ought  to  be  considered  as  proceeding  from 
parental  affection  when  committed  by  the  father,  who  is  bound 
by  the  laws  of  nature  to  shelter  and  protect  his  child.  The 
good  sense  of  these  views  cannot  be  gainsaid,  and  no  action 
of  this  kind  should  be  countenanced  in  the  absence  of  proof 
which  leads  to  no  other  conclusion  than  that  the  defendant  has 
acted  maliciously.  The  evidence  submitted  on  this  motion 
justifies  no  such  conclusion.  The  plaintiff's  wife  alleges  im- 
proper conduct  on  the  part  of  the  plaintiff,  which  she  regards 
as  sufficient  to  warrant  apprehension  of  personal  violence,  and 
the  defendant  denies  any  attempt  to  improperly  influence  her. 
This  motion  cannot  be  entertained,  therefore,  and  must  be  de- 
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nied.  No  relief  suggested  would  be  authorized  upon  the  facts 
disclosed,  but  if  a  meeting  of  the  plaintiff  and  his  wife  can  be 
promoted  by  the  defendant  with  a  view  to  their  future  union 
and  welfare,  it  would  be  commendable  in  him  to  employ  his 
influence  thereto.  The  meeting  could  be  readily  arranged,  so 
that  the  plaintiff's  wife  would  be  perfectly  safe  and  free  from 
the  influence  which  the  plaintiff  seems  to  think  is  unjustly  ex- 
ercised against  his  marital  rights.  This  court,  acting  as  a  court 
of  conciliation,  will  lend  its  support  to  accomplish  a  reunion 
between  the  plaintiff  and  his  wife,  if  it  can  be  used  for  that 
purpose,  but  cannot  enforce  in  this  case  by  order  such  a  result, 
directly  or  indirectly. 

Motion  denied. 


THE  FOUETH  NATIONAL  BANK  v.  AMBROSE  SNOW  AND  ANOTHER. 

The  plaintiff  received  from  an  insurance  company  as  collateral,  for  a  loan  made 
to  it,  certain  notes  of  the  defendants,  which  the  latter  had  given  to  the  com- 
pany in  payment  for  a  risk  assumed  :  Held,  in  an  action  on  the  notes  against 
the  makers,  that  the  plaintiff  was  a  holder  for  value,  and  that  it  was  no  defense 
that  the  insurance  company  was  insolvent  when  it  assumed  the  risk  for  which 
the  notes  were  given,  it  appearing  that  the  plaintiffs  loan  to  the  company  was 
in  any  part  unpaid. 

SPECIAL  TEEM,  January,  1869. 

MOTION  by  the  defendants  to  vacate  a  judgment  taken  for 
want  of  an  answer  and  for  leave  to  serve  an  answer. 

The  action  was  brought  on  two  promissory  notes  made  by 
the  defendants  to  the  Washington  Marine  Insurance  Company, 
and  by  that  company  endorsed  to  the  plaintiff  for  value.  The 
defendants  alleged  that  the  notes  were  given  to  said  company 
by  them  for  premiums  due  it  on  certain  policies  of  Insurance 
issued  to  the  defendants  by  the  company  at  a  time  when  the 
company  was  utterly  insolvent  and  unable  to  pay  its  debts ; 
that  the  notes  in  suit  with  others  had  been  deposited  with  the 
plaintiffs  by  the  company  as  security  for  a  loan  made  to  the 
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latter;  and  that  the  plaintiffs  have  collected  the  amount  of 
said  loan,  except  about  $2,400. 

The  motion  was  opposed  on  grounds  stated  in  the  opinion 
of  the  court. 

Richard  H.  Huntley,  for  the  motion. 
Livingston  K.  Mitter,  opposed. 

BEADY,  J. — The  plaintiffs  received  the  notes  in  suit  and 
other  notes  of  various  persons  from  the  Washington  Marine 
Insurance  Company,  according  to  the  statement  of  the  defend- 
ants in  this  action,  as  security  for  money  loaned,  and  it  seems, 
at  the  time  such  loan  was  made.  The  defendants  also  allege 
that  the  Washington  Marine  Insurance  Company  received  the 
notes  from  them  in  payment  for  a  risk  assumed  when  the  com- 
pany was  insolvent,  in  which  condition  it  had  continued  to  be. 
And  further,  that  the  debt  which  these  notes  were  given  to  secure 
had  been  all  collected  out  of  the  other  collaterals,  except  the  sum 
of  about  two  thousand  four  hundred  dollars,  and  upon  these  facts 
they  ask  to  be  permitted  to  put  in  an  answer,  judgment  having 
been  obtained  against  them  by  default.  I  do  not  deem  it 
necessary  to  consider  the  plaintiffs'  action  in  the  Superior 
Court,  because  it  has,  in  my  judgment,  no  bearing  on  this 
application.  The  plaintiffs  having  made  a  loan  predicated  on 
the  defendants'  notes  is  a  holder  for  value,  and  is  entitled  to 
recover  the  amount  of  the  notes,  unless  the  sum  which  they 
were  given  to  secure  has  been  paid,  in  which  case  the  plaintiffs 
would  have  no  title  to  them.  If  the  debt  has  been  paid  only 
in  part,  the  plaintiffs  would  be  limited  to  the  balance  due, 
because  the  transfer  of  the  notes  was  intended  to  cover  the  sum 
loaned,  and  the  notes  can  be  used  by  them  only  for  that  pur- 
pose. The  residuary  interest  would  be  in  the  Washington 
Marine  Insurance  Company,  if  it  had  not  gone  into  bank- 
ruptcy, which  placed  it  by  legal  effect  in  the  assignees  ap- 
pointed by  the  proper  authority.  Assuming  the  statement  to 
be  true  that  the  debt  mentioned  has  been  paid  all  but  $2,400, 
there  is  no  defense  to  this  action,  because  that  sum  is  in  excess 
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of  the  defendants'  notes.  The  plaintiffs  being  holders  for 
value,  no  equities  can  be  interposed  against  their  recovery 
growing  out  of  the  transactions  between  the  original  parties. 
In  this  action  for  the  reasons  assigned  the  defendants  can  have 
no  relief;  and  I  discover,  on  reflection,  no  mode  of  procedure 
for  indemnity  but  to  assert  their  right  to  a  distributive  share 
of  the  assets  of  the  Washington  Marine  Insurance  Company, 
as  its  creditors.  The  plaintiffs  are  under  obligations  to  account 
for  the  proceeds  of  the  collaterals  which  were  deposited  with 
them,  and  I  am  inclined  to  the  opinion,  could,  on  a  proper 
application  of  the  defendants  and  others  occupying  the  same 
alleged  relation,  be  enjoined  from  paying  over  to  the  assignees 
in  bankruptcy  (unless  there  be  some  provision  in  the  bankrupt 
law  itself  to  the  contrary)  any  moneys  paid  by  them  in 
excess  of  the  plaintiffs'  debt  upon  obligations  fraudulently 
obtained  by  the  Washington  Marine  Insurance  Company,  if 
such  moneys  could  be  separated  from  the  bulk  of  the 
plaintiffs'  receipts.  A  court  of  equity  would  hold  them  for 
the  owners,  inasmuch  as  the  defense  which  would  be  valid 
against  the  company  was  unavailable  against  the  notes  in  the 
hands  of  the  plaintiffs  under  the  law  governing  negotiable 
instruments.  A  proceeding  to  accomplish  that  object  would 
require  the  presence  of  all  the  parties  connected  with  the  trans- 
actions, and  this  court  has  not  the  power  in  this  case  to  direct 
them  to  be  brought  in.  These  suggestions  are  made  in  answer 
to  the  proposition  of  the  counsel  for  the  defendants  that  there 
must  be  some  mode  of  giving  the  defendants  relief,  who  have 
not  only  the  defense  of  fraud  against  the  notes  but  a  counter 
claim  also  against  the  Washington  Marine  Insurance  Company. 
There  being  no  defense  to  this  action  and  no  means  of  indem- 
nifying the  defendants  herein,  their  motion  must  be  denied. 
The  plaintiffs  are  entitled  to  judgment. 

Motion  denied. 
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Muldowney  v.  Corney. 


EDWARD  J.  MULDOWNEY  v.  JOHN  CORNET. 

Supplementary  proceedings  cannot  be  sustained  on  the  return  of  a  marshal  to  an 
execution  issued  out  of  a  district  court.  The  act  of  1865  (chap.  400,  p.  738, 
§  2)  only  refers  to  process  issued  by  the  Marine  Court. 

SPECIAL  TERM,  February,  1869. 

MOTION  to  dismiss  supplementary  proceedings.  Judgment 
was  obtained  in  the  Fifth  District  Court  for  $72.50,  and  execu- 
tion issued  thereon  to  a  city  marshal,  who  returned  the 
execution  wholly  unsatisfied.  These  facts  appearing  by  affi- 
davit, the  court  granted  an  order  requiring  the  defendant  to 
appear  before  a  referee,  and  be  examined  under  section  292  of 
the  Code.  The  defendant  moved  to  dismiss  the  proceedings. 

BRADY,  J. — The  act  of  1865,  page  738,  amendatory  of  the 
act  of  1862,  by  section  3,  provides  that  the  return  of  a  marshal 
to  any  process  issued  by  any  justice  of  the  Marine  Court,  and 
directed  to  him  for  service  or  execution,  shall  have  the  same 
force  and  effect  as  the  return  of  a  sheriff  to  process  issued  out 
of  courts  of  record.  There  is  no  such  provision  in  respect 
to  the  return  of  a  marshal  upon  an  execution  issued  out  of  the 
district  courts.  If  the  execution  upon  a  judgment  in  one  of 
those  courts  is  issued  or  returned  therefore  before  any  transcript 
is  filed  in  the  office  of  the  clerk  of  the  county  by  which  such 
judgment  becomes  a  judgment  of  this  court,  no  proceedings 
supplementary  can  be  predicated  of  such  return.  By  section 
292,  the  order  in  such  proceedings  must  be  based  upon  the 
return  of  an  execution  issued  to  the  sheriff,  where  the  order  for 
examination  is  not  merely  in  aid  of  the  execution  still  outstand- 
ing. The  statute  must  be  strictly  followed,  and  as  there  is  no 
provision  of  law  by  which  the  return  of  a  marshal  to.  the 
execution  issued  out  of  a  district  court  shall  have  the  same 
force  and  effect  as  the  return  of  a  sheriff  to  process  issued  out 
of  a  court  of  record,  no  proceeding  supplementary  can.be  sus- 
tained on  such  a  return.  The  order  granted,  therefore,  must 
be  discharged.  Ordered  accordingly. 
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UNION    PAPER    COLLAR    COMPANY  v.   METROPOLITAN   COLLAR 

COMPANY. 

Where  facts  and  circumstances  are  shown  which  warrant  a  presumption  that  a 
book  or  document  sought  contains  evidence  which  will  prove  or  tend  to  prove 
some  facts  which  the  party  applying  has  to  establish,  the  application  for  a  dis- 
covery should  be  granted : 

Held,  therefore,  in  an  action  to  restrain  an  infringement  of  a  trade  mark,  that  the 
defendants  were  entitled  to  an  order  for  the  inspection  of  the  plaintiffs'  books,  it 
appearing  by  affidavits  that  such  books  were  likely  to  show  that  the  trade 
mark  had  not  become  the  symbol  of  a  well-known  and  valuable  article  of  mer- 
chandise, and  that  the  plaintiffs  were  not  the  prior  users  of  the  trade  mark. 

SPECIAL  TERM,  February,  1869. 

MOTION  by  defendants  for  leave  to  inspect  the  plaintiffs* 
books. 

The  action  was  brought  to  restrain  the  infringement  of  a 
trade  mark.  The  plaintiffs  claimed  to  establish  their  right  to 
the  trade  mark  by  reason  of  priority  of  appropriation  and  of 
the  reputation  acquired  by  sales  of  their  goods  thereunder. 
The  defendants  claimed  that  the  plaintiffs  were  not  the  first  to 
appropriate  the  trade  mark,  and  that  they  had  never  intro- 
duced their  goods  under  the  said  name  in  any  market,  or  ever 
sold  any  goods  under  the  said  name,  unless  in  very  trifling 
quantities  and  at  merely  nominal  prices,  and  that  the  said 
sales  were  not  made  for  the  purpose  of  profit  but  merely  to 
avoid  a  forfeiture  of  the  charter  of  the  plaintiffs'  for  non-user, 
and  that  they  are  not  now,  and  never  had  been,  engaged  in  the 
business  of  manufacturing  and  selling  collars,  and  that  the 
entries  in  the  plaintiffs'  books  will  establish  the  fact  as  to  their 
alleged  prior  use  and  introduction  of  the  alleged  trade  mark. 

Blatchford,  Seward  &  Griswold,  for  plaintiffs. 
Spring  &  Wetmore,  for  defendants. 

BRADY,  J. — I  consider  the  case  of  Lefferts  v.  Bram/pton 
(24  Howard  Pr.  257),  decided  by  the  general  term  of  this 
court,  conclusive  of  the  defendants'  right  to  the  inspection 
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demanded.  In  that  case  it  was  held  that  if  facts  and  circum- 
stances are  shown  which  warrant  a  presumption  that  the  book 
or  document  sought  contains  evidence  which  will  prove,  or  tend 
to  prove,  some  fact  which  the  party  applying  has  to  establish, 
the  application  for  a  discovery  should  be  granted.  In  this 
case,  if  the  defendants  can  prove  by  the  plaintiffs'  books  that 
the  Union  collar  was  not  sufficiently  distributed  by  sales  to 
have  acquired  any  value  as  an  article  of  merchandise,  it  cannot 
be  said  that  such  fact  may  not  tend  to  establish  their  defense,  in 
connection  with  proof  of  their  use  of  the  trade  mark  at  or  about 
the  same  time.  It  would  not  be  absolute  proof  against  the 
plaintiffs'  claim,  but  would  tend  to  affect  it  to  the  advantage 
of  the  defense  interposed  in  this  action  which  is  twofold : 

1.  That  the  trade  mark  had  not  become  the  symbol  of  a 
paper  collar  well  known  and  valuable  as  an  article  of  mer- 
chandise. 

2.  That  the  defendants  have  the  right  to  such  mark  by 
prior  or  cotemporaneous  use  and  sales  by  which  their  manufac- 
ture became  their  celebrity  and  valuable. 

Order  granted. 


CASPEK  WELZ  v.  GEOEGE  W.  NILES  AND  ANOTHER. 

'The  court  will  restrain,  by  injunction,  the  execution  of  a  void  warrant  issued  in 
summary  proceedings  for  the  recovery  of  land,  it  appearing  that  the  party  in 
whose  favor  the  warrant  was  issued  was  irresponsible,  and  the  plaintiif  had, 
therefore,  no  adequate  remedy  at  law,  in  case  of  the  execution  of  such  warrant. 

SPECIAL  TERM,  March,  1869. 

MOTION  to  dissolve  injunction. 

The  action  was  brought  to  restrain  the  defendants  from  ex- 
ecuting a  warrant  issued  September  1,  1868,  in  certain  sum- 
mary proceedings  to  recover  possession  of  demised  premises, 
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had  before  the   city  judge.     A  preliminary  injunction  was 
granted,  which  the  defendants  moved  to  vacate. 

George  W.  Niles,  for  the  motion. 
James  H.  Whitelegge,  opposed. 

BAEKETT,  J. — The  proceedings  of  June  13,  1868,  and  of 
September  1,  1868,  were  void.  In  neither  instance  did  the 
alleged  tenancy  expire  upon  the  day  when  the  summons  was 
issued,  nor  upon  the  preceding  day.  The  summons  in  each 
case  should,  therefore,  have  been  made  returnable  in  not  less 
than  three  nor  more  than  five  days  (Laws  of  1868,  chap.  828, 
§  1).  Even  if  the  September  proceeding  had  been  instituted 
upon  the  day  when  the  tenancy  terminated,  it  was  still  irregu- 
lar and  void,  in  that  the  summons  was  not  made  returnable 
after  12  M.  and  before  6  P.  M.  (Id.) 

The  execution  of  a  warrant  based  upon  such  proceedings 
would  be  an  act  of  trespass,  which  the  plaintiff  charges  would 
work  irreparable  injury,  and  for  which  he  has  no  adequate  legal 
remedy.  Again,  he  stated  in  his  affidavit  that  the  defendant, 
Niles,  is  irresponsible,  and  this  is  nowhere  denied.  The  answer 
denies  all  the  averments  in  the  complaint,  but  this  statement  is 
not  made  in  the  complaint".  It  is  found  in  the  plaintiff's  affi- 
davit, and  the  defendants'  opposing  affidavit  fails  to  notice  it. 
Thus  we  have  a  threatened  trespass  by  an  irresponsible  defend- 
ant, the  infliction  of  which,  it  is  charged,  would  work  irrepara- 
ble injury  and  which  could  not  be  adequately  redressed.  Under 
such  circumstances  the  injunction  should  be  retained. 

There  is  nothing  in  the  other  point.  The  delay  in  prose- 
cuting the  action  has  not  been  unreasonable,  and  the  defendants 
have  it  in  their  power  to  place  it  upon  the  calendar  and  to  move 
it  when  reached.  This  objection  is  also  fully  met  by  the  affi- 
davit of  the  plaintiff's  attorney,  and  especially  by  the  statement 
of  his  inability  to  discover  the  defendants'  attorney  and  the  in- 
formation which  he  received,  and  which  is  wholly  unexplained, 
that  the  name  of  such  attorney  is  assumed  by  the  defendant, 
Niles. 

The  motion  must  be  denied,  with  costs. 
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JOHN   H.    HIKER   AND    OTHERS,  v.   THE   MAYOR,   ALDERMEN, 
AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK. 

The  commissioners  of  estimate  and  assessment  appointed  in  a  proceeding  to  open 
a  street  in  the  city  of  New  York  have  no  authority  to  impose  any  condition  to 
be  performed  by  the  owners  of  lands  taken  prior  to  payment  to  them  of  the 
awards  made.  The  statute  (Laws  of  1813,  ch.  86,  §  178)  under  which  such 
commissioners  are  created,  being  summary  in  its  nature,  should  be  strictly  con- 
strued. 

The  confirmation  of  the  report  of  the  commissioners  by  the  Supreme  Court,  in  a 
particular  case,  though  conclusive  in  reference  to  all  acts  which  the  commis- 
sioners had  the  power  to  perform,  is  not  so  as  to  matters  beyond  their  jurisdic- 
tion. 

TRIAL  before  the  court  without  a  jury. 

The  action  was  brought  by  the  plaintiff's  to  recover  $2,996, 
the  difference  between  the  awards  for  certain  lots  taken  in  the 
opening  of  Seventy-fourth  street,  and  the  assessments  for  benefit 
to  adjoining  lands  arising  from  the  opening  of  the  street.  The 
defendants  claimed  that  the  awards  were  made  upon  the  ex- 
press condition  that  the  buildings  on  the  lots  taken  should  be 
removed  therefrom,  that  the  removal  of  such  buildings  was  a 
condition  precedent  to  the  payment  of  the  award,  that  the 
plaintiffs  had  been  requested  to  remove  the  building  and  im- 
provements on  the  lots,  but  had  not  done  so.  On  admitted 
facts,  the  action  was  tried  before  the  court  without  a  jury.  It 
was  admitted  that  on  one  of  the  three  lots  taken  there  was  a 
stone  building,  which  was  built  thereon  prior  to  1807,  when 
Seventy-fourth  street  was  first  authorized  to  be  laid  out  on  the 
map  or  plan  of  the  city,  that  the  commissioners  of  estimate  and 
assessment  reported  that  any  buildings  on  the  lots  would  be  re- 
quired to  be  removed  therefrom,  that  the  plaintiffs  have  never, 
since  the  confirmation  of  the  report,  claimed  any  estate  in  the 
lots,  nor  ever  refused  to  surrender  the  same  to  the  defendants, 
<fec. 

Judgment  was  rendered  for  the  plaintiffs,  with  opinion,  as 
follows : 

Lee  &  Alvord,  for  plaintiffs. 
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Richard  O*  Gorman  &  John  K.  Hackett,  for  defendants. 

BEADY,  J. — Statutes  authorizing  summary  proceedings,  and 
"by  which  extraordinary  power  is  given  to  courts  or  officers  are 
to  be  strictly  construed.  (Sedgwick  on  Stat'y  and  Con'l  Law, 
347,  351 ;  Striker  v.  Kelly,  2  Denio,  330 ;  King  v.  The  Mayor, 
<&c.,  36  K  Y.  182 ;  Hill  v.  Mohawk  &  Hudson  R.  R.  Co.,  7 
N.  Y.  152.)  The  commissioners  of  estimate  and  assessment, 
appointed  in  a  proceeding  to  open  a  street,  are  created  by  such 
statutes  as  those  referred  to,  and  they  have  no  other  powers 
than  those  expressly  conferred.  They  are,  under  the  provisions 
of  the  act  of  1813,  chap.  86,  §  178,  to  make  a  just  and  equit- 
able estimate  and  assessment  of  the  loss  and  damage,  if  any, 
over  and  above  the  benefit  and  advantage  to  the  respective 
owners  of  the  land  required  for  the  purpose.  They  have  no 
authority  to  impose  any  condition  to  be  performed  by  him, 
prior  to  payment  to  the  person  to  whom  an  award  is  made 
(Hill  v.  Mohawk  <&  Hudson  R.  R.  Co.,  supra}.  "When  they 
assume  to  do  it,  they  act  without  jurisdiction,  and  their  award, 
so  far  as  it  is  conditional,  cannot  be  upheld.  The  confirmation 
of  their  report  by  the  Supreme  Court,  though  conclusive  in 
reference  to  all  acts  which  the  commissioners  had  the  power 
to  perform  (King  v.  The  Mayor,  (&c.,  supra),  is  not  so  as  to 
matters  of  which  they  had  no  authority.  Neither  the  Su- 
preme Court,  nor  the  consent  of  the  parties  interested, 
could  enlarge  the  powers  of  the  commissioners.  When  the 
Legislature  provided  that  the  confirmation  of  the  report  of  the 
commissioners  should  be  final  and  conclusive  upon  all  persons, 
it  was  with  reference  to  the  powers  conferred,  and  with  knowl- 
edge of  the  legal  construction  placed  upon  similar  statutes,  that 
none  beyond  the  power  given  could  be  exercised.  The  com- 
missioners have  an  abstract  duty  to  perform,  clearly  stated  and 
easily  understood,  which  must  be  performed,  to  be  final,  in  the 
manner  prescribed,  and  to  the  extent  only  which  is  expressly 
defined.  The  plaintiffs  are,  for  these  reasons,  entitled  to  judg- 
ment. 

Judgment  for  plaintiffs. 
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ELEANOR  F.  BISHOP  v.  PATRICK  BAXTER. 

In  an  action  for  the  recovery  of  personal  property,  under  the  Code  of  Procedure; 
a  claim  (Code,  §  216)  was  interposed  on  behalf  of  a  third  person,  by  his  agent, 
who  made  oath  that  he  was  duly  authorized  to  make  the  claim  and  required 
affidavit :  Held,  that  such  claim  and  affidavit  might  be  made  by  the  agent  on. 
behalf  of  his  principal. 

SPECIAL  TERM,  July,  1869. 

THIS  was  an  action  to  recover  possession  of  personal  prop- 
erty on  which  the  plaintiff  had  made  a  requisition  on  the  sheriff 
to  take  possession.  A  claim  was  made  upon  the  sheriff  under 
§  216  of  the  Code,  in  the  name  of  a  third  person,  as  owner  of 
the  property.  The  necessary  affidavit  was  made  by  the  father 
of  the  third  person,  the  latter  being  absent  from  the  State,  the 
affidavit  averring  the  agency  of  the  father,  &c. 

The  plaintiff  now  moved  for  an  order  compelling  the  sheriff 
to  deliver  the  property  to  her,  which  the  sheriff  had  refused  to 
do  unless  indemnified. 

Lewis  8.  Thomas,  for  the  motion. 
R.  W.  Townsend,  opposed. 

BRADY,  J. — This  motion  must  be  denied.  The  statute, 
Code,  §  216,  is  designed  for  the  protection  of  the  sheriff,  and 
when  a  claim  of  title  is  made  by  any  person  other  than  the  de- 
fendant or  his  agent,  to  the  property  in  dispute,  the  plaintiff 
must  indemnify  the  sheriff:  Such  claim  may  be  interposed  by 
the  third  person  as  an  agent  on  his  behalf.  In  this  case  the 
claim  is  interposed  through  the  agent  of  the  third  person,  but 
such  agent  swears  that  he  is  duly  authorized  to  do  what  he  has 
done.  There  is  no  summary  way  of  investigating  the  truth  or 
lona  -fides  of  the  alleged  agency  or  claim.  The  statute  is  im- 
perative. When  a  claim  is  interposed,  the  sheriff  is  entitled  to 
indemnity.  To  hold  that  such  a  claim  could  not  be  set  up  by 
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an  agent  of  a  third  party,  would  be  to  strictly  construe  a  reme- 
dial statute,  and  which  would  be  in  hostility  to  well  established 
rules  of  construction.  The  doctrine  offacitper  alium  facit 
per  se  applies  to  the  section  of  the  Code  already  mentioned,  and 
the  claim  therein  allowed  to  be  made,  may  be  put  in  by  an 
agent.  The  statements  made  in  the  plaintiff's  deposition  mili- 
tate against  the  good  faith  of  the  agent's  acts,  and  make  the 
construction  given  to  the  section  under  consideration  a  seeming 
hardship.  The  plaintiff,  however,  gave  sureties  when  the  action 
was  commenced,  and  they  would  doubtless  be  satisfactory  to  the 
sheriff  on  the  subject  of  indemnity. 

Motion  denied. 


ANNA  O.  JONES  v.  CABOLINE  DIEDEKICH  AND  LEVY  COHEN. 

The  plaintiff,  under  the  apprehension  that  her  husband  would  be  taken  to  prison 
under  an  order  of  arrest  issued  against  him  on  the  application  of  the  defend- 
ants, executed  a  chattel  mortgage  on  her  property  to  the  defendants.  There 
being  some  doubt  as  to  the  validity  of  the  claim  for  the  payment  of  which  the 
mortgage  was  made:  Held,  that  the  court  will  enjoin  the  defendants  from  dispos- 
ing of  the  mortgage  or  interfering  with  the  mortgaged  property  until  the 
hearing  of  the  action. 

SPECIAL  TERM — November,  1869. 
MOTION  to  continue  an  injunction. 

The  action  was  brought  to  set  aside  a  chattel  mortgage 
given  by  the  plaintiff  and  her  husband  to  the  defendants  in 
settlement  of  an  action  brought  by  the  defendant,  Diederich, 
against  the  plaintiff's  husband,  to  procure  the  discharge  of  an 
order  of  arrest  issued  against  him  in  that  action. 

Ferdinand  Kurzman,  for  plaintiff. 
H.  D.  Lapaugli,  for  defendant,  Cohen. 

BKADY,  J. — The  mortgage  was  executed  by  the  plaintiff 
VOL.  III.— 12 
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under  the  apprehension  that  her  husband  would  be  taken  to 
prison  by  virtue  of  the  process  issued  against  him  on  the  appli- 
cation of  the  defendant,  Caroline  Diederich.  This  fact  appears 
from  the  papers  read  on  behalf  of  the  defendant.  The  truth- 
fulness of  the  cause  of  action  on  which  such  process  was  ob- 
tained is  denied  by  the  plaintiffs  husband,  and  although  the 
evidence  shows  that  he  may  have  admitted  his  guilt,  yet  for 
the  purposes  of  such  an  action  as  this  it  is  sufficient  if  there 
exist  any  doubt  of  the  validity  of  the  claim  for  the  payment  of 
which  the  mortgage  was  made.  The  appeal  was  made  to  the 
plaintiff  by  her  husband  to  execute  the  mortgage  and  she 
refused,  but  when  it  was  said  that  her  husband  must  get  ready 
to  depart,  her  resolution  was  overcome  and  she  yielded  to  what 
seemed  to  be  a  necessity,  and  through  fear  that  her  husband 
would  be  imprisoned.  I  am  quite  aware  that  this  case  is  in 
some  respects  not  as  strong  as  similar  cases  in  which  courts 
have  interposed  to  shield  a  woman  from  acts  of  a  kindred  char- 
acter (see  Eadie  v.  Shumer^  26  N.  Y.,  p.  1),  but  the  general 
rule  is  that  the  appropriation  of  property  by  a  wife  to  save  her 
husband  from  imprisonment  must  be  obtained  under  circum- 
stances which  leave  no  doubt  either  of  the  validity  of  the  claim 
against  her  husband,  or  the  full  consciousness  on  her  part  of 
the  effect  of  her  own  deed.  The  injunction  must  therefore  be 
continued  until  the  hearing  of  this  case.  This  decision  is  made 
without  prejudice  to  the  defendant's  right  to  apply  for  further 
security,  if  the  undertaking  on  which  the  injunction  was 
granted  is  deemed  to  be  insufficient. 

Ordered  accordingly. 
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MICHAEL  CARROLL  v.  MICHAEL  COUGHLIN  AND  JOHN  SMITH. 

It  is  a  general  principle  that  where  a  power  is  conferred  by  statute,  there  arises 
by  implication,  when  the  statute  is  silent  on  the  subject,  the  necessary  author- 
ity to  make  it  effectual. 

In  a  case,  therefore,  where  it  is  provided  by  statute  (the  Mechanics'  Lien  Law, 
Laws  of  1863,  Ch.  600),  that  the  owner  of  premises  against  which- a  mechanic's 
lien  is  filed  may  institute  proceedings  to  terminate  the  lien,  by  service  of  notice 
on  the  lienor  to  appear,  <fcc.,  though  the  statute  does  not  expressly  declare  what 
shall  be  the  effect  of  the  Honor's  failure  to  appear  on  the  day  named  in  the 
notice,  the  court  will  look  at  the  intention  of  the  legislature  and  will  grant  a 
judgment  terminating  the  lien. 

Held,  further,  that  the  owner  of  property  who  denies  the  validity  of  a  lien  filed 
against  it,  will  not  be  required,  in  order  to  terminate  the  lien,  either  to  make 
the  deposit  of  money  as  provided  by  section  10  of  the  act,  or  to  await  the 
action  of  the  lienor,  for  the  year  within  which  the  latter's  right  to  foreclose  is 
restricted,  but  he  may  at  any  time  serve  notice  of  an  application  to  exempt  the 
property  from  the  lien. 

SPECIAL  TERM — ^November,  1869. 

MOTION  by  the  owner  of  property  to  exempt  the  same  from 
certain  mechanics'  liens. 

The  liens  were  filed  during  the  month  of  September,  1869, 
and  in  October,  1869,  the  owner  served  on  the  lienors  a  notice 
that  an  application  would  be  made  to  a  judge  of  this  court  for 
an  order  or  judgment  exempting  the  property  from  any  claim 
on  account  of  the  liens.  The  motion  was  granted  with  the  fol- 
lowing opinion. 

Stanley,  Langdell  <&  JSrown,  for  the  motion. 

BRADY,  J. — It  is  provided  by  section  4  of  the  act  of  1863, 
to  secure  the  payment  of  mechanics'  liens  (Laws  1863,  p.  859), 
that  any  person  or  persons  having  filed  a  notice  of  lien,  may  in 
ten  days  thereafter  institute  a  proceeding  to  enforce  or  fore- 
close the  lien,  and  any  owner  or  other  person  interested  may 
also  commence  such  proceedings,  &c.  The  proceedings  shall 
be  commenced  (§  5)  by  a  notice  stating  the  liens  and  times  of 
filing,  and  be  served  upon  all  persons  having  filed  notices  of 
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lien  at  the  place  by  them  designated,  requiring  them  to  appear 
in  court  at  a  day  and  hour  named,  which  notice  shall  be  served 
ten  days  before  the  time  specified  (except  those  acquiring  after 
liens) ;  and  within  ten  days  after  such  service,  each  party  shall 
file  in  court  or  with  the  clerk  a  brief  statement  of  his  claim, 
and  any  party  interested  may,  in  five  days,  state  his  objections 
to  such  claim,  &c.  These  sections,  as  we  have  seen,  provide 
that  the  owner  may  initiate  the  proceeding  to  terminate  the 
lien  upon  his  property  by  the  service  of  a  notice  upon  the 
lienors,  who  have  ten  days  after  service  thereof  to  file  in  court 
a  brief  statement  of  their  claims,  and  the  object  of  the  sections 
js  to  restrict  the  right  of  the  lienors  to  commence  an  action 
within  one  year  after  the  filing  of  the  lien,  which  they  may  do, 
unless  the  owner  compels  them  to  begin  at  an  earlier  period. 
The  latter  proposition  results  from  the  construction  to  be 
placed  upon  §  10,  which  provides  for  the  manner  in  which 
liens  may  be  discharged,  and  which,  by  the  third  subdivision, 
declares  that  it  may  be  accomplished  by  an  entry  of  an  order 
to  discharge  the  same  by  any  judge  of  a  court  of  record,  made 
on  due  proof  that  one  year  has  elapsed ;  that  no  action  or  pro- 
ceeding has  been  had  on  such  lien,  and  a  certificate  of  the 
clerk  that  no  notice  of  such  proceeding  has  been  filed  with  him. 
By  section  7  it  is  provided  that  in  case  the  parties  notified  shall 
neglect  to  appear  and  object  or  insist  on  any  claim,  the  court 
may  take  the  proofs  and  determine  the  equities  of  the  parties, 
&c. ;  and  by  section  10  (4th  subdivision),  to  which  reference 
has  already  been  made,  it  is  provided  that  a  lien  may  be  dis- 
charged by  a  judgment,  or  docket  of  a  judgment,  exempting 
such  property  after  ten  days  have  elapsed  and  no  appeal  has 
been  taken  therefrom.  If  the  owner  can  initiate  the  proceed- 
ings and  cannot  terminate  the  lien,  then  the  power  conferred 
is  an  absurdity,  which  we  cannot  say  it  was  the  intention  of 
the  legislature  to  enact.  It  is  a  general  principle  that  where  a 
power  is  conferred  by  statute  there  arises  by  implication,  when 
the  statute  is  silent  on  the  subject,  the  necessary  authority  to 
make  it  eifectual.  It  is  not  expressly  declared  by  the  act 
under  consideration  what  shall  be  the  effect  of  a  failure  of  the 
lienor  to  appear  and  file  a  statement  of  his  claim,  on  the  day 
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named  in  a  notice  from  the  owner,  but  the  sections  to  which 
reference  has  been  made  show  the  intention  of  the  legisla- 
ture to  be  that  the  owner  shall  possess  the  right  to  compel  a  speedy- 
determination  of  the  validity  of  a  lien  filed  against  his  prop- 
erty, which  the  lienor  should  not  retard  simply  because  he 
chooses  for  any  reason  to  delay  during  the  greater  part  of  the 
year  given  him  to  enforce  his  lien.  The  reason  for  such  a  con- 
struction of  the  statute  is  obvious,  and  it  is  that  the  lien  being 
an  incumbrance  upon  the  property,  affecting  its  value,  and  also 
a  cloud  upon  the  title,  should  not  be  permitted  to  remain,  if 
unauthorized  by  the  facts,  one  moment  beyond  the  time  neces- 
sary to  determine  in  a  legal  mode  its  validity.  It  is  my  opin- 
ion, therefore,  that  under  sections  4,  5,  7  and  10,  to  which  refer- 
ence has  been  made,  considered  together  in  regard  to  the  rights 
of  the  owner  secured  by  their  provisions,  the  owner  may  serve 
notice  on  the  lienors  to  appear,  and  if  they  fail  to  appear  and 
file  a  statement  of  their  claims  within  the  time  prescribed, 
the  court  before  which  the  lienors  are  cited  to  appear  may,  on 
proof  of  service  of  the  notice  and  the  failure  of  the  lienors 
stated,  direct  a  judgment  exempting  the  property  from  their 
liens,  in  the  language  of  section  10,  heretofore  recited.  Upon 
a  careful  consideration  of  this  subject  I  am  unable  to  discover 
any  reason  against  this  construction  of  the  sections  referred  to, 
assuming  them,  for  the  sake  of  the  argument,  to  be  of  extremely 
doubtful  import  upon  the  question  stated.  The  lienors  are 
required,  after  personal  service  of  the  notice,  to  file  their  claims, 
and  abundant  time  is  given  for  that  purpose.  If  they  neglect 
to  do  what  is  required,  it  involves  no  more  serious  consequences 
than  the  failure  to  answer  a  summons  served  in  twenty  days, 
and  thereby  permitting  judgment  to  be  taken,  or  to  do  any- 
other  act  which,  by  law,  must  be  performed  within  a  given 
period.  It  is  also  eminently  just  that  the  owner  who  denies 
the  validity  of  a  lien  shall  not  be  required  for  a  whole  year  to 
await  the  action  of  the  lienor,  and  keep  his  property  subject, 
during  that  time,  to  the  caprice  of  the  latter.  It  is  true  that 
the  owner  may  relieve  his  property  of  the  lien  by  depositing 
the  amount  to  the  credit  of  the  lien,  with  the  clerk  where  the 
lien  is  filed  (§  10),  but  the  owner  should  not  be  compelled  to 
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do  that,  unless  the  statute  is  imperative  that  he  cannot,  in  any 
other  mode,  procure  the  discharge  of  the  lien.  My  views  are, 
as  already  stated,  that  either  owner  or  lienor  may  be  the  pros- 
ecuting party,  and  that  in  either  proceeding  a  judgment  may 
be  rendered,  whether  the  party  served  appears  or  not. 

Ordered  accordingly. 


JAMES  K.  SPRATT  v.  JOHN  NICHOLSON. 

The  remedy  of  the  owner  of  premises  against  whkh  a  mechanic's  lien  is  filed,  to 
remove  and  discharge  the  lien,  is  by  a  motion,  on  notice  to  the  lienors  under 
statute,  and  not  by  an  action  in  equity:  Held,  therefore,  in  an  action  by  an 
owner  against  a  lienor,  to  remove  such  a  lien,  that  a  demurrer  to  the  complaint 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  will  be  sustained. 

SPECIAL  TEEM,  December,  1869. 

MOTION  for  judgment  on  demurrer. 

This  action  was  brought  to  obtain  judgment  that  two  of 
three  liens  on  the  property  of  the  plaintiff  be  removed  and 
discharged  of  record. 

The  complaint  alleged  that  the  plaintiff  was  the  owner  of 
certain  houses  in  this  city,  on  which  the  defendant  had  done 
certain  work;  that  the  defendant  had,  under  the  Mechanics' 
Lien  Law,  filed  three  notices  of  mechanics'  lien  during  the 
months  of  January  and  February,  1869,  on  the  said  houses  for 
the  same  work ;  that  proceedings  had  been  commenced  by  the 
defendant  to  foreclose  the  last  of  said  liens,  but  that  no  pro- 
ceedings had  been  commenced  to  foreclose  the  two  first  liens, 
and  demanded  judgment ;  that  said  two  first  liens  be  removed 
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and  discharged  of  record.  The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant. 

Henry  D.  Brennan,  for  plaintiff. 
Geo.  W.  Stevens,  for  defendant. 

BEADY,  J. — Having  decided  that  under  the  lien  law  of 
1863  ( Vide  Carroll  v.  Coughlin^  ante  p.  179),  an  owner  may 
compel  the  lienor  to  proceed  with  his  lien,  and  if  he  fails  to  do 
so,  the  court  may,  by  judgment  in  such  proceeding,  exempt  the 
property  affected  from  its  operation,  it  must  be  held  that  the 
demurrer  interposed  in  this  case  was  well  advised.  The  ques- 
tion, however,  which  otherwise  would  be  presented,  had  not 
been  passed  upon  in  any  adjudicated  case  when  the  demurrer 
herein  was  argued ;  and  as  this  is  an  action  in  equity  purely, 
and  one  which  seemed  necessary  to  give  the  plaintiff  relief,  I 
think  the  costs  to  be  allowed  the  defendant,  judgment  being  in 
his  favor  on  the  demurrer,  should  be  limited  to  $10. 

Ordered  accordingly. 


CABOLINE  M.  DANKLESSEN  v.  THOMAS  L.  BRAYNAED. 

The  execution  and  delivery  to  the  plaintiff  of  a  written  order  by  a  third  party, 
addressed  to  the  defendant,  directing  the  latter  to  pay  over  to  the  plaintiff 
certain  prize  moneys  collected  for  his  account  from  the  United  States  govern- 
ment by  the  defendant:  Held,  sufficient  to  transfer  the  equitable  title  to  the 
plaintiff  so  as  to  entitle  him  to  maintain  an  action  against  the  defendant  for  the 
money. 

No  particular  form  of  words   is  necessary  to  create  an  equitable  assignment. 
•  Any  language  which  indicates  a  clear  intention  to  appropriate  the  fund  is  suffi- 
cient. 

The  fact  that  the  money  in  defendant's  hands  was  prize  money  collected  from  the 
government  does  not  invalidate  the  assignment,  under  the  act  of  Congrese 
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(Act  of  February  26,  1863),  in  relation  to  assignments  of  certain  classes  of 
claims  against  the  United  States  government. 

SPECIAL  TERM,  December,  1869. 

MOTION  for  judgment  on  demurrer  to  the  complaint. 

The  complaint  alleged  that  the  defendant  was  employed  as 
a  claim  agent  by  one  Griffiths,  a  gunner  in  the  United  States 
Navy,  to  collect  certain  prize  moneys  from  the  government ; 
that  said  Griffiths  had  assigned  all  his  rights  in  the  moneys  to 
be  collected  to  the  plaintiff,  and  had  given  her  an  order  on  the 
defendant  as  follows :  "  Please  pay  to  Mrs.  Caroline  M.  Dan- 
klessen, of  78  James  street",  my  prize  money  due  me  as 
gunner's  mate  of  the  R.  R.  Cuyler  when  she  captured  the 
steamer  Kate  Dale,  Eugene,  Sea  Lion,  Hunter,  &c.,  when  you 
receive  said  prize  money  from  the  United  States  government. 
New  York,  November  10,  1863.  Wm.  Griffiths,  gunner." 
That  the  defendant  collected  the  money  from  the  government, 
but  detained  the  same,  and  refused  to  account  to  the  plaintiff 
.therefor,  &c. 

The  defendant  demurred  to  the  complaint  on  the  grounds : 

1st.  That  the  plaintiff  had  not  legal  capacity  to  sue  ; 

2d.  That  the  complaint  did  not  state  facts  sufficient  to 
^constitute  a  cause  of  action. 

J.  D.  Billings,  for  the  motion. 
Sewell  <&  Pierce,  opposed. 

BRADY,  J. — In  this  case,  the  order  or  draft  upon  which  the 
action  is  based  is  an  equitable  assignment.  No  particular 
form  of  words  is  necessary  to  create  such  an  instrument.  Any 
language  indicating  a  clear  intention  to  appropriate  the  fund 
will  effectuate  the  object  ("Willard's  Eq.  Juris,  pp.  462,  463, 
;and  cases  cited).  The  plaintiff  having  the  equitable  title  may 
maintain  the  action  (Hastings  v.  McKlnley,  1  E.  D.  Smith, 
273).  There  is  nothing  in  the  act  of  Congress  of  February  26, 
1853,  to  which  the  defendant  referred  on  the  argument  which 
affects  this  question.  The  plaintiff's  right  to  maintain  this 
action  is  founded  upon  an  assignment  of  money  in  the  de- 
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fendant's  hands,  which  he  collected  from  the  United  States  for 
the  assignor,  and  is  not  the  assignment  therefore  of  a  claim 
against  the  United  States.  The  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer.  Ordered  accordingly,  with  leave,  how- 
ever, to  the  defendant  to  answer  in  twenty  days,  on  payment  ot 
costs. 

Ordered  accordingly. 


JOSEPH  McG-LONE  v.  MARY  ANN  GOODWIN  AND  OTHERS. 

Since  the  passage  of  the  act  of  1847  (Laws  of  184Y,  chap.  430),  a  tenant  in  com- 
mon of  a  vested  remainder  in  real  estate  may  institute  an  action  for  the  parti- 
tion of  the  estate,  notwithstanding  there  is  a  tenant  for  life  of  the  whole  estate 
in  possession. 

The  Court  of  Common  Pleas  has  jurisdiction  of  an  action  for  the  partition  of  real 
estate. 

SPECIAL  TERM,  December,  1869. 

MOTION  for  judgment  on  a  demurrer  to  the  complaint. 
The  action  was  brought  for  the  partition  of  real  property. 
The  defendant  Mary  Ann  Goodwin  was  the  owner  of  a  life 
estate  in  the  premises  sought  to  be  partitioned,  and  was  in  the 
actual  possession  thereof.  The  defendant  James  Goodwin 
was  seized  of  an  undivided  five-sixths  part  of  said  premises  in 
fee,  subject  to  the  life  estate  of  Mary  Ann  Goodwin.  And  the 
defendants  James  "Walsh  and  the  plaintiff  were  each  seized  of 
an  undivided  one-twelfth  part  in  the  premises  in  fee,  subject  to 
the  same  life  estate. 

Stephen  J.  Colahan,  for  the  motion,  relied  on  Blakeley  v. 
Colder  (15  N.  Y.  617). 

S.  JB.  Noble,  opposed,  cited  Fleet  v.  Borland  (11  How.  Pr. 
489). 
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BRADY,  J. — I  consider  the  opinion  of  Chief  Justice  Denio 
in  Bldkeley  v.  Calder  (15  .N.  Y.  623),  in  which  Comstock, 
Selden,  and  Paige,  J.  J.,  concurred,  entitled  to  a  controlling 
influence  on  the  question  presented  in  this  case.  It  is  quite 
clear,  whatever  may  have  been  the  views  entertained  prior 
thereto,  that  the  act  of  1847,  alluded  to  in  the  opinion,  declared 
in  effect  that  a  partition  may  be  made  where  there  exists  a 
tenancy  for  life  to  the  whole  estate,  and  provides,  as  well,  that 
the  commissioners  shall  allot  to  such  tenant  his  share  thereof 
without  reference  to  the  duration  of  such  estate,  and  make 
partition  of  such  share  and  allot  the  same  to  the  parties 
respectively,  who  shall  be  entitled  to  the  remainder  thereof,  ac- 
cording to  their  respective  rights  therein  whenever  in  the 
opinion  of  the  commissioners  it  can  be  done  without  prejudice 
to  the  rights  of  the  parties  (Laws  1847,  ch.  430,  §  5).  It  is 
true,  as  suggested  by  Justice  Denio,  that  if  the  estate  cannot 
be  partitioned  among  the  remaindermen  so  that  a  sale  must 
take  place,  the  court  must  consider  and  determine  whether, 
under  all  the  circumstances  of  the  case,  the  life  estate  shall  be 
excluded  from  the  sale,  and  the  remainder  alone  sold,  or 
whether  the  whole  life  estate  and  remainder  shall  be  sold.  It 
is  not  necessary,  however,  to  pursue  this  subject  further.  If 
the  court  has  jurisdiction  of  the  subject-matter,  the  demurrer 
must  be  overruled — the  ultimate  judgment  to  be  given  not 
being  under  consideration  at  present.  This  court,  as  already 
suggested,  may  entertain  an  action  of  partition  although  there 
is  a  tenant  for  life  of  the  whole  estate,  such  tenant,  as  in  this 
case,  being  made  a  party  to  the  proceedings.  The  case  of 
Fleet  v.  Dorland  (11  How.  Pr.  489)  is  in  conflict  with  the 
views  herein  expressed,  but  that  decision  rests  upon  the  lan- 
guage of  the  first  section  of  the  Revised  Statutes  in  relation  to 
the  partition  of  lands  (2  Rev.  Stat.  317,  §  1),  and  the  effect  of 
statute  of  1847  upon  it,  does  not  appear  to  have  been  con- 
sidered by  the  learned  justice  who  decided  that  case.  When, 
however,  the  case  of  Blakeley  v.  Calder  was  decided  at  the 
general  term  of  the  Supreme  Court  (13  How.  Pr.  477),  the 
same  justice  having  considered  the  statute  of  1847,  declared  the 
converse  of  his  first  proposition,  and  said  "  an  existing  admitted 
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life  estate,  therefore,  although  covering  the  whole  premises, 
does  not  prevent  the  remainderman  from  being  deemed  in  pos- 
session within  the  meaning  of  the  law."  In  this  opinion, 
Mitchell  and  Davies,  J.  J.,  concurred.  The  plaintiff  is  en- 
titled to  judgment  on  the  demurrer.  The  defendants  may 
answer  over  in  twenty  days. 

Ordered  accordingly. 


^PATRICK  Fox  v.  JOSEPH  S.  PKUDEN. 

A  bailee  for  hire  of  a  chattel  is  bound  to  use  ordinary  care  in  its  use,  and  if  it  ia 
injured  while  in  his  possession,  he  must  show  how  the  injury  happened,  or  if 
unable  to  do  that,  must  show  that  he  exercised  such  a  degree  of  care  in  respect 
to  the  chattel  as  to  overcome  any  presumption  that  the  injury  occurred  by  rea- 
son of  the  want  of  ordinary  care  and  diligence  on  his  part. 

If,  in  the  case  of  a  bailment,  the  evidence  warrants  the  conclusion  that  the  trans- 
action was  not  a  hiring  but  a  gratuitous  loan  for  a  specified  time,  it  is  not  error 
for  the  court  to  charge  the  jury  that  the  keeping  of  the  chattel  after  the  expira- 
tion of  the  time  for  which  the  loan  was  made  and  after  demand  by  the  bailor, 
was  a  conversion.  So  held  in  an  action  for  negligence,  by  reason  of  which  the 
chattel  was  injured. 

The  return  of  a  chattel,  loaned  or  hired,  and  its  acceptance  by  the  bailor,  is  not 
a  bar  to  the  latter's  action  against  the  bailee  to  recover  damages  for  an  injury 
to  the  chattel 

APPEAL  by  the  defendant  from  a  judgment  of  the  Marine 
Court,  entered  on  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  an  injury  to 
the  plaintiff's  mare,  by  reason  of  the  defendant's  negligence. 
The  complaint  alleged  the  loan  of  the  mare  by  the  plaintiff  to 
the  defendant,  but  the  answer  denied  the  loan  and  the  negli- 
gence, and  averred  that  the  mare  had  been  hired  by  the  plaint- 
iff to  the  defendant. 

It  appeared  on  the  trial  that  the  defendant,  desiring  to  hire 
a  horse  for  use  in  his  business,  applied  to  the  plaintiff  for  one, 
but  the  latter  had  but  one  horse  which  he  could  spare  at  the 
time.  This  horse  he  consented  to  let  the  defendant  have  for 
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temporary  use,  on  condition  that  it  should  be  returned  by  noon 
of  that  day.  No  agreement  was  had  as  to  any  price  for  the  use 
of  the  horse.  The  defendant  failed  to  return  the  horse  at  the 
time  agreed  on,  though  requested  to  do  so,  but  retained  posses- 
sion until  the  morning  of  the  fourth  day.  On  the  previous 
evening,  while  standing  in  defendant's  stable,  the  horse  had 
been  seriously  injured  by  running  a  nail  into  one  of  his  feet, 
and,  when  returned  to  the  plaintiff,  was  worthless. 

It  appeared  on  the  trial  that  the  defendant  kept  a  general  hard- 
ware store  in  the  Eighth  avenue,  and  that  one  of  his  men,  Peters, 
drove  the  horse  for  two  days,  delivering  goods  in  a  wagon  in  the 
morning  and  going  down  town  for  goods  in  the  afternoon.  Iron, 
small  goods,  general  hardware,  and  sometimes  nails  were  car- 
ried in  the  wagon,  and  when  the  horse  was  put  up  at  night,  the 
wagon  was  left  standing  in  front  of  the  store.  The  floor  of  the 
stable  had  been  repaired  about  a  week  before  the  accident  with 
new  boards,  and  outside  of  the  stable  a  few  old  pieces  of  lumber 
were  lying  around.  The  witness,  Peters,  was  asked,  "Was 
there  any  nails  lying  around,  or  hardware  ? "  which  he  did  not 
answer  categorically ;  but  replied,  "  We  do  not  use  any  hard- 
ware there."  The  stable  was  upon  51st  street  near  the  Eighth  ave- 
nue, and  the  defendant's  hardware  store  was  upon  the  Eighth  ave- 
nue, between  50th  and  51st  streets.  The  horse  was  put  in  the 
stable  at  night,  at  the  end  of  the  second  day,  and  was  not  then 
lame,  but,  in  the  language  of  the  witness,  "  Was  all  right." 
He  put  her  in  the  stable  and  bedded  her  down  with  straw, 
which,  as  he  testified,  he  got  from  a  feed  store ;  but  the  plaint- 
iff testified  that  Peters  told  him  that  he  put  some  straw  under 
her  which  he  got  from  the  defendant's  hardware  store.  When 
Peters  went  to  the  stable  in  the  morning,  he  found  the  horse 
standing  upon  three  feet,  and  when  he  went  to  feed  her,  he 
found  she  could  not  stir.  She  had  a  rusty  sixpenny  nail  in  her 
foot,  which  the  horseshoer  found  had  penetrated  to  the  coffin  of 
the  foot,  an  injury  so  serious  that  he  advised  the  plaintiff  to 
shoot  the  animal,  telling  him  that  ninety-nine  horses  out  of  a 
hundred  were  not  good  for  anything  afterward.  The  plaintiff 
testified  that  Peters  told  him  that  it  was  from  the  straw  which 
he  had  brought  from  the  defendant's  hardware  store,  that  the 
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mare  took  the  nail,  which  Peters,  when  on  the  stand,  denied 
that  he  had  said.  On  discovering  the  accident,  he  drew  the 
nail  out,  and  the  horse  was  returned  to  the  plaintiff. 

The  court  charged  the  jury  that  if  they  were  satisfied  that 
the  horse  had  simply  been  loaned,  and  that  it  was  to  be  returned 
at  a  specified  time,  then  that  the  keeping  of  the  horse  by  de- 
fendant, after  the  expiration  of  the  time  for  which  the  loan  was 
made,  was  a  conversion ;  but  that  if  they  were  satisfied  that 
the  transaction  was  a  hiring,  then  they  must  also  be  satisfied 
that  the  defendant  did  not  exercise  ordinary  care  with  regard 
to  the  horse.  The  court  further  charged  that  the  return  of  the 
horse,  and  its  acceptance  by  the  plaintiff,  was  not  a  waiver  of 
the  plaintiff's  right  of  action,  but  that  they  might  consider  that 
fact  on  the  question  of  damages. 

The  jury  rendered  a  verdict  for  the  value  of  the  horse.  The 
defendant  appealed. 

Cooper  <&  Hoe,  for  appellant. 

/Stephen  D.  Stephens,  Jr.,  and  George  Shea,  for  respondent. 

BY  THE  COCKT. — DALY,  F.  J. — Assuming  as  the  testimony 
would  seem  to  warrant,  that  this  was  a  bailment  for  hire,  the 
defendant  was  bound  to  ordinary  care  and  diligence,  and  if  the 
horse  was  injured  whilst  in  his  possession,  the  obligation  was 
upon  him  to  show  how  the  injury  happened ;  and  if  unable  to 
do  that,  to  show  that  he  exercised  that  degree  of  care  of  the 
animal  which  would  overcome  any  presumption  that  the  injury 
occurred  from  the  want  of  ordinary  care  and  diligence  on  his 
part  (Arent  v.  Squire,  1  Daly,  347). 

It  is  apparent  upon  the  evidence,  that  the  injury  must 
have  happened  in,  or  in  the  vicinity  of,  the  defendant's  stable. 
If  the  mare  was  uninjured  when  the  witness,  Peter,  left  her,  it 
must  have  occurred  in  the  stable.  As  the  floor  of  the  stable 
had  been  newly  laid,  some  of  the  old  nails  of  the  former  floor 
may  have  been  lying  about,  or  a  rusty  nail  attached  to  the  old 
pieces  of  lumber  which  were  lying  around,  outside  of  the 
stable,  may  have  penetrated  the  mare's  foot  as  she  was  brought 
into  the  stable ;  or  if  the  straw,  which  composed  her  bed,  had 
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been  brought  from  the  hardware  store,  the  nail  which  entered 
her  foot  may  have  been  in  that.  The  accident  may  have 
occurred  from  any  one  of  these  causes,  and  the  existence  of  any 
one  of  them  would  warrant  the  jury  in  finding  that  there  was  a 
want  of  ordinary  care  and  diligence  on  the  part  of  defendant. 
The  judge  told  the  jury  that  if  they  were  satisfied  from  the 
evidence  that  it  was  a  bailment  for  hire,  that  then  they  must 
be  satisfied,  affirmatively,  that  the  defendant  did  not  exercise 
ordinary  care  in  the  charge  of  the  animal,  which  was  charging 
as  strongly  in  the  defendant's  favor  as  he  was  entitled  to. 

If  the  evidence  warranted  the  conclusion  that  this  was  a 
gratuitous  loan,  then  the  judge  was  justified  in  stating  to  the 
jury  that  if  the  horse  was  loaned  for  a  specified  time,  and  at 
the  end  of  that  time  a  demand  was  made  for  it,  then  it  was  a 
conversion.  The  plaintiff  testified  that  he  told  the  young  man 
when  he  gave  him  the  mare,  that  she  had  to  work  that  night, 
and  that  he  must  bring  her  back  at  twelve  o'clock ;  that  she 
was  not  brought  back  at  the  time,  and  that  he  went  and  saw 
the  defendant,  and  being  told  that  she  was  down  town,  that  he 
said  to  the  defendant  that  she  must  be  home  by  four  o'clock,  as 
she  had  to  go  out  with  the  sweeping  machine.  It  then  became 
the  duty  of  the  defendant  to  return  her  before  that  time,  for  at 
four  o'clock  the  bailment  was  at  an  end,  and  the  detaining  of 
her  after  that  time,  against  the  plaintiff's  consent,  was  a 
wrongful  act.  She  was  not  returned  at  that  hour,  but  on  the 
contrary  the  defendant  used  her  the  whole  of  the  next  day. 
He  kept  her  in  fact  until  the  fourth  day,  and  then  returned 
her  disabled  and  useless.  This  was  clearly  a  conversion 
(Bryant  v.  Wardell,  2  Exchq.  K.  479 ;  Put  v.  Rowsteme,  T. 
Raym.  R.  472 ;  Lashmere  v.  Toplady,  2  Yent.  170 ;  Lucas  v. 
Trumlull,  15  Gray,  310 ;  Porter  v.  Foster,  7  Shep.  391 ;  Rip- 
ley  v.  Dottier,  6  Id.  382 ;  Hart  v.  Skinner,  16  Verm.  138 ; 
Spencer  v.  Pilcher,  8  Leigh.  565 ;  Horsley  v.  Branch,  1  Hump. 
199 ;  Bullas  K  P.  46 ;  1  Danv.  Abm.  21).  The  action  was  not  for 
a  conversion,  but  for  loss  and  injury  arising  through  the  defen- 
dant's negligence ;  and  it  was  through  his  negligence  and  want 
of  diligence  in  not  returning  the  horse  when  the  bailment  was 
at  an  end,  that  the  injury  arose  in  the  way  that  it  did,  for  had 
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the  animal  been  returned  at  the  time  specified,  it  would  not 
have  happened  (Johnson  v.  Weedman,  4  Scam.  495). 

Nor  was  there  any  error  in  instructing  the  jury  that  the 
plaintiff's  right  of  action  was  not  waived  by  his  accepting  the 
animal  when  it  was  brought  back  to  him ;  that  the  circum- 
stance merely  went  in  mitigation  of  damages  (Murray  v.  Bur- 
ling, 10  Johns.  176 ;  St.  John  v.  O'Connell,  7  Fort.  466).  "  If 
a  man  ride  my  horse,"  says  Justice  Boiler,  "  I  may  have  an 
action  against  him,  for  the  riding  is  a  conversion,  and  the  rede- 
livery  will  only  go  in  mitigation  of  damages "  (Buller's  Nisi 
Prius,  p.  46). 

The  judge's  comment  upon  Peter's  testimony  was  warranted 
by  the  evidence.  As  he  was  the  one  that  drove  the  defendant's 
wagon,  it  had  some  bearing  upon  the  defendant's  and  his  own 
statement  that  the  plaintiff  loaned  the  defendant  a  bay  horse, 
the  plaintiff  having  testified  that  he  never  loaned  or  gave  the 
defendant  any  other  than  the  gray  mare ;  that  the  defendant 
never  had  two  horses  from  him  either  at  different  times  or  at 
the  same  time.  The  other  exceptions  taken  are  disposed  of  in 
the  observations  already  made. 

The  judgment  should  be  afiirmed. 

Judgment  afiirmed. 
* 


WILLIAM  KIEFER  v.  DANIEL  WINKENS,  AND  ITALIE,  HIS  WIFE, 

AND   OTHERS. 

A  party  to  a  decree  of  foreclosure  and  sale,  who  has  parted  with  his  interest 
subsequent  to  the  commencement  of  the  suit,  but  prior  to  the  entry  of  the  de- 
cree, cannot,  in  his  own  right,  maintain  an  appeal  from  the  decree.  He  is  not 
"  a  party  aggrieved,"  within  the  meaning  of  section  325  of  the  Code  of  Pro- 
cedure. But  where  his  wife,  who  is  also  a  party  to  the  suit,  still  has  an  in- 
choate right  of  dower  in  the  subject  of  the  suit,  he  may  unite  with  her  in  such 
an  appeal. 

THE  defendants,  Daniel  Winkens  and  wife,  having  appealed 
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to  the  General  Term  of  this  Court  from  a  judgment  entered  in 
this  action,  this  motion  is  made  to  dismiss  that  appeal. 

C.  Bainbridge  /Smith,  for  motion. 
Otto  Meyer,  opposed. 

BY  THE  COURT — VAN  BRUNT,  J. — This  action  was  com- 
mencedfor  the  foreclosure  of  a  mortgage  upon  certain  prem- 
ises of  which  the  defendant,  Daniel  Winkens,  was  the  owner. 
Subsequently,  but  before  any  decree  was  entered  in  this  action, 
the  said  Daniel  Winkens  conveyed  all  his  right,  title  and 
interest  therein  to  John  Sedgwitk,  assignee  in  bankruptcy,  and 
he  was  duly  made  a  party-defendant.  Such  proceedings  were 
had  in  the  action,  that  a  decree  of  foreclosure  and  sale  was 
entered,  from  which  the  defendants,  Winkens  and  wife, 
appealed  to  f;he  General  Term  of  this  Court,  and  this  motion 
is  now  made  to  dismiss  that  appeal  upon  the  ground  that 
they  had  no  interest  to  be  protected  by  an  appeal. 

The  only  questions  necessary  to  be  considered  on  this  ap- 
plication are :  1st,  whether  a  party  to  a  decree  of  foreclosure 
and  sale,  who  has  parted  with  his  interest  subsequent  to  the 
commencement  of  proceedings,  but  prior  to  the  entry  of  such 
decree,  can  appeal  therefrom ;  and  2nd,  whether  a  wife,  who 
has  only  an  inchoate  right  of  dower,  which  is  attempted  to 
be  foreclosed,  can  appeal  \ 

Section  325.  of  the  code  is  very  general  in  its  terms.  It 
declares,  that  "  any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title."  It  has  long  been  well  settled,  how- 
ever, that  a  person  having  no  interest  in  the  subject-matter  in 
dispute,  cannot  be  a  party-litigant.  In  the  case  now  before  us, 
therefore,  Daniel  Winkens,  having  parted  with  all  his  interest 
in  the  subject-matter  of  the  decree  by  a  conveyance  to  an  as- 
signee in  bankruptcy,  before  the  entry  of  the  decree  of  fore- 
closure, was  for  the  purposes  of  this  appeal,  a  mere  stranger, 
uninterested  in  the  event  of  the  action.  His  interest  having 
ceased,  he  was  not  affected  or  "aggrieved"  by  such  decree. 
All  power  of  appeal  as  to  him  ceased  with  such  interest. 
.  Vanderheyden,  5  Cow.  719.) 
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"We  now  come  to  the  consideration  of  the  second  question, 
whether  Mrs.  Winkens'  has  a  right  to  prosecute  an  appeal  be- 
cause of  her  inchoate  right  to  dower  in  the  premises  in 
question.  We  are  clearly  of  the  opinion  that  she  has  such  a 
right.  She  was  a  necessary  party  to  the  action.  Unless  she 
was  made  such  a  party,  her  inchoate  right  of  dower  would  have 
attached  to  the  premises,  even  in  the  hands  of  a  purchaser 
under  the  decree  in  this  action.  In  case  a  surplus  should 
arise  upon  the  sale  of  these  premises,  after  payment  of  the 
amounts  required  to  be  paid  by  the  decree  herein,  she  could 
cause  one-third  part  thereof  to  be  paid  into  Court,  to  await 
the  event  of  her  husband's  life  ;  and  in  case  she  should  survive 
her  husband,  she  would  be  entitled,  as  long  as  she  should  live, 
to  receive  the  income  upon  this  one-third  of  the  surplus.  How, 
then,  can  it  be  said  that  she  has  no  interest  in  the  event  of  this 
action  ? 

Mrs.  Winkens  is,  therefore,  as  we  have  seen,  a  necessary 
party  to  the  decree,  and  the  language  of  the  code  is,  "  Any 
party  aggrieved  may  appeal."  Now,  if  the  appellants  shall 
succeed,  as  in  this  application  we  may  assume  that  they  will, 
in  showing,  upon  the  hearing  of  the  appeal,  that  the  Referee 
erred  in  giving  the  judgment  which  he  did,  by  which  her  in- 
choate right  of  dower  is  barred  from  ever  attaching  to  the  es- 
tate of  her  husband,  or  that  the  Referee  has  reported  as  due 
upon  the  mortgage  more  then  he  should  have  done,  by  which 
the  surplus -arising  upon  the  sale  is  diminished,  the  wife  is  cer- 
tainly "  aggrieved  "  by  such  judgment,  and  is  entitled  to  have 
it  reviewed  by  a  higher  tribunal. 

Though,  as  we  have  seen,  Daniel  Winkens  cannot  appeal  in 
his  own  right,  yet  as  the  subject-matter  affected  by  the  de- 
cree from  which  the  appeal  is  taken,  is  not  the  separate 
property  of  the  wife,  and  as  she  cannot,  by  herself,  appeal,  her 
husband  has  properly  joined  in  the  appeal  taken  on  her  behalf. 
The  motion  to  dismiss  the  appeal  must  be  denied. 

Ordered  accordingly. 


VOL.  III.— 13 
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FRANK  LESLIE  v.  SARAH  ANN  LESLIE. 

While  the  plaintiff  in  an  action  may  generally  discontinue  the  same  as  a  matter 
of  course  and  ex-parte,  on  the  payment  or  tender  of  statutory  costs,  yet  where 
the  defendant  has  acquired  some  fixed  right  in  the  course  of  the  action,  which 
a  discontinuance  would  impair  or  destroy,  he  cannot  do  so  without  the  leave  of 
the  Court,  and  upon  notice : 

Held,  therefore,  that  in  an  action  for  divorce  the  plaintiff  cannot  discontinue  upon 
the  payment  or  tender  of  costs  without  leave  of  the  Court  or  complying  with  a 
previous  order  made  in  the  action,  requiring  him  to  pay  a  fixed  sum  to  the  de- 
fendant as  alimony  and  counsel  fee. 

APPEAL  from  an  order  vacating  an  order  of  discontinuance. 
The  facts  sufficiently  appear  in  the  opinion. 

John  McKeon,  for  appellant. 
Andrew  Boardman,  for  respondent. 

BY  THE  COURT — YAN  BRUNT,  J. — This  action  was  brought 
by  a  husband  against  his  wife  on  charges  of  adultery,  made  by 
the  plaintiff  and  denied  by  the  defendant. 

The  defendant  moved,  pendente  lite,  for  alimony  and  a 
counsel  fee,  and  by  order  of  the  Court  alimony  at  $50  a  week 
from  the  commencement  of  the  suit  and  a  counsel  fee  of  $500 
were  granted. 

From  this  order  the  plaintiff  appealed  to  the  general  term, 
and  the  order  was  affirmed  thereat  on  the  18th  day  of  May, 
1869.  The  plaintiff,  thereupon,  on  the  24th  day  of  May,  1869, 
entered  an  order  ex-parte  of  discontinuance  and  tendered  costs. 
The  defendant  moved  to  vacate  the  last-mentioned  order,  which 
motion  was  granted  and  an  order  entered  to  that  effect.  This 
appeal  is  taken  from  the  order  vacating  the  order  of  discontin- 
uance. 

The  only  question  necessary  to  consider  upon  this  appeal, 
is  whether  the  plaintiff  has  an  absolute  right  to  enter  an  order 
of  discontinuance  upon  the  payment  or  tender  of  statutory 
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costs  alone,  without  complying  with,  an  existing  order  of  the 
Court,  made  in  the  action,  imposing  upon  him  the  obligation 
of  paying  to  the  defendant  a  fixed  sum  as  alimony  and  a  coun- 
sel fee. 

The  familiar  practice  of  entering  an  ex-parte  order  of  dis- 
continuance upon  the  payment  or  tender  of  costs  has  received 
the  sanction  of  the  courts  in  cases  where  no  other  right  than 
the  right  to  costs  has  accrued  to  the  defendant  or  adverse  party. 
As  the  Court  would  always,  under  those  circumstances,  grant 
such  an  order,  there  is  no  objection  to  allowing  the  plaintiff  to 
enter  it  ex-parte. 

It  is  still,  however,  by  leave  and  order  of  the  Court  that  a 
plaintiff  is  allowed  to  discontinue. 

Upon  this  appeal  the  respondent  claims  that  the  plaintiff 
can  insist  upon  such  an  order  as  a  matter  of  right  only  upon 
the  condition  of  satisfying  all  the  acquired  rights  of  the  adverse 
party  in  the  action. 

In  the  great  majority  of  cases,  the  only  right  of  a  defendant 
in  tin  action  before  judgment  is  the  right  to  costs,  but  where  a 
defendant  has  acquired  a  further  right  in  the  course  of  the 
action  by  the  order  of  the  Court,  as  an  order  or  judgment  made 
during  -the  progress  of  the  action  directing  the  payment  of 
money,  as  in  this  case,  a  different  question  is  presented.  It  then 
may  well  be  doubted  whether  the  plaintiff  can  discontinue,  and 
thus  deprive  a  defendant  of  her  rights  under  that  order,  with- 
out leave  of  the  Court  upon  due  notice. 

In  the  case  at  bar,  by  the  order  granting  alimony  and  coun- 
sel fee  the  defendant  acquired  a  fixed  right  against  the  plaintiff 
and  a  discontinuance  without  complying  with  that  order  would 
prejudice  the  defendant  and  defeat  that  right,  a  result  so  mate- 
rial that  it  would  seem  unjust  now  to  deny  her  the  interposition 
of  the  court  to  save  her  vested  rights  from  the  effect  of  the 
action  of  the  plaintiff. 

All  proceedings  of  any  party  to  an  action  are  under  the 
control  and  supervision  of  the  Court,  from  its  commencement 
to  its  final  termination.  The  Court  has  the  power  to  impose 
such  duties  or  obligations  upon  any  party  in  the  course  of  the 
action  as  justice  and  the  practice  of  the  Court  may  require,  and 
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it  will  not  permit  a  plaintiff  upon  whom  such  an  obligation  has 
been  imposed  tb  depart  from  such  control  without  complying 
with  the  requirements  of  its  orders  in  that  respect,  except  upon 
its  own  consent  upon  notice. 

In  such  a  case,  the  plaintiff  should  make  application  for 
special  leave  to  discontinue,  and  it  should  appear  on  that  appli- 
cation that  such  discontinuance  would  "  work  no  practical 
wrong  to  the  defendant."  (Cockle  v.  Underwood,  1  Abb.  Pr. 
1 ;  Seaboard  &  Roanoke  R.  R.  v.  Ward,  1  Abb.  Pr.  46.)  It 
would  then  be  the  right  and  duty  of  the  Court,  before  giving 
its  consent  to  a  discontinuance,  to  see  that  the  defendant  suf- 
fered in  no  substantial  right  by  the  plaintiff  leaving  the  Court. 

The  rule  has  been  well  stated  by  Daniells  in  his  Chancery 
Practice,  and  was  commented  upon  at  the  special  term  with 
approval, — "that  where  there  has  been  any  proceeding  in  the 
case  which  has  given  the  defendant  a  right  against  the  plaint- 
iff, the  plaintiff  cannot  dismiss  his  bill,  of  course  "  (Daniells'  Ch. 
Pr.  p.  731,  5th  London  ed.) 

All  the  English  decisions  so  elaborately  cited  by  the  counsel 
for  the  plaintiff  are  not  inconsistent  with  that  rule  and  within  its 
spirit.  The  same  principle  has  also  been  repeatedly  recognized 
in  American  cases. 

While  the  general  rule  here  undoubtedly  is  that  the  plaint- 
iff has  a  right  to  discontinue  his  action,  as  a  matter  of  course, 
on  the  payment  or  tender  of  costs,  yet  the  Court  recognizes  the 
same  exception  mentioned  by  Daniells,  that  where  from  the 
state  of  the  pleadings,  or  the  proceedings  in  the  cause,  the  ad- 
verse party  has  acquired  some  fixed  or  substantial  right  in  the 
course  of  the  action  which  a  discontinuance  would  impair  or 
destroy,  such  circumstance  controls  that  right,  and  the  plaintiff 
is  no  longer  entitled  to  enter  his  order  of  discontinuance,  as  of 
course,  upon  the  payment  or  tender  of  costs  only,  and  without 
leave  granted  upon  due  notice.  (Cockle  v.  Underwood,  supra; 
CooTce  v.  Beach,  25  How.  Pr.  358.)  Indeed  we  can  find  no  case 
where  a  plaintiff  has  been  allowed  to  discontinue  his  suit  upon 
payment  of  costs  merely,  where  an  adverse  party  has  acquired 
any  absolute  right  in  the  action  which  will  be  destroyed  or  im- 
paired by  such  discontinuance. 
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If  the  plaintiff  in  this  action  had  a  right  to  discontinue  upon 
the  tender  or  payment  of  costs  alone,  there  would  be  no  objec- 
tion to  the  mode  of  discontinuance  by  an  ex-parte  motion  or  an 
ex-parte  order  entered  with  the  clerk,  but  from  the  view  we 
have  taken  it  is  evident  that  he  had  no  such  right.  Such  an 
order  would  aifect  a  substantial  right  already  vested  in  the 
defendant  by  an  order  of  the  Court,  and  operate  not  only  to 
impair  but  actually  to  defeat  that  right.  It  is  therefore  mani- 
festly improper  that  the  plaintiff  should  be  permitted  to  destroy 
the  defendant's  vested  right  to -the  alimony  and  counsel  fee 
granted  by  the  Court,  and  thus  practically  nullify  an  order  of 
the  Court  made  in  his  own  suit,  and  after  he  had  voluntarily 
subjected  himself  to  its  jurisdiction  and  control. 

The  order  appealed  from  must  be  affirmed  with  costs. 

Order  affirmed. 


WALTER  N.  WOOD  AND  WILLIAM  LANGE  v.  HKS.  J.  F.  SAN- 
CHEY. 

To  maintain  an  action  against  a  married  woman  for  goods  sold  and  delivered,  it 
must  not  only  appear  that  she  has  separate  property,  or  that  she  carries  on  a 
trade  or  business  on  her  separate  account,  but  that  either  (1)  she  contracted  the 
debt,  as  the  agent  of  her  husband  for  the  support  of  herself  and  children,  or 
(2)  that  the  goods  were  sold  to  her  with  reference  to  her  separate  trade  or  busi- 
ness, or  (3)  that  she  intended  to  charge  her  separate  estate  with  the  debt,  or  (4) 
that  the  consideration  went  to  the  direct  benefit  of  her  separate  estate. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Eighth  Dis- 
trict Court. 

The  action  was  brought  for  goods  sold  and  delivered  to  the 
defendant,  and,  the  answer  was  a  general  denial,  and  that  de- 
fendant was  a  married  woman.  It  did  not  appear  that  the 
plaintiffs  knew  that  the  defendant  was  married,  or  that  she  had 
any  separate  estate,  or  that  the  goods  were  for  the  benefit  of  her 
separate  estate.  On  the  conclusion  of  plaintiffs'  case,  the  de- 
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fendant's  counsel  moved  for  a  dismissal  of  the  complaint,  on 
the  ground  that  defendant  was  a  married  woman,  and  could 
not  make  a  contract,  which  was  denied,  and  judgment  given  for 
the  plaintiffs.  The  defendant  appealed  to  this  court. 

W.  J.  Butler,  for  appellants. 
,  for  respondents. 

BY  THE  COURT. — LOEW,  J. — I  do  not  see  how  this  judgment 
can  be  sustained. 

The  evidence  on  the  trial  established  the  fact — which  was 
not  disputed — that  the  defendant,  at  the  time  the  debt  was  con- 
tracted, was,  and  still  is,  a  married  woman. 

At  common  law  a  married  woman  could  not,  as  a  general 
rule,  make  a  valid  contract  to  bind  either  herself  or  her  hus- 
band, but  in  certain  cases  she  could  charge  her  separate  estate, 
and  so,  also,  her  separate  property  could  be  charged,  when  the 
debt  was  contracted  for  the  benefit  of  the  estate. 

The  Legislature  has,  however,  greatly  enlarged  the  power  of 
married  women,  and  a,  feme  covert  may  now  make  a  valid  and 
binding  contract  in  relation  to  her  separate  real  and  personal 
property,  and  also  in  regard  to  any  trade  or  business  that  she 
may  carry  on  (Laws  of  1848,  chap.  200;  Laws  of  1849,  chap. 
375;  Laws  of  1860,  chap.  94;  Laws  of  1862,  chap.  172; 
Young  v.  Gori,  13  Abb.  Pr.,  13  note ;  Barton  v.  Beer,  21 
How.  Pr.  309  ;  Alley  v.  Deyo,  44  Barb.  374).  But  in  the  case 
under  consideration  there  is  no  evidence  to  show  that  the  de- 
fendant has  any  separate  property,  or  that  she  carries  on  a  trade 
or  business  on  her  separate  account.  And  if  there  were,  in  order 
to  recover  judgment  against  the  defendant,  and  make  her  prop- 
erty liable,  it  would  have  to  appear  either — 1st,  that  she  con- 
tracted the  debt,  as  the  agent  of  her  husband,  for  the  support 
of  herself  or  her  children  ;  2d,  that  the  goods  were  sold  to  her 
with  reference  to  her  separate  trade  or  business;  3d,  that  she 
intended  to  charge  her  separate  estate  with  the  debt ;  or,  4th, 
that  the  consideration  went  to  the  direct  benefit  of  the  estate 
(Laws  of  1860,  chap.  90,  §  1 ;  Tale  v.  Dederer,  22  N.  Y.  450 ; 
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White  v.  Story,  43  Barb.  124 ;  Owen  v.  Cawley,  13  Abb.  Pr. 
13;  Morgan  v.  Andriot,  2  Hilt.  431). 

As  there  is  no  evidence  in  this  case  to  bring  it  under  either 
of  the  above  heads,  the  defendant  cannot  be  held  liable  for  the 
payment  of  this  debt,  and  the  judgment  should  be  reversed. 

Judgment  reversed. 


MARY  ANN  HENRY  v.  JAMES  W.  FOWLEK. 

The  plaintiff,  while  sick  and  in  expectation  of  death,  delivered  to  the  defendant, 
her  attorney,  a  negotiable  bond,  to  be  held  by  him  in  trust  for  the  use  of  her 
son.  The  plaintiff  having  recovered,  notified  the  defendant  that  she  revoked 
the  trust,  and  demanded  the  return  of  the  security.  In  an  action  brought  by 
the  plaintiff  for  damages  for  the  conversion  of  the  bond,  the  defendant  inter- 
posed an  answer:  (1)  that  he  held  the  bond  and  its  proceeds  upon  and  under  the 
trust  created  by  the  plaintiff;  and  (2)  that  he  had  a  lien  upon  the  same  for 
services  as  plaintiffs  attorney :  Held,  that  it  being  shown,  on  a  motion  to  strike 
out  the  answer  as  sham,  that  the  defendant  had  sold  the  bond,  and  that  the 
plaintiff  had  notified  him  that  she  revoked  the  trust,  the  answer  was  sham  and 
irrelevant,  and  should  be  stricken  out.  The  defendant  should  show,  at  least, 
that  he  had  sold  the  bond  for  the  purpose  of  reinvesting  the  proceeds,  before 
receipt  of  the  notice  of  revocation. 

Held,  further,  that  an  attorney  has  no  lien  except  upon  such  papers  of  his  client 
as  have  come  into  his  hands  for  the  purpose  of  business,  in  the  ordinary  course 
of  his  professional  employment. 

A  trustee  has  a  lien  upon  the  estate  or  property  in  his  hands  for  the  expenses  in- 
curred by  him  in  the  discharge  of  his  trust,  but  not  for  other  services  in  no 
way  connected  with  the  trust. 

APPEAL  by  the  plaintiff  from  an  order  of  special  term  deny- 
ing a  motion  to  strike  out  an  answer  as  sham  and  irrelevant. 
The  action  was  for  damages  for  the  conversion  of  a  United 
States  bond.  The  answer  alleged — 1st,  that  the  bond  had  been 
given  defendant  in  trust  for  certain  purposes ;  and,  2d,  that  the 
defendant  had  a  lien  on  the  bond,  for  professional  services,  to 
the  amount  of  $1,000.  A  motion  was  made  at  special  term  to 
strike  out  the  answer  as  sham  and  irrelevant,  and  on  the  hear- 
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ing  it  appeared  that  the  plaintiff,  being  sick  and  regarding  her- 
self as  in  great  danger,  sent  for  her  attorney,  the  defendant, 
-and  desiring  to  make  provision  for  a  son  by  a  former  marriage, 
was  advised  by  defendant  to  give  certain  securities,  including 
the  bond — for  the  conversion  of  which  this  action  was  brought 
— to  a  trustee,  to  hold  the  same  in  trust  for  the  benefit  of  the 
son.  The  plaintiif  recovered,  and  finding  that  the  defendant 
had  sold  the  bond,  notified  him  of  the  revocation  of  the  trust 
by  herself  and  the  beneficiary,  and  demanded  the  return  of  the 
security.  The  defendant  claimed  that  the  revocation  had  been 
received  after  he  had  sold  the  bond  for  the  purpose  of  reinvest- 
ment, but  he  failed  to  show  how  he  had  invested  the  money 
received.  The  defendant  further  argued  that  an  order  of  the 
court  would  be  necessary  to  revoke  the  trust.  From  an  order 
denying  the  motion,  the  plaintiff  appealed  to  the  general  term. 

Davis  (&  Edsall,  for  appellants. 
The  respondent  in  person. 

BY  THE  COUKT. — DALY,  F.  J. — This  motion  should  have 
been  granted.  The  answer  is  false  upon  the  defendant's  own 
showing.  It  avers  that  the  bond  mentioned  in  the  complaint, 
and  the  proceeds  thereof,  are  still  held  by  the  defendant,  upon 
and  subject  to  the  trusts  alleged  to  have  been  created  by  the 
plaintiff.  This  answer  was  sworn  to  on  the  13th  of  April, 
1869,  and  the  defendant  admits  in  his  affidavit,  that  on  the 
25th  day  of  July,  1868,  he  sold  the  bond  to  Yermilyea  &  Co., 
a  fact  which  he  could  not  deny,  as  the  affidavit  of  Mr.  Yer- 
milyea, proving  the  fact,  was  used  by  the  plaintiff,  witli  the 
other  affidavits,  upon  which  the  motion  was  made.  The  de- 
fendant swore  in  his  affidavit  that  he  sold  the  bond  to  Yer- 
milyea &  Co.  at  the  time  stated,  and  invested  the  proceeds  in 
other  securities,  but  does  not  state  what  securities  he  invested 
the  proceeds  in,  nor  does  he  name  any  one  of  them.  It  is 
difficult  to  conjecture  why,  in  the  fulfillment  of  such  a  trust,  it 
was  necessary  to  sell  a  registered  United  States  bond,  bearing 
interest,  unless  some  advantage,  benefit,  or  greater  security  to 
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the  trust  was  to  be  obtained  thereby.  Not  only  is  ng  reason 
given  for  changing  a  security  so  ample  and  secure  as  a  United 
States  bond  in  July,  1868  ;  but,  as  I  have  stated,  he  does  not 
disclose  what  the  new  securities  were  or  are,  a  very  material 
omission,  which  gives  rise  to  the  grave  suspicion  that  the  state- 
ment that  he  invested  the  proceeds  in  new  securities  is  untrue, 
when  it  is  taken  in  connection  with  the  false  statement  that  the 
bond  was  still  held  by  him,  when  the  answer  was  sworn  to,  and 
his  further  statement  that  he  gave  the  bond  and  the  other 
securities  to  Mr.  Halstead,  the  cashier  of  the  bank,  in  a  pack- 
age with  his  name  and  a  memorandum  of  the  contents  endorsed 
thereon,  for  safe  keeping,  and  that  they  remained  in  Mr.  Hal- 
stead's  custody  for  two  months ;  whereas  Mr.  H.  swears  that 
after  the  bond  was  delivered  to  the  defendant  by  him,  upon  the 
plaintiff's  order,  the  defendant  never  returned  it,  or  any  other 
security  to  him,  or  to  the  bank,  for  safe  keeping  or  otherwise, 
which  brings  the  defendant's  whole  statement  into  discredit. 
falsus  in  uno,falsus  in  omnibus. 

In  view  of  what  has  been  already  set"  forth,  the  plaintiff's 
account  of  what  occurred  at  the  bedside,  when  she  was  lying 
in  immediate  expectation  of  death,  corroborated  as  it  was  by 
the  affidavits  of  two  disinterested  persons,  who  were  present, 
was  entitled  to  credit  as  against  the  account  given  in  the  de- 
fendant's affidavit,  which  M-as  sustained  only  by  the  affidavit  of 
the  notary,  who  was  not  present  when  the  order  upon  the 
bank,  for  the  bond,  was  obtained  from  the  plaintiff  by  the  de- 
fendant, and  whose  affidavit  of  what  occurred  in  his  presence 
is  very  guardedly  drawn,  being  limited  to  the  statement  "that 
Mrs.  Henry  did  not  express  any  astonishment  or  alarm  at  the  pre- 
sentation of  the  assignments,  or  either  of  them,  or  of  said 
United  States  bond  for  the  execution  of  such  payment  thereof, 
but  appeared  to  have  been  expecting  said  Fowler  with  said 
papers."  "While  intended  to  have  that  effect,  it  does  not  meet 
and  deny  the  circumstantial  statement  sworn  to  by  Mr.  and 
Mrs.  Smith,  who  give  not  only  the  incidents,  but  the  conversa- 
tion that  occurred  between  Mrs.  Henry  and  the  defendant. 
Nor  does  it  deny  what  the  plaintiff's  daughter  swore  to, 
that  the  plaintiff  said,  "  Mr.  Fowler,  if  I  recover,  you  will 
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return  0all  these  papers  to  me,"  and  his  answer,  "  Certainly, 
Mrs.  Henry,  that  will  be  all  right."  At  best,  the  notary's  affi- 
davit is  but  the  conclusion  of  his  mind  that  she  did  not  express 
any  alarm,  that  she  appeared  to  have  been  expecting,  &c., 
which  it  is  always  very  safe  to  do  in  an  affidavit,  but  is  not  an 
answer  to  detailed  circumstances  and  actual  conversation  in 
other  affidavits.  If  the  notary  had  sworn  that  he  was  present, 
and  saw  and  heard  all  that  took  place,  and  then  avowed,  under 
oath,  that  what  was  sworn  to  by  Mrs.  Henry,  Mr.  and  Mrs. 
Smith,  and  by  Mr.  Hanford,  never  occurred,  and  was  false,  it 
would  have  the  effect  of  a  traversing  affidavit,  and  not  other- 
wise. 

But  in  addition  to  this,  if  the  trust  was  created  as  the  de- 
fendant states,  and  the  plaintiff  and  her  witnesses  deny,  it  was, 
upon  the  defendant's  own  showing,  a  trust  that  was  revocable. 
(Story's  Equity  Jurisprudence,  §  1196,  §  972.)  It  was  volun- 
tary, without  consideration,  and  was  as  it  might  be,  revoked, 
before  the  beneficiaries  had  become  parties  to  it,  by  their  ex- 
press assent,  after  notice.  It  was  therefore,  absolutely  gone. 
The  plaintiff  having  shown  that  she  had  revoked  it,  it  was  incum- 
bent upon  the  defendant,  in  answer  to  such  a  motion,  to  show 
by  his  affidavit  that  he  had  sold  the  bond  for  the  purpose  of  re- 
investment, before  he  had  any  notice  of  the  revocation  of  it  by 
the  plaintiff.  It  is  suggested  in  the  appellant's  points  that  he 
claimed  upon  the  motion,  that  his  affidavit  showed  this,  and 
that  upon  such  assumption,  the  judge  below  denied  the  plaintiff's 
motion.  If  that  were  the  ground  upon  which  Judge  Barrett 
denied  the  motion,  then  it  is  sufficient  to  say  that  the  defend- 
ant's affidavit  shows  nothing  of  the  kind. 

The  second  defense  in  the  answer,  that  the  defendant  had 
rendered  professional  services  to  the  plaintiff,  and  •  for  these 
services  had  a  lien  upon  the  bond,  was  both  irrelevant  and 
sham.  An  attorney  has  no  lien  except  upon  such  papers  of 
his  client  as  have  come  into  his  hands  for  the  purpose  of 
business,  in  the  ordinary  course  of  his  professional  employment 
(Stevenson  v.  Blacklock,  1  Maule  and  Selw.  535),  which  was 
not  the  case  here,  as  the  bond  came  into  the  defendant's  hands 
upon  his  own  statement  as  a  trustee,  and  he  could,  conse- 
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quently,  have  no  lien  upon  it  in  his  professional  character  as 
an  attorney.  A  trustee  has  a  lien  upon  the  estate  or  property 
in  his  hands  for  the  expenses  incurred  by  him  in  the  discharge 
of  his  trust  (  Worrall  v.  Harford,  8  Yes.  4) ;  but  not  for  other 
services  in  no  way  connected  with  the  trust.  The  answer  does 
not  set  up  any  lien  or  claim  for  expenses  incurred  in  the  exe- 
cution of  the  trust ;  but  a  claim  of  $1,000  for  services 
rendered  by  the  defendant  as  attorney  and  counsellor-at-law  for 
the  plaintiff,  in  drawing  instruments,  conducting  various  suits 
and  proceedings  for  her  in  court  ^giving  her  counsel  and  advice 
about  her  business,  and  for  money  laid  out  and  expended  on 
her,  in  and  about  the  same ;  for  which,  the  answer  avers,  he 
has  a  lien  upon  all  the  papers,  security  and  property  in  his 
hands,  belonging  to  her:  which  he  may  have,  but  not  upon  the 
bond  which  came  into  his  hands  in  his  alleged  capacity  as 
trustee,  and  for  the  commission  of  which  by  him,  this  action  is 
brought.  This  branch  of  the  answer,  like  the  other,  is  wholly 
irrelevant  and  sham. 

The  order  should  be  reversed,  the  answer  stricken  out,  and 
the  plaintiff  should  be  allowed  to  take  judgment,  which  is 
ordered  accordingly. 


JAMES  TALCOTT  v.  FELIX  KOZENBEKG  AND  MOSES  LOWENSTEIN. 

To  justify  the  issuing  of  an  attachment,  on  the  ground  that  the  defendant  has  dis- 
posed, or  is  about  to  dispose,  of  his  property,  with  intent  to  defraud  his 
creditors,  it  is  sufficient  if  the  affidavits,  upon  which  the  application  is  made, 
contain  allegations  of  facts,  which  require  the  judge  to  exercise  his  judgment  in 
the  matter,  and  which  though,  not  conclusive,  yet  tend  legally  to  establish 
the  fraud. 

Where  it  appears  by  affidavit  that  when  the  goods  were  bought  for  which  the 
action  is  brought,  the  defendants  represented  themselves  to  be  worth  a  certain 
sum,  and  to  be  doing  a  cash  business ;  and  within  a  few  weeks  afterwards  de- 
clared that  they  had  no  money,  and  did  not  know  whether  they  were  solvent 
or  not ;  and  it  further  appears  that  they  had  shipped  out  of  the  States  nearly 
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their  entire  stock  of  goods :  Held,  sufficient  to  warrant  the  issue  of  an  attach- 
ment. 

The  67th  sec.  of  the  Judiciary  Act  of  1847  (Laws  of  1847,  chap.  280,  §  57),  de- 
claring that  no  process  of  a  court  of  record,  which  shall  be  subscribed  by  the 
party  or  his  attorney,  by  whom  it  is  issued,  except  such  as  shall  be  issued  by  the 
special  order  of  the  Court,  shall  be  deemed  void  or  voidable  by  reason  of 
having  no  seal,  applies  only  to  courts  of  record,  having  general  jurisdiction, 
and  not  to  the  Marine  Court  of  the  City  of  New  York 

A  defect  that  can  be  waived  by  a  party  is  merely  an  irregularity,  whereas  if  it 
cannot  be  waived,  it  is  a  nullity,  and  renders  the  process  or  proceeding  in 
which  it  occurs  totally  null  and  void. 

"Where  the  clerk  neglected  to  affix  the  seal  of  the  Court  to  an  attachment,  issued 
out  of  the  Marine  Court  of  the  City  of  New  York :  Held,  that  it  was  an  ir- 
regularity, which  could  be  amended  by  order  on  the  return  day. 

An  appellant  cannot  raise  a  point  or  insist  on  an  objection  not  made  in  the  court 
below,  and  rely  upon  it  for  a  reversal  of  the  judgment. 

Where  an  attachment  was  issued  under  the  act  to  abolish  imprisonment  for  debt 
(Laws,  1831,  chap.  300,  §  34),  and  the  sheriff  in  his  return  thereon  certified  that 
by  virtue  of  the  attachment  he,  on  a  certain  day,  attached  the  property 
mentioned  in  an  inventory  annexed  to  the  return ;  and  further,  that  he  served 

a  copy  of  said  attachment  and  of  the  inventory,  duly  certified  by  him,  on , 

one  of  the  defendants,  personally  :  Held,  a  substantial  compliance  with  the 
statute. 

APPEAL  by  the  defendants  from  a  judgment  of  the  Marine 
Court. 

The  action  was  for  goods  sold  and  delivered.  The  plaintiff 
applied  for  an  attachment  on  an  affidavit,  by  which  it  appears 
that  when  the  goods  were  purchased  by  the  defendants,  they 
stated  that  they  had  $25,000  cash  capital  in  their  business,  over 
and  above  all  their  debts  and  liabilities ;  that  they  had  other 
property  in  addition,  which  made  them  worth  $40,000,  and 
that  they  were  doing  a  cash  business ;  that  a  few  weeks  after- 
wards, when  the  plaintiff  demanded  payment  for  the  goods, 
the  defendants  declared  that  they  had  no  money,  and  had  not 
had  any  for  .many  days,  except  what  they  had  borrowed,  and 
that  they  did  not  know  whether  they  were  solvent  or  not.  It 
also  appeared  that  within  a  month  prior  to  this  time  the 
defendants'  stock  of  goods  had  amounted  in  value  to  $20,000, 
but  that  it  had  suddenly  become  reduced  to  $2,000,  and  that 
they  were  then  packing  up  and  removing  the  balance  of  their 


NEW  YOEK— APEIL,   1870.  205 

Talcott  v.  Rozenberg. 

stock,  and  that  they  had  removed  many  thousand  dollars 
worth  of  goods  and  sent  the  same  to  different  cities,  consigned 
to  a  brother  of  one  of  the  defendants.  Upon  an  affidavit, 
stating  the  foregoing  facts,  the  court  below  issued  an  attach- 
ment, which  was  personally  served  on  one  of  the  defendants, 
and  returned  by  the  sheriff  with  a  certificate  as  follows : — "  I 
certify  and  return  that  under  and  by  virtue  of  the  annexed  at- 
tachment, I  did,  on  the'  23rd  day  of  March,  1869,  attach  the 
property  mentioned  in  the  annexed  inventory;  and  I  further 
certify  that  I  served  a  copy  of  said  attachment  and  inventory, 
duly  certified  by  me,  on  Felix  J.  Rosenberg,  one  of  the  de- 
fendants, personally.  Dated  New  York,  March  29th,  1869. 
James  O'Brien,  Sheriff." 

On  the  return  day  of  the  attachment  (March  29th,  1869), 
the  def en  dents  appeared  by  counsel,  and  moved  to  set  it  aside, 
on  the  grounds  that  the  attachment  was  not  sealed,  and  that 
the  affidavit  was  insufficient.  This  motion  was  denied,  and  the 
Clerk  of  the  Court  was  directed  to  seal  the  attachment.  On 
the  1st  April,  1871,  judgment  was  entered  against  the  defend- 
ants for  want  of  an  answer,  and  from  this  judgment,  as  affirmed 
by  the  general  term  of  the  Marine  Court,  the  defendants  ap- 
peal to  this  Court.  The  objection  that  the  above  return  of  the 
sheriff  was  defective,  was  first  raised  at  the  general  term  of 
this  Court,  and  after  the  return  had  been  amended  by  order  of 
the  court  below. 

Alex.  Blumenstiel,  for  appellant. 
Dubois  Smith,  for  respondent. 

BY  THE  COUKT — LOEW,  J. — On  this  appeal  three  questions 
are  presented  for  our  consideration.  1st,  were  the  affidavits, 
upon  which  the  attachment  was  issued  by  the  court  below, 
sufficient  to  sustain  the  same,  arid  confer  jurisdiction  on  that 
tribunal?  2nd,  was  it  necessary  that  the  attachment  should 
bear  the  seal  of  the  court,  and,  if  so,  could  the  defect  of  its 
omission  be  cured  by  amendment  ?  and  3d,  was  the  sheriff's 
return  sufficient,  and  if  not,  had  the  court  below  the  power  to 
order  it  to  be  amended  ? 
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As  to  the  sufficiency  of  the  affidavits,  it  may  perhaps  be, 
that  the 'plaintiff  did  not  make  out  a  very  strong  case,  but  still 
I  think,  the  facts  set  forth  are  sufficient  to  support  the  allega- 
tions that  the  defendants  had  disposed,  and  were  about 
disposing,  of  their  property,  with  the  intent  to  defraud  their 
creditors.  From  plaintiff's  affidavit  it  appears  that  when  the 
goods  were  purchased,  the  defendants  stated  that  they  had 
$25,000  cash  capital  in  their  business,  over  all  their  debts  and 
liabilities ;  that  they  had  other  property  in  addition,  which 
made  them  worth  $40,000,  and  that  they  were  doing  a  cash 


And  yet,  a  few  weeks  thereafter,  when  the  indebtedness 
became  due,  they  declared  that  they  had  no  money,  and  had 
not  had  any  for  many  days,  except  what  they  had  borrowed, 
and  that  they  did  not  know  whether  they  were  solvent  or  not. 
It  further  appears,  that,  within  a  month,  prior  to  this  time, 
their  stock  of  goods  had  amounted  in  value  to  $20,000,  but 
that  it  had  now  suddenly  become  reduced  in  amount  to 
$2,000,  which  they  were  then  packing  up  and  removing. 

It  also  appears  that  within  the  same  space  of  time  they  had 
secretly  removed  many  thousands  dollars  worth  of  goods  from 
their  store,  and  sent  the  same  to  Trenton,  N.  J.,  New  Bruns- 
wick, Rochester,  and  Albany,  all  directed  to  "  S.  Lowenstein," 
a  brother  of  one  of  the  defendants.  It  seems  to  me  that  this 
affidavit  was  sufficient  to  authorize  the  issuing  of  the  attach- 
ment. 

Such  was  our  opinion  on  the  argument,  and  upon  reflection, 
I,  for  my  part,  can  see  no  reason  for  changing  it. 

A  liberal  indulgence  is  to  be  extended  to  these  proceedings, 
even  upon  questions  of  jurisdiction,  and  although  the  case  be 
neither  strong  nor  conclusive,  still  if  enough  is  set  forth  in  the 
affidavit  to  require  of  the  officer  the  exercise  of  his  judgment  in 
the  matter,  and  the  facts  legally  tend  to  support  the  allegation 
that  the  defendant  has  assigned  and  disposed  of,  or  is  about  to 
assign  and  dispose  of,  his  property  with  the  intent  to  defraud 
his  creditors,  it  will  be  sufficient  ( Van  Alstyne  v.  Erwine,  11 
N.  Y.  340  and  341 ;  Basc&m  v.  Smith,  31  N.  Y.  320  ;  4  Hill, 
598  and  602 ;  5  How.  386). 
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"With  regard  to  the  second  point,  it  may  be  said  that  the 
law  creating  the  Marine  Court,  provided  that  all  process  issu- 
ing out  of  said  court  should  be  sealed  with  the  seal  thereof. 
(2  K.  L.  of  1813,  p.  383,  §  111.)  In  Churchill  v.  Marsh,  (4  E. 
D.  Smith,  369),  this  court  held  that  a  compliance  with  said  pro- 
vision of  the  law  is  still  requisite  and  necessary.  Upon  the 
doctrine  of  stare  decisis,  that  decision,  unless  manifestly  erro- 
neous (which  I  am  not  prepared  to  say  it  is),  controls,  and 
should  be  adhered  to  by  us  in  the  present  case.  It  follows, 
therefore,  that  the  attachment  should  have  been  issued  under 
the  seal  of  the  court.  The  counsel  for  the  respondent,  in  sup- 
port of  his  argument  that  the  seal  was  unnecessary,  has  referred 
us  to  the  57th  sec.  of  the  Judiciary  Act  of  1847  (Laws  of  1847, 
chap.  280,  §  57),  which  declares  that  no  process  of  a  court  of 
record,  which  shall  be  subscribed  with  the  name  of  the  at- 
torney or  party  by  whom  it  is  issued,  except  such  as  shall  be 
issued  by  special  order  of  the  court,  shall  be  deemed  void  or 
voidable  by  reason  of  having  no  seal.  This  provision,  I  am  in- 
clined to  think,  will  not  aid  him.  Although  the  law  creating 
the  Marine  Court  declares  that  it  shall  be  a  court  of  record, 
still  it  is  such  only  for  certain  purposes.  Its  jurisdiction  is 
special  and  limited,  nor  does  it,  in  the  exercise  of  that  jurisdic- 
tion, act  a"s  a  court  of  record  between  parties.  That  court  is 
nowhere  mentioned  in  the  Judiciary  Act,  and  I  am  satisfied, 
from  the  whole  tenor  of  the  act,  that  the  provision  referred  to 
was  intended  by  the  Legislature  to  apply  only  to  courts  of 
record  having  general  jurisdiction,  and  where  the  summons  or 
other  process  is  issued  and  subscribed  by  the  attorney  or  party 
to  the  action,  and  not  by  the  clerk  of  the  court,  as  is  the  case 
in  the  Marine  Court.  The  intention  of  the  law-makers  being 
ascertained,  that  should  govern  and  control  in  construing  a 
law,  although  such  construction  seems  contrary  to  the  letter  of 
the  statute  (Tonnele  v.  Hall,  4  K  Y.  140  ;  Reno  v.  Pinder,  20 
N.  Y.  301). 

Let  us  now  inquire  whether  the  defect  of  the  absence  of  the 
seal  could  be  cured,  and  if  so,  what  power  the  Marine  Court 
had  to  amend  this  process  on  the  return  day  thereof.  It  has 
been  held  that  a  defect  which  can  be  waived  by  a  party  is  an 
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irregularity,  whereas  if  it  cannot  be  waived  it  is  a  nullity,  and 
renders  the  process  or  proceeding  in  which  it  occurs  totally 
null  and  void  (McNamara  on  Nullities,  pp.  2,  3,  and  6 ;  Holmes 
v.  Russell^  9  Dowl.  487 ;  Clapp  v.  Graves,  26  N.  Y.  420). 

I  presume  it  cannot  very  well  be  questioned  that  the  de- 
fendants had  the  right  to  waive  the  omission  of  the  seal  to 
the  warrant,  and  that  if  they  had  appeared  in  the  action,  and 
pleaded  to  the  merits,  the  defect  would  have  been  waived. 

If  this  be  so,  and  even  Judge  Woodruif  concedes  it  in 
Churchill  v.  Marsh  (supra),  then  it  would  seem  that  the  defect 
was  merely  an  irregularity,  and  did  not  render  the  process  null 
and  void.  By  the  revised  statutes,  the  court  in  which  any 
action  is  pending,  has  power,  at  any  time  before  judgment,  to 
amend  any  process,  either  in  form  or  substance,  for  the  further- 
ance of  justice,  on  such  terms  as  may  be  just  (3  Rev.  Stat.  5 
ed.  p.  721,  sec.  1).  And  sec.  173  of  the  code  provides  that  the 
court  may,  before  or  after  judgment,  amend  any  process  or 
proceeding,  by  striking  out  the  name  of  a  party,  or  by  correct- 
ing a  mistake  in  any  other  respect.  It  has  been  repeatedly 
held  that  the  Marine  and  other  courts  of  inferior  jurisdiction 
have  the  same  general  power  to  allow  amendments  that  courts 
of  record  possess  (Cooper  v.  Kinney,  2  Hilt.  12 ;  Perry  v. 
Tynan,  22  Barb.  139  ;  Brace  v.  Benson,  10  Wend.  213  ;  Agreda 
v.  Faulberg,  3  E.  D.  Smith,  178 ;  Near  v.  Van  Alstyne,  14 
"Wend.  230 ;  Fulton  v.  Heaton,  1  Barb.  552).  If,  therefore, 
this  had  been  mesne  process,  or  if  the  amendment  had  been  al- 
lowed in  any  pleading  or  proceeding  after  the  court  had  ac- 
quired jurisdiction,  the  power  of  the  Marine  Court  to  order  the 
amendment  could  not  be  questioned.  But  this  attachment  was 
original  process,  by  the  service  of  which  the  court  was  to  obtain 
jurisdiction  of  the  person  of  the  defendants,  and  as  inferior 
courts  must  acquire  their  jurisdiction  strictly  in  the  manner 
prescribed  by  statute,  I  have  had  grave  doubts  as  to  the  power 
of  the  court  to  amend  it. 

But  on  the  other  hand  it  may  be  said  that  as  the  language 
of  both  the  revised  statutes  and  of  the  code,  declaring  that 
"any  process,  &c.,"  may  be  amended,  is  broad  enough  to  cover 
this  case,  and  as  the  defect  arose  through  the  omission,  neglect 
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or  mistake  of  the  clerk  of  the  court,  the  plaintiff  ought  not  to 
suffer  (Neele  v.  Berryhill,  4  How.  Pr.  16).  It  is  also  to  be 
remarked  that  the  act  requiring  the  Marine  Court  to  affix  a 
seal  to  its  process  was  passed  many  years  before  either  the 
Revised  Statutes  or  the  Code  was  passed,  and  it  must  be  as- 
sumed that  the  lawmakers  knew  of  its  existence  when  the  latter 
acts  were  passed,  and  that  they  passed  them  with  reference  to 
that,  as  well  as  any  other  law  applicable  to  that  court.  Again, 
of  late  years  the  policy  of  the  Legislature  and  the  tendency  of 
the  courts  seem  to  have  been  in  favor  of  simplifying  the  prac- 
tice in  legal  proceedings  as  much  as  possible,  and  of  disregard- 
ing more  and  more  mere  technicalities  and  matters  of  form, 
especially  where  it  may  be  necessary  for  the  furtherance  of 
justice. 

To  illustrate  this,  it  is  only  necessary  to  refer  to  the  act  of 
1847,  by  which  the  seal  to  process  of  courts  of  record  may  be 
dispensed  with ;  the  extensive  provisions  of  the  Revised  Statutes 
and  of  the  Code  in  regard  to  amendments,  and  the  leaning  of 
the  court  of  last  resort  in  favor  of  a  liberal  construction  in  pro- 
ceedings by  attachment,  were  upon  questions  of  jurisdiction. 

Then,  too,  it  has  been  expressly  held  that  original  process 
may  be  amended  as  well  as  any  other  (Bartholomew  v.  Cha/itr 
tauque  Ifk,  19  Wend.  99 ;  and  see  Near  v.  Van  Alstyne,  14 
Wend.  230  ;  Weir  v.  Slocum,  3  How.  Pr.  397 ;  Neele  v.  Ber- 
ryhill,  4  Id.  16 ;  People  v.  Steuben,  5  Wend.  103). 

In  Churchill  v.  Marsh  (supra\  the  question  of  the  power  of 
the  Marine  Court  to  amend  the  process  by  affixing  the  seal  was 
neither  discussed  nor  decided. 

It  is  true  Judge  Woodruff  intimates  that  the  omission  of  the 
seal  rendered  the  process  void.  But,  as  we  have  already  seen, 
the  better  view  would  seem  to  be  that  it  was  merely  an  irregu- 
larity, and  at  all  events  it  will  be  safe  to  treat  it  as  such  rather 
than  as  a  nullity  (26  K  Y.  420).  We  should  also  bear  in  mind 
that  in  the  rendition  of  that  decision  one  judge  dissented,  and 
although  I  do  not  feel  disposed  to  question  the  correctness  of 
the  decision  in  that  case,  still  I  am  inclined  to  think  it  went 
quite  far  enough,  and  should  not  be  extended.  The  cases  of 
Hallett  v.  Eighters  (13  How.  Pr.  43),  and  Kendall  v.  Washburn 
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(14  Id.  380),  are  clearly  distinguishable  from  the  one  under 
consideration.  In  both  of  those  cases  the  summons  was  served 
by  publication,  and  it  was  held  that  the  statute  providing  for 
substituted  service  being  new,  must  be  strictly  complied  with 
or  the  court  will  not  acquire  jurisdiction,  and  that  any  defect 
or  error  in  the  proceedings,  tending  to  confer  jurisdiction,  could 
not  be  cured  by  an  amendment.  Now  the  object  of  serving  the 
summons  on  the  defendant  is  to  apprise  him  of  the  fact  that  an 
action  has  been  commenced  against  him. 

In  certain  cases  where  the  defendant  cannot  be  found,  the 
statute  allows  the  service  to  be  made  by  publication.  Surely 
in  such  a  case  the  statute  ought  to  be  strictly  pursued,  as  tb^ 
defendant  is  clearly  entitled  to  the  benefit  of  all  the  means  and 
methods  which  the  law  provides  for  informing  him  of  the  com- 
mencement of  the  action,  before  and  not  after  judgment.  And 
of  course,  if  the  statute  is  not  complied  with,  the  defendant  has  not 
in  contemplation  of  law  been  served  with  the  summons,  and  the 
court  has  not  acquired  jurisdiction  of  his  person.  So,  too,  if  in 
a  justice's  court  an  action  is  commenced  by  attachment,  and  the 
affidavits  upon  which  it  is  granted  are  insufficient  to  confer 
jurisdiction  of  the  subject-matter  on  the  court,  I  am  of  opinion 
that  the  defect  could  not  be  supplied,  either  by  an  amendment 
or  the  introduction  of  additional  affidavits. 

But  the  case  at  bar  is  entirely  different.  Here  the  Marine 
Court  obtained  jurisdiction  of  the  subject-matter  by  the  affi- 
davits, and  all  that  was  required  to  authorize  it  to  proceed 
legally,  was  to  obtain  jurisdiction  of  the  persons  of  the  defend- 
ants. That  was  accomplished  by  the  personal  service  of  the 
attachment.  That,  it  seems  to  me,  was  the  principal  and  es- 
sential act  necessary  to  confer  jurisdiction.  The  objection  that 
the  attachment  had  no  seal,  was,  after  all,  only  a  technical  one. 
One  of  the  main,  if  not  the  main  object,  I  take  it,  of  having  a 
seal  affixed  at  all,  is  to  assure  the  defendant  that  the  process 
was  in  reality  issued  by  the  court.  This  was  practically  ac- 
complished, when,  on  the  return  day,  the  court,  in  presence  of 
defendant's  counsel,  ordered  the  process  to  be  amended  by 
having  the  seal  affixed. 
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On  the  whole,  I  am  of  the  opinion  that  the  Marine  Court 
had  the  power  to  order  the  amendment  in  question. 

With  respect  to  the  third  and  last  point,  it  would  seem  that 
no  objection  was  made  to  the  sufficiency  of  the  sheriffs  return, 
either  before  the  justice  on  the  return  day  of  the  attachment, 
or  when  the  case  was  before  the  general  term  of  the  Marine 
Court  on  appeal,  but  the  question  was  first  raised  at  general 
term  of  this  court.  Now,  as  a  rule,  a  party  cannot,  on  appeal, 
raise  a  point  which  was  not  raised  in  the  court  below,  nor  in- 
sist on  an  objection  not  taken  then,  and  rely  upon  it  for  a  re- 
'versal  of  the  judgment  in  the  court  of  review  (Duffy  v. 
Thompson,  4  E.  D.  Smith,  178  ;  Willard  v.  Bridge,  4  Barb. 
361 ;  Merritt  v.  Thompson,  1  Hilton,  550,  7^.361;  5  N.  Y. 
492).  But  as  the  point  may  be  considered  as  affecting  the 
jurisdiction  of  the  court  below,  and  as  a  question  of  that  kind 
can  probably  be  raised  at  any  time,  I  will  briefly  consider  it. 

This  attachment  was  issued  under  the  act  to  abolish  im- 
prisonment for  debt  (Laws  1831,  chap.  300,  sec.  34).  By  sec. 
36,  it  is  provided  that  every  attachment  issued  by  virtue  of  that 
act  shall  be  served  in  the  manner  provided  by  article  2,  title  4, 
chap.  2,  part  3  of  the  Revised  Statutes,  except  that  if  the  de- 
fendant can  be  found  in  the  county,  the  copy  of  such  attach- 
ment and  inventory  shall  be  served  on  him  personally,  instead 
of  being  left  as  in  said  article  provided  ;  and  the  officer  is  also 
required  to  state  specifically,  in  his  return,  whether  such  copy 
was  or  was  not  served  on  the  defendant  personally. 

Now,  there  is  nothing  in  the  article  of  the  revised  statutes 
referred  to,  setting  forth  specifically  what  the  return  of  the 
officer  is  to  contain.  But  by  sec.  29,  he  is  required  to  execute 
the  attachment  at  least  six  days  before  the  return  day,  and  im- 
mediately leave  a  copy  of  the  attachment  and  inventory  certi- 
fied by  him,  at  the  last  place  of  residence  of  the  defendant,  &c. ; 
and  by  sec.  33,  he  is  required  to  make  a  return  thereof,  at  a 
day  thereon  named,  with  all  his  proceedings  thereon  in  writing, 
subscribed  by  him.  In  his  return,  the  sheriff  certifies  that  by 
virtue  of  the  attachment,  he  did,  on  the  23d  day  of  March, 
1869,  attach  the  property  mentioned  in  an  inventory  annexed 
to  the  return,  and  further,  that  he  served  a  copy  of  said  attach- 
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ment  and  of  the  inventory  duly  certified  by  him  on  Felix  J. 
Rozenberg,  one  of  the  defendants  personally.  The  officer  has, 
therefore,  fully  complied  with  the  act  of  1831,  in  that  he  has 
set  forth  in  the  return,  that  a  copy  of  the  attachment  and  of  the 
inventory  was  served  on  the  defendant  personally.  It  also  ap- 
pears from  the  return,  that  in  accordance  with  the  provisions  of 
the  Revised  Statutes,  he  executed  the.  attachment  six  days  be- 
fore the  return  day  mentioned  therein.  The  only  other  duty 
the  Revised  Statutes  imposed  on  the  sheriff  was,  that  he  should 
serve  the  copy  of  the  attachment,  and  of  the  inventory  (which, 
by  the  act  of  1831,  was  to  be  served  on  the  defendant  person- 
ally if  he  could  be  found  in  the  county)  immediately.  The 
sheriff  returns  that  he  executed  the  attachment  on  a  certain 
day,  and  further,  that  he  served  the  defendant  personally  with 
a  copy  of  the  attachment  and  of  the  inventory,  and  I  think  the 
fair  and  reasonable  intendment  is,  that  he  complied  with  the 
statute,  and  that  the  service  was  made  on  the  23d  of  March, 
when  the  attachment  was  issued. 

As  we  have  already  seen,  the  Court  of  Appeals  has  held 
that  a  liberal  indulgence  should  be  extended  to  these  proceed- 
ings, even  upon  questions  of  jurisdiction,  as  they  would  other- 
wise be  rendered  a  snare  rather  than  a  beneficial  remedy.  In 
my  opinion,  therefore,  the  return  was  a  substantial  compliance 
with  the  statute,  and  sufficient,  under  the  decisions,  to  confer 
jurisdiction  on  the  court  (Bascom  v.  Smith,  31  N.  Y.  320 ; 
Rosenfield  v.  Howard,  15  Barb.  546 ;  Johnson  v.  Moss,  20 
Wend.  145  ;  Reno  v.  Pinder,  20  N.  Y.  298  ;  Van  Alstyne  v. 
Erwine,  11  K  Y.  331). 

And  more  especially  as  defendants,  on  the  return  day  of 
the  attachment,  made  no  objection  to  the  sheriff's  return,  but 
relied  solely  on  other  grounds  to  have  the  same  dismissed. 

But  even  if  the  return  was  insufficient,  I  am  inclined  to 
think,  that  under  the  provisions  of  the  Revised  Statutes  and 
the  Code  relative  to  amendments,  which,  as  we  have  seen, 
apply  to  the  Marine  Court,  that  court  had  the  power  to  order 
the  return  of  the  sheriff  to  be  amended,  as  was  done  in  this 
case  (3  Rev.  Stat.,  5  Ed.  p.  721,  §§  1,  4,  and  5 ;  Code,  §  173 ; 
Perry  v.  Tynen,  22  Barb.  137;  and  see  opinion  of  Judge 
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Woodruff,  in  Church  v.  Marsh,  4  E.  D.  Smith,  369).  The 
court  may  permit  an  amendment,  notwithstanding  the  defend- 
ant does  not  appear  in  the  suit  (Perry  v.  Tynen,  22  Barb.  137). 
And  although  an  appeal  has  been  taken,  the  power  of  amend- 
ment is  confined  to  the  court  in  which  the  action  originated, 
and  when  amended  there,  the  return  will,  on  motion,  be  con- 
formed to  it  in  the  appellate  court  (Gould  v.  Glass,  19  Barb. 
186 ;  Lyster  v.  Snifftn,  3  How.  Pr.  250 ;  Rew  v.  Barker,  2 
Cow.  408). 

The  judgment  of  the  court  below  should  be  affirmed. 

Judgment  affirmed. 


LEANDER  STONE  v.  PHILIP  SMITH. 

A  mechanic's  lien,  filed  under  the  statute  (Laws  of  1868,  chap.  500,  §  11),  ceases 
after  one  year  from  the  filing  of  the  notice  creating  it,  unless,  before  the  expira- 
tion of  the  year,  it  is  continued  by  order  of  the  court  in  which  proceedings 
have  been  commenced  to  foreclose  the  lien,  and  a  new  docket  is  made  stating 
the  fact  of  such  continuance. 

But  where  no  proceedings  for  the  foreclosure  of  the  lien  have  been  instituted 
within  the  year,  the  lien  may  be  discharged  by  order  of  a  judge  of  any  court 
of  record,  upon  due  proof  that  the  year  has  elapsed,  that  no  proceedings  have 
been  had,  and  upon  the  certificate  of  the  clerk  that  no  notice  of  any  proceedings 
have  been  filed  with  him.  In  all  other  cases  the  lien  ceases  after  a  year  with- 
out any  discharge  by  order  of  court. 

A  contractor  having  filed  notice  of  a  mechanic's  lien,  instituted  proceedings  of 
foreclosure,  in  which  the  plaintiff,  a  materialman,  also  a  lienor,  was  made  a 
party.  Pending  such  proceedings,  but  nearly  two  years  after  the  creation  of 
the  plaintiff's  lien,  the  latter  obtained  an  order  of  court  continuing  his  lien. 
Subsequently  the  owner  having  settled  with  the  contractor,  obtained  an  order 
discharging  the  plaintiff's  lien,  on  the  ground  that  more  than  a  year  had 
elapsed  without  the  commencement  of  foreclosure  proceedings,  and  no  notice 
of  proceedings  had  been  filed :  Held,  that  the  first  order  continuing  the  plaintiffs 
lien  was  unauthorized,  it  not  having  been  made  within  the  year  ;  and  the  second 
order  accomplished  nothing,  because  the  plaintiff's  lien  was  already  discharged, 
through  his  omission  to  obtain  and  enter  an  order  of  continuance  within  the 
year,  and  have  a  new  docket  made  stating  the  fact  of  such  continuance. 
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The  statute  is  imperative,  and  vests  no  discretion  in  the  judge  to  continue  or 
discharge  a  lien  after  the  expiration  of  a  year  from  the  date  of  filing  the 
notice. 

APPEAL  from  an  order.  The  plaintiff  filed  notice  of  a  lien 
as  a  raaterialman,  on  the  30th  of  May,  1867.  The  first  con- 
tractor having  a  lien,  instituted  proceedings  in  this  court  to 
enforce  it,  in  which  proceedings  the  plaintiff,  by  order  of  the 
court,  was  made  a  party,  and  filed  a  written  statement  of  his 
claim.  On  the  24th  of  May,  1869,  nearly  two  years  after  the 
creation  of  the  lien,  the  plaintiff  obtained  an  order  from  Judge 
Brady  that  the  lien  be  continued,  which,  though  filed  with  the 
county  clerk,  was  lost  without  being  entered.  On  the  10th  of 
June,  1869,  the  owner  having  settled  with  the  first  contractor; 
and  procured  the  discharge  of  his  lien,  applied  to  Judge  Barrett 
for  an  order  discharging  the  plaintiff's  lien,  upon  due  proof 
that  nearly  two  years  had  elapsed  without  the  commencement 
of  any  proceedings  by  the  plaintiff  to  enforce  it,  and  the  cer- 
tificate of  the  county  clerk  that  no  notice  of  any  action  or 
proceeding  had  been  received  by,  or  filed  with  him  ;  which 
order  was  made,  and  on  the  22d  of  June,  1869,  Judge  Brady, 
upon  motion,  vacated  Judge  Barrett's  order,  and  directed  that 
the  first  order  made  by  him  should  have  full  force  and  effect, 
from  which  last-named  order  the  defendant  appealed. 

James  W.  Culver,  for  appellant. 
R.  L.  Larremore,  for  respondent. 

BY  THE  COUKT. — DALY,  F.  J. — It  was  held  by  Judge  Loew, 
at  the  special  term,  in  Matthews  v.  Daley,  (special  term, 
January,  1870),*  that  by  the  terms  of  the  llth  section  of  the  act 

*  MATTHEWS  v  DALEY. — This  motion  was  for  an  order  directing  the  county  clerk 
to  discharge  of  record  certain  mechanics'  liens.  It  appeared  that  the  plaintiff  was 
the  owner  of  premises  No.  38  Broad  street,  in  the  city  of  New  York  ;  that,  in  August, 
1865,  he  entered  into  a  contract  with  the  defendant  Jones  for  the  erection  of  a  build- 
ing on  said  lot;  that  said  Jones  made  a  sub-contract  with  one  Joyce  for  the  carpenter, 
work ;  that  in  order  to  carry  out  his  said  contract,  Joyce  made  parol  agreements  with 
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(Laws  of  New  York  for  1863,  p.  860),  that  the  lien  ceases  after 
one  year  from  the  filing  of  the  notice  creating  it,  unless,  before 
the  expiration  of  the  year,  it  is  continued  by  order  of  the  court, 


the  defendant  Daley  and  others,  in  pursuance  of  which  they  performed  labor  and  fur- 
nished materials  for  the  erection  of  said  building.  The  work  having  been  subse- 
quently abandoned  by  Joyce,  Daley  and  the  other  defendants,  in  the  beginning  of  the 
year  1866,  filed  liens  for  the  amounts  due  them  respectively.  Soon  after,  the  owner 
Matthews  commenced  a  proceeding  in  this  court  against  the  contractor  and  all  the 
lienors,  to  foreclose  the  liens.  The  matter  was  referred  to  a  referee,  who,  in 
December,  1866,  made  his  report  in  favor  of  Daley  and  the  other  lienors,  since 
which  time  it  seems  nothing  has  been  done  in  the  matter.  With  a  single  excep- 
tion, no  order  of  the  court  continuing  either  of  the  said  liens  was  ever  obtained 
by  any  of  the  lienors.  This  motion  was  now  made  by  the  owner  for  an  order  direct- 
ing the  county  clerk  to  discharge  the  liens  of  record. 

OPINION. — Under  the  Mechanics'  Lien  law  of  1863  (Laws  of  1863,  chap.  600), 
a  lien  ceases  after  one  year  from  the  time  of  filing  the  notice  of  lien,  unless,  by  an 
order  of  the  court  obtained  before  the  expiration  of  the  year,  the  lien  is  continued, 
and  a  new  docket  made  stating  such  fact  (§  11  of  the  act,  Welch  v.  The  Mayor  &c., 
19  Abb.  Pr.  132 ;  Poerschke  v.  Kedenburg,  6  Abb.  Pr.  K  S.  1Y2).  And  it  makes  no" 
difference  that  a  proceeding  was  commenced  before  the  expiration  of  the  year  to 
enforce  or  foreclose  such  lien.  The  decision  of  this  court  in  the  case  of  Paine  v. 
Bonney  (4  E.  D.  Smith,  734),  which  has  been  cited  as  deciding  the  contrary,  has 
no  application,  as  it  was  made  under  the  law  of  1851,  which  provided  that  every 
lien  created  under  that  act  should  continue  until  the  expiration  of  one  year  from 
the  expiration  thereof,  "  and  until  judgment  rendered  in  any  proceedings  for  the 
enforcement  thereof."  I  am  aware  that  in  Poerschke  v.  Kedenburg  (supra),  which 
was  decided  under  the  Act  of  1863,  Judge  Barrett  was  of  the  opinion  that  in  such 
a  case  the  lien  continues  after  the  expiration  of  the  year,  without  the  procurement 
of  an  order  of  the  court.  But  while  I  entertain  the  greatest  respect  for  the  opinion 
of  that  learned  Judge,  and  while  I  concede  that  there  is  a  discrepancy  or  incon- 
gruity between  the  10th  and  llth  sections  of  the  act  which  would  seem  to  favor 
his  view,  still  I  cannot  in  this  instance  agree  with  him.  The  language  of  sec- 
tion 11  is  clear  and  explicit,  that  "liens  shall  in  all  cases  cease  after  one  year, 
unless  by  order  of  the  court,  <kc."  We  must  bear  in  mind  that  this  statute  is  in 
derogation  of  the  common  law,  and  should  be  construed  strictly.  In  addition,  it 
will  be  found  on  examination  that  the  opinion  of  Judge  Brady,  in  the  case  of 
Poerschke  v.  Kedenburg  (supra),  and  also  the  cases  of  Welch  v.  The  Mayor  (supra), 
and  Freeman  v.  Cram,  (3  N.  Y.  308),  sustain  the  view  of  the  case  which  I  have 
taken. 

It  follows  that  the  conditions  prescribed  by  the  act  must  be  complied  with, 
or  the  liens  will  be  lost  (Blauvelt  v.  Woodworth,  31  N.  Y.  285). 

The  liens  in  this  case  having  ceased  ipso  facto,  no  order  directing  the  county 
clerk  to  discharge  them  is  necessary.  But  even  if  it  were  otherwise,  the  court 
has  no  power  to  make  such  an  order.  Section  10  of  the  act  specifies  in  what  cases 
liens  may  be  discharged  by  order  of  the  court  or  otherwise,  but  does  not  include 
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and  a  new  docket  made  stating  that  fact.  The  order  of  court 
here  provided  for  must  mean  the  court  in  which  proceedings 
have  been  commenced  to  foreclose  the  lien,  the  object  of 
requiring  this  being  that  all  persons  consulting  the  lien  docket 
may  know,  after  the  year,  that  it  is  a  subsisting  incumbrance, 
that  proceedings  have  been  instituted  to  enforce  it,  and  that 
it  is  continued  by  order  of  the  court  where  the  proceedings  are 
pending. 

If  no  such  proceedings  have  been  instituted  within  the  year, 
then  the  12th  section  has  provided  for  the  mode  in  which  it  is 
to  be  discharged  ;  that  is,  by  the  entry  of  an  order  of  any 
judge  of  a  court  of  record,  upon  due  proof  that  the  year  has 
elapsed,  that  no  proceedings  have  been  had,  and  upon  the 
certificate  of  the  clerk  that  no  notice  of  any  proceeding  has 
been  filed  with  him.  In  all  offer  cases  the  lien  ceases  after  a 
year,  without  any  discharge,  by  the  express  words  of  the 
statute,  unless  it  has  been  continued.  But  in  a  case  where  no 
proceedings  have  been  instituted  within  the  year,  it  must  be 
discharged  by  the  entry  of  an  order  of  a  judge  of  a  court  of 
record,  for  the  reason  that  the  statute  has  made  express  pro- 
vision for  its  discharge,  in  that  manner,  in  such  a  case. 

The  statute  has  given  to  the  owner  or  to  any  person 
affected  by  the  lien  the  right  to  have  it  discharged  after  a  year, 


the  one  under  consideration.  By  section  1 1  no  power  is  conferred  on  any  court 
to  order  a  lien  to  be  discharged ;  but  all  liens  not  continued  by  order  of  the  court 
as  in  said  section  provided,  are  absolutely  discharged  after  one  year  by  the  mere 
effect  of  the  statute  itself,  without  any  other  act  or  proceeding.  My  attention  has 
been  called  to  a  decision  of  Judge  Daly,  in  the  case  of  Jones  v.  Poe  (not  reported), 
which  it  is  claimed  is  decisive  of  this  question.  From  an  examination  of  the  papers 
on  file  in  the  clerk's  office,  it  appears  that  it  is  a  case  in  point,  and  that  the  learned 
Chief  Judge  did  make  such  an  order  therein  as  is  now  asked  for.  But  I  am 
informed  that  it  was  formerly  the  practice  to  grant  motions  of  this  kind,  and 
it  seems  that  the  point  was  not  fully  considered  when  the  order  referred  to  was 
made. 

I  may  add  that  I  have  consulted  with  my  two  associates,  Judges  Daly  and  Van 
Brunt,  and  am  permitted  to  say  that  they  both  concur  in  the  conclusions  which  I 
have  arrived  at  in  this  case. 

The  motion  must  be  denied. 

Nilcs  &  Bagley,  for  motion ;  Francis  Eyrne,  opposed. 


YOEK— APEIL,  1870.  217 


Stone  v.  Smith. 


if  no  proceedings  have  been  commenced,  and  if  they  have  been 
commenced,  has  made  it  obligatory  upon  the  person  enforcing 
it,  to  have  it  continued,  and  a  new  docket  made,  at  the  peril 
of  its  ceasing  in  all  cases,  without  any  discharge  at  the  ex- 
piration of  the  year. 

A  person  consulting  the  lien  docket,  may  learn  upon 
inquiry  of  the  county  clerk,  whether  any  notice  of  an  action 
or  proceeding  to  foreclose  the  lien  has  been  filed  with  him,  and 
if  none  has  been  filed  such  person,  if  entitled  to  do  so,  may 
take  steps  at  once  to  have  it  discharged  by  the  order  of  a 
judge  of  a  court  of  record,  and  if  notice  of  such  a  proceeding 
has  been  filed,  and  there  has  not  been,  after  a  year,  a  new  doc- 
ket, stating  that  it  is  continued  by  order  of  the  court,  then  he 
knows  that,  by  the  provision  of  the  statute,  it  has  ceased  and  is 
at  an  end. 

In  this  case  the  year  expired  on  the  30th  of  May,  1868, 
and  Judge  Brady's  order,  on  the  24th  of  May,  1869,  if  it  had 
been  entered,  which,  it  appears  it  was  not,  could  have  no 
effect.  Judge  Barrett's  order  of  the  10th  of  June,  1869,  dis- 
charging the  lien,  was  equally  of  no  effect.  It  did  not  dis- 
charge the  lien.  It  was  already  discharged  through  the 
omission  of  the  plaintiff  to  obtain  and  enter  an  order  for  its 
continuance  before  the  expiration  of  the  year.  It  was  not  a 
case,  moreover,  in  which  an  order,  discharging  a  lien,  could  be 
granted,  for  a  proceeding  had  been  instituted  by  the  first 
contractor,  to  which  the  plaintiff  was,  by  the  fifth  section,  a 
necessary  party,  and  had,  in  fact,  been  made  so  by  the  order  of 
the  court.  It  was  not  necessary,  therefore,  for  him  to  give 
notice  of  the  proceeding  to  the  county  clerk,  but  it  was 
necessary  for  him  to  have  his  lien  continued,  and  a  new 
docket  made  before  the  expiration  of  the  year.  The  order 
of  Judge  Brady,  of  22d  of  June,  1869,  setting  aside  Judge 
Barrett's  order,  and  directing  the  county  clerk  to  make  the 
necessary  entry  in  his  books  renewing  and  continuing  said 
lien,  was  without  authority.  It  was  held  in  Poerschke  v. 
Kederiburg  (6  Abb.  Pr.  K  S.  172),  that  the  application  for 
the  lien  must  be  made  within  the  year ;  that  the  statute  is 
imperative,  and  invests  neither  court  or  judge  with  any  dis- 
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cretion,  after  the  expiration  of  the  year,  in  which  case  the 
general  term  affirmed  an  order  made  by  me,  denying  an  appli- 
cation to  continue  a  lien  after  the  year  had  expired.  The 
order  appealed  from  will  have  to  be  reversed. 

Order  reversed. 


ULRIC  DE  COMEATT  v.  THE  GUILD  FAKM  OIL  COMPANY. 

A  sale  and  assignment  of  shares  of  the  capital  stock  of  a  corporation,  attended  by 
a  delivery  of  the  certificate,  vests  in  the  vendee  the  title  to  the  stock,  notwith- 
standing a  provision  contained  in  the  certificate  that  the  stock  was  transferable 
only  upon  the  books  of  the  company. 

Hence  the  service  of  an  attachment  against  the  assignor  by  the  sheriff  on  the  offi- 
cers of  the  company,  after  such  assignment,  vests  no  equity  in  the  sheriff,  and 
the  company  cannot  refuse,  on  the  ground  of  such  attachment,  to  make  a  trans- 
fer on  its  books  to  the  vendee.  And  for  such  a  refusal  the  company  is  liable  to 
the  vendee  for  the  value  of  the  stock 

APPEAL  by  the  defendant  from  a  judgment  entered  upon  the 
report  of  a  referee. 

On  the  1st  of  May,  1865,  Edward  Flash  was  the  owner  of 
twenty-six  hundred  and  twenty-five  shares  of  the  capital  stock 
of  the  defendants  and  was  credited  with  that  amount  of  stock 
upon  their  books.  . 

Fifteen  hundred  of  these  shares  of  stock  were  represented 
by  three  certificates  of  five  hundred  shares  each,  numbered 
respectively  59,  60  and  62. 

These  certificates  were  in  the  following  words  and  figures, 
to  wit :  "  This  is  to  certify  that  Edward  Flash  is  entitled  to  five 
hundred  shares  of  the  capital  stock  of  The  Guild  Farm  Oil 
Company,  transferable  only  on  the  books  of  said  Company  by 
him  or  his  attorney,  upon  the  surrender  of  this  certificate. 

"  In  witness  whereof,  &c." 

On  the  said  1st  day  of  May,  1865,  Edward  Flash,  for  value 
received  by  him  from  the  plaintiffs,  sold  and  assigned,  in  the 
manner  and  form  prescribed  by  the  rules  and  regulations  of  the 


NEW  YOEK— OCTOBEE,   1870.  219 

Comeau  v.  The  Guild  Farm  Oil  Company. 

corporation,  the  said  fifteen  hundred  shares  of  stock  and  the 
said  three  certificates  to  the  plaintiff,  the  assignments  being 
endorsed  on  the  certificates,  and  therein  and  thereby  constituted 
the  said  plaintiff  his  attorney,  irrevocable,  to  make  the  proper 
transfer  of  said  stock  on  the  books  of  the  company,  and  deliv- 
ered the  certificates  and  assignments  to  the  plaintiff. 

On  the  2d  day  of  February,  1866,  and  before  the  defendants 
had  any  notice  that  Edward  Flash  had  sold  the  fifteen  hundred 
shares  of  stock,  the  Sheriff  of  the  City  and  County  of  New 
York  presented  to  the  defendants  a  warrant  of  attachment, 
issued  out  of  the  Supreme  Court,  against  the  property  of  Ed- 
ward Flash,  and  the  sheriff  left  a  notice  with  the  president  of 
the  defendants,  that  he,  by  virtue  of  said  warrant  of  attach- 
ment, did  attach  twenty-six  hundred  and  twenty-five  shares  of 
the  Guild  Farm  Oil  Company  belonging  to  the  said  Edward 
Flash.  The  defendant  then  delivered  to  the  sheriff  a  certificate 
signed  by  its  president,  certifying  that  there  were  twenty-six 
hundred  and  twenty-five  shares  of  its  capital  stock  standing 
upon  the  books  of  said  company  in  the  name  of  Edward  Flash, 
which  certificate  was  true  in  fact,  there  being,  including  the 
shares  in  question,  so  many  shares  thus  standing. 

On  or  about  the  eleventh  day  of  February,  1866,  the 
plaintiffs  presented  the  said  three  certificates,  and  the  assign- 
ments thereof,  to  the  corporation,  and  offered  to  surrender  the 
same  to  the  corporation,  and  then  and  there  demanded  a  trans- 
fer of  the  stock  to  the  plaintiffs  on  the  books  of  the  company, 
which  the  defendants  refused  to  do,  and  refused  to  issue  to  the 
plaintiffs  any  certificates.  The  defendant  refused  to  make  or 
permit  the  transfer  of  the  stock  to  be  made  upon  the  books  of 
the  company  to  the  plaintiff',  on  the  grounds  of  the  service  of 
the  said  attachment,  and  the  plaintiffs  commenced  this  action 
to  recover  the  value  of  the  stock.  The  action  was  tried  before 
a  referee,  who  reported  in  favor  of  the  plaintiffs,  and  from  the 
judgment  entered  upon  said  report  the  defendants  appealed  to 
the  general  term. 

B.  F.  Watson,  for  appellant. 
G.  W.  Cotterill,  for  respondent. 


220  COUET  OF  COMMON  PLEAS. 

Conieau  v.  The  Guild  Farm  Oil  Company. 

BY  THE  COUET. — VAN  BRUNT,  J. — Upon  the  trial  of  this 
action  before  the  referee,  and  on  the  argument  of  the  appeal  in 
this  court,  the  question  of  the 'validity  of  the  attachment  issued 
against  Edward  Flash  was  presented,  but  we  do  not  think  it 
necessary  to  pass  upon  this  question  in  deciding  this  case.  The 
principal  question  to  be  determined  is,  were  the  defendants 
justified  in  their  refusal  to  transfer  the  fifteen  hundred  shares 
of  stock  because  of  the  service  of  the  warrant  of  attachment 
issued  against  the  property  of  Edward  Flash.  It  was  claimed 
by  the  defendants,  upon  the  argument,  that  because  the  certifi- 
cates of  stock  which  were  sold  and  delivered  by  Edward  Flash 
to  the- plaintiffs,  bore  upon  their  face  the  provision  that  the 
stock  therein  represented  could  be  transferred  only  upon  the 
books  of  the  company,  upon  the  surrender  of  the  certificate, 
that  the  plaintiff  could  acquire  no  title  whatever,  legal  or  equit- 
able, to  the  stock  until  such  transfer  had  taken  place. 

The  law  of  this  State,  as  settled  by  the  decisions  of  the 
courts,  is  contrary  to  this  proposition. 

The  cases  in  this  State  hold  that,  notwithstanding  a  pro- 
vision contained  in  the  charter  of  the  company  itself,  that  the 
stock  shall  be  transferable  only  on  the  books  of  the  company 
on  the  surrender  of  the  certificate,  an  assignment  of  the  stock, 
attended  by  a  delivery  of  the  certificate,  is  valid  as  between 
the  parties  to  it,  and  vests  in  the  vendee  the  equitable  title  to 
the  stock,  and  the  right  to  be  substituted  upon  the  books  of  the 
corporation  as  the  legal  holder  of  it.  Had  the  plaintiffs  in 
this  action,  on  the  same  day  of  the  assignment  of  the  stock  to 
them,  demanded  the  formal  transfer  of  this  stock  upon  the 
books  of  the  defendants,  they  would  have  asked  for  nothing  but 
their  legal  rights,  and  an  action  could  have  been  maintained 
for  the  refusal  (Bates  v.  New  York  Insurance  Co.,  3  Johns. 
Cases,  238  ;  Bank  of  Utica  v.  Smalley,  2  Cow.  770 ;  Stebbins  v. 
Phwnix  Fire  Insurance  Co.,  3  Paige,  350 ;  Commercial  Bank 
of  Buffalo  v.  Kortwright,  22  "Wend.  348  ;  and  affirming  same 
case,  20  Id.  93). 

These  cases  hold  that  the  assignee  and  holder  of  the  scrip 
or  certificate  of  stock  is  the  holder  of  the  stock  as  against  the 
assignor,  and  as  against  all  persons  not  having  a  prior  equity 
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and  the  legal  title,  is  only  not  transferred  as  respects  the  cor- 
poration, and  for  its  protection.  The  corporation,  until  such 
transfer  has  taken  place,  may  recognize  the  seller  as  such 
owner  by  so  far  as  the  payments  of  dividends,  and  the  giving 
him,  in  the  conduct  of  the  affairs  of  the  corporation,  the  rights 
of  a  stockholder,  are  concerned. 

It  has  been  expressly  held,  in  the  cases  cited,  that  the  sole 
object  and  purpose  of  this  formal  transfer  is  to  protect  the  cor- 
poration to  this  extent,  and  that  the  provision  does -not  in  any 
manner  interfere  with  the  rights  of  ownership  as  between  the 
original  stockholder  and  his  vendee.  Thus  it  would  appear 
that,  as  between  the  parties  to  the  sale  and  third  persons,  the 
same  effect  is  given  to  a  conveyance  of  stock  outside  of  the 
books  as  is  given  by  law  to  the  assignment  of  choses  in  action, 
or  rights  not  negotiable. 

It  is  true  that  in  Massachusetts  (see  Fisher  v.  Essex  Bank, 
5  G-ray,  383,  and  cases  there  cited)  a  different  rule  prevails ; 
but  we  cannot  follow  the  principles  adopted  in  those  cases, 
without  directly  overruling  the  cases  in  our  own  courts,  and 
the  rule  of  our  own  State  would  seem  to  be  the  most  just  and 
equitable. 

In  this  case  it  is  claimed  that  the  defendants  were  merely 
stakeholders ;  but  it  is  difficult  to  see  how  they  could  be  stake- 
holders, when,  as  we  have  seen,  by  the  law  of  this  State,  there 
was  only  one  party  who  had  any  right  whatever  as  owners  of 
the  stock,  of  which  they  claimed  to  be  merely  stakeholders. 

The  plaintiff  in  this  action,  in  May,  1865,  had  become  the 
purchaser  of  this  stock,  and  at  that  time  held  all  the  muni- 
ments of  title  thereto,  and  would  have  been  entitled  at  that  time 
to  demand  from  the  defendants  a  transfer  of  the  same. 

This  right  could  be  defeated  only  by  some  person  who  had 
a  prior  equitable  title  to  this  stock,  and  the  sheriff,  under  an 
attachment  issued  after  the  purchase  and  assignment  of  the 
stock  to  the  plaintiffs,  certainly  does  not  acquire  any  such  prior 
equity.  He,  by  the  levy  of  such  an  attachment,  could  not 
acquire  any  better  or  greater  title  to  the  stock,  than  a  person 
would  have  done  who  had  purchased  this  stock  of  the  person 
in  whose  name  it  stood  on  the  day  of  the  levy  of  the  attach- 
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merit ;  and  the  principle  is  well  settled  in  this  State  that  such 
a  purchaser  would  not  acquire  any  interest  whatever  as  against 
a  prior  purchaser  for  value.  It  seems  to  be  clear,  therefore, 
that  the  plaintiffs  had  a  perfect  right  to  demand  the  transfer  of 
the  stock  to  them,  and  that  the  defendants  subjected  them- 
selves to  this  action  by  their  refusal  to  accede  to  the  demand. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


JOHN  BOYD  y.  JOHN  FINNEGAN,  IMPLEADED,  &c. 

An  accommodation  endorser  of  a  bill  or  note  is  to  be  regarded  as  standing  in  the 
character  of  a  surety,  and  as  entitled,  in  the  event  of  his  paying  his  princi- 
pal's debt,  to  be  subrogated  to  all  the  rights  and  remedies  of  the  creditor. 
And  any  interference  with  such  right  of  subrogation  will  relieve  the  surety. 

A  judgment  creditor  took  the  judgment  debtor's  note,  endorsed  for  accommoda- 
tion by  the  defendant,  as  collateral,  to  secure  the  payment  of  the  judgment. 
He  subsequently,  but  before  the  maturity  of  the  note,  transferred  it  to  the 
plaintiff  for  value.  The  latter  having  notice  of  the  circumstances  under  which 
the  note  was  given,  paid  the  judgment,  and  procured  it  to  be  satisfied,  without 
the  knowledge  of  the  accommodation  endorser:  Held,  in  an  action  on  the  note 
against  the  endorser  that  by  such  payment  and  satisfaction  of  the  judgment, 
the  indorser's  right  of  subrogation  was  prejudiced,  and  he  was,  therefore,  dis- 
charged from  liability  on  the  note. 

The  right  of  subrogation  is  recognized  by  courts  of  law  as  well  as  by  courts  of 
equity. 

APPEAL  by  one  of  two  defendants  from  a  judgment  of  the 
First  District  Court. 

The  action  was  brought  on  a  promissory  note  made  by  the 
defendant,  McDonough,  and  endorsed  by  the  defendant,  Fin- 
negan. 

In  March,  1867,  one  Samuel  Shapter  recovered  a  judgment 
against  McDonough,  and  the  note  in  this  action  was  given  to 
Shapter  as  collateral  security  for  the  payment  of  the  judgment ; 
Finnegan  received  no  consideration  for  his  endorsement. 
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Before  the  maturity  of  the  note  the  plaintiff,  with  notice  of 
the  foregoing  facts,  paid  the  judgment,  anql  Shapter  executed 
and  delivered  to  him  a  satisfaction  of  the  judgment,  and  trans- 
ferred the  note  in  suit. 

Upon  the  close  of  the  evidence,  the  court  gave  judgment 
against  both  defendants,  from  which  judgment  the  defendant, 
Finnegan,  appealed  to  this  court. 

John  L.  Lindsay,  for  appellant. 
Thomas  Gushing,  for  respondent. 

BY  THE  COURT. — LOEW,  J. — Although  the  plaintiff  testified 
on  the  trial,  in  the  court  below,  that  he  took  the  note  in  suit 
in  the  regular  course  of  business,  it  is  obvious  that  at  the  time 
he  paid  the  judgment,  and  the  note  was  transferred  to  him,  he 
knew  that  it  had  been  given  to  and  was  held  by  the  attorney 
of  the  judgment  creditor  as  collateral  security  for  the  payment 
of  the  judgment.  Mr.  Johnston,  the  attorney,  distinctly  testi- 
fied that  he  informed  him  of  that  fact,  and  the  plaintiff  failed 
to  contradict  him. 

Now  in  some  respects  there  is,  doubtless,  considerable  dif- 
ference between  an  endorser  and  a  surety,  but  still  where  one 
endorses  a  bill  or  note  for  the  accommodation  of  another,  he  is 
to  be  regarded  as  standing  in  the  character  of  a  surety  (Pitts  v. 
Congdon,  2  N.  Y.  354 ;  Clason  v.  Morris,  10  Johns.  538  ; 
Wood  v.  Jefferson  Co.  Bank,  9  Cow.  206 ;  Hayes  v.  Ward,  4 
Johns.  Ch.  126). 

In  the  case  at  bar,  the  defendant,  Finnegan,  proved — 
as  he  had  a  right  to  do — (Carpenter  v.  King,  9  Met.  511 ; 
La  Farge  v.  Herter,  11  Barb.  159) — that  he  endorsed  the  note 
for  the  accommodation  of  the  defendant,  McDonough.  And 
although  it  does  not  clearly  appear  from  the  evidence  returned 
to  us  that  the  plaintiff  had  notice  of  that  fact,  yet  I  am 
inclined  to  think  that  the  facts  and  circumstances  in  this  case 
justify  us  in  inferring  that  he  had  such  notice,  and  hence,  con- 
sidering the  endorser  as  being  entitled  to  all  the  rights  and 
privileges  of  a  surety  for  the  maker  of  the  note  (Hayes  v.  Ward, 
supra). 
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Regarding  him  as  sustaining  that  relation,  I  have  no  doubt 
that  the  judgment  creditor  could  have  recovered  against  him 
upon  the  maturity  of  the  note ;  but  I  apprehend  that  in  the 
event  of  his  paying  the  debt,  he  would  in  equity  have  been 
entitled  to  be  subrogated  to  all  the  rights  of  the  judgment 
creditor,  not  only  in  respect  to  the  mortgage  and  any  other 
independent  collateral  securities  held  by  him,  but  also  as 
regards  the  original  judgment  obtained  by  him  against  the 
principal  debtor  (3  Kent's  Com.,  8th  ed.,  page  169 ;  Story's  Eq. 
Jur.,  8th  ed.,  §  499  and  note ;  Goodyear  v.  Watson,  14  Barb. 
481 ;  Corey  v.  White,  3  Barb.  12  ;  N.  Y.  State  Bk.  v.  Fletcher, 
5  Wend.  85  ;  Matthews  v.  Aikin,  1  K  Y.  595  ;  Eubbel  v.  Car- 
penter, 5  N.  Y.  171;  Clason  v.  Morris,  supra;  Flint  v. 
Schomberg,  1  Hilt.  532).  This  right  of  subrogation  is  also 
recognized  by  courts  of  law,  and  any -act  impairing  or  inter- 
fering with  it,  which  would  relieve  the  surety  from  liability  in 
equity,  will  also  relieve  him  at  law  (Corey  v.  White,  3  Barb. 
17 ;  La  Forge  v.  Herter,  11  Barb.  159 ;  Storms  v.  Thorn,  3 
Barb.  314.;  King  v.  JSahlwin,  2  Johns.  Ch.  554).  And  as  the 
plaintiff,  with  notice  of  the  circumstances  under  which  the 
note  was  given,  did  before  maturity  of  the  same,  and  without 
the  knowledge  or  consent  of  the  endorser,  prejudice  him  by 
paying  the  judgment,  and  procuring  the  same  to  be  satisfied, 
the  latter,  it  seems  to  me,  was  discharged  from  all  liability  upon 
the  note  in  question(Z#  Faroe  v.  Herter,  supra  ;  Wood  v.  Jeffer- 
son Co.  Bk.,  9  Cow.  206  ;  Hayes  v.  Ward,  supra).  I  therefore 
think  that  as  to  him  the  judgment  should  be  reversed. 

Judgment  reversed. 
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FBANCIS  M.  BIXBY  AND  OTHERS  v.  WILLIAM  T.  BENNETT  AND 

ANOTHER. 

"Where  a  consigner  of  a  cargo  improperly  detains  the  vessel  from  going  to  sea,  he 
is  liable  to  the  owner  for  his  special  damages. 

The  defendant  shipped  by  the  plaintiffs'  vessel  twenty-eight  bales  of  cotton.  By 
the  Internal  Revenue  laws  (Act  of  July  13th,  1866,  §  5)  it  is  declared  to  be  un- 
lawful for  the  master  of  a  vessel  to  convey  or  transport  cotton  from  any  point 
in  the  district  in  which  it  shall  have  been  produced,  without  a  permit  from  the 
collector  of  the  district,  and  a  certificate  that  the  tax  has  been  paid.  The  de- 
fendant promised  the  master  of  the  vessel  to  procure  such  a  certificate  and 
permit,  but  having  neglected  to  do  so,  the  master  was  unable  to  get  a  clearance, 
and  was  detained  eleven  days  from  going  to  sea. 

Held,  that  the  defendant  was  liable  in  damages,  it  being  shown  that  the  master 
had  taken  the  best  means  known  to  him  to  notify  the  defendant  of  the  cause  of 
the  delay. 

Held,  further,  that  in  such  a  case,  it  was  not  the  duty  of  the  master  either  to  pay 
the  tax,  in  order  to  obtain  a  clearance  of  the  vessel,  or  to  unload  and  store  the 
cotton. 

"Where  there  has  been  no  agreement  as  to  the  rate  of  demurrage,  the  charterer  or 
owner  recovers  an  equivalent  in  damages  for  the  whole  time  that  the  vessel  is 
detained,  through  the  delay  or  negligence  of  the  freighter,  the  measure  of 
damages  being  the  loss  or  injury  sustained  thereby,  which  may  be  ascer- 
tained by  showing  what  the  vessel  is  capable  of  earning,  or  usually  earns 
per  diem. 

This  court  can  only  reverse  an  order  of  the  Marine  Court  denying  a  motion  to 
open  a  default  or  trial,  on  the  ground  of  irregularity. 

A  cause  was  ordered,  in  the  Marine  Court,  to  be  tried  on  a  certain  day,  and  the 
defendant's  attorney  attended,  and  not  finding  the  cause  on  the  calendar,  left 
the  court.  The  plaintiffs  attorney,  however,  had  the  cause  placed  on  the  calen- 
dar, and  tried  the  cause,  one  of  the  defendants  appearing  in  person  and  taking 
part  in  the  trial.  Held,  that  such  a  default  or  trial  was  not  irregular. 

APPEAL  from  an  order  denying  a  motion  to  open  a  judg- 
ment of  the  Marine  Court,  and  from  the  judgment  itself. 

The  action  was  brought  by  the  owner  of  the  ship  A.  B. 
Cook,  for  damages  occasioned  by  the  detention  of  the  vessel 
under  the  following  circumstances :  Section  5  of  the  U.  S. 
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Internal  Revenue  Act  of  July  13,  1866,  provided,  under  a 
penalty,  that  it  should  be  unlawful  for  a  master  of  a  vessel  to 
convey  cotton  from  the  district  in  which  it  was  produced  with- 
out a  permit  for  such  removal,  and  a  certificate  that  the  tax 
had  been  paid,  or  a  bond  having  been  given  for  such  payment 
to  the  collector  at  the  place  of  delivery. 

The  defendant  shipped,  by  the  A.  B.  Cook,  twenty-eight 
bales  of  cotton  from  Beaufort,  S.  C.,  to  JSTew  York.  The  cap- 
tain of  the  vessel,  on  the  25th  day  of  February,  began  taking 
the  cotton  on  board  the  A.  B.  Cook,  at  Beaufort,  and  told 
defendant  Bennett  he  should  go  to  sea  from  Hilton  Head,  on 
the  26th  or  27th  of  February,  and  that  he  (Bennett)  must  have 
all  his  papers  ready  for  him  on  the  26th.  The  papers  alluded 
to  were  the  papers  indicating  that  the  internal  revenue  tax  on 
the  cotton  had  been  paid.  Bennett  agreed  to  have  the 
"  papers,"  so  that  the  captain  would  not  be  detained,  and  could 
go  to  sea  at  the  time  fixed  by  the  captain  for  sailing  from 
Hilton  Head.  On  the  27th  of  February,  the  captain  was  ready 
to  sail  from  Hilton  Head,  but  Bennett's  "  papers  "  did  not 
come.  The  wind  was  fair,  and  he  was  all  ready  to  go  to  sea 
on  the  28th  of  February,  but  did  not  sail  until  the  12th  of 
March  following,  because  he  had  not  the  internal  revenue  re- 
ceipts for  the  cotton ;  Mr.  Bennett  had  not  furnished  them. 

The  captain  applied  for  a  clearance  of  his  vessel  every  day 
a£  the  custom-house,  from  the  27th  of  February  until  March 
9th,  but  could  not  get  it  until  the  duties  on  the  cotton  had 
been  paid.  The  receipts  were  then  furnished  on  the  morning 
of  the.  9th  March. 

Upon  the  .conclusion  of  the  trial,  the  justice  gave  judgment. 
A  motion  having  been  made  to  open  the  judgment,  and  denied, 
the  defendants  appealed  from  the  judgment  and  order  denying 
the  motion  to  this  court.  The  grounds  of  the  motion  sufficiently 
appear  in  the  opinion  of  the  court. 

Wakeman  dc  Lotting,  for  appellants. 
A.  Spaulding,  for  respondent. 
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BY  THE  COUKT. — DALY,  F.  J. — We  can  only  review  the 
order  denying  the  motion  to  vacate  the  trial  upon  the  ground 
of  irregularity.  So  far  as  the  opening  of  the  default  rested  in 
the  discretion  of  the  judge  before  whom  the  motion  was  made, 
it  is  not  a  matter  which  can  be  reviewed  upon  appeal. 

There  was  no  foundation  for  opening  the  default  and  vacat- 
ing the  trial  upon  the  ground  of  irregularity.  The  order  made 
by  the  court  was,  that  the  action  be  placed  on  the  day  calendar 
for  trial  on  the  15th  of  October,  1868.  The  order  was  duly 
filed  with  the  clerk,  and  it  was  for  him  to  put  the  cause  on  the 
day  calendar.  This,  it  would  seem,  he  omitted  to  do.  The 
defendant's  counsel  attended  with  his  witnesses,  waited  until 
all  the  causes  on  the  calendar  were  called,  and  not  seeing  the 
plaintiff  or  his  counsel,  and  finding  the  cause  not  on  the 
calendar,  left  the  court.  This  he  did  at  his  peril.  He 
knew  that,  by  the  order  of  the  court,  the  cause  was  to  be 
placed  on  the  calendar  that  day,  and  by  calling  the  attention 
of  the  clerk  to  that  fact,  he  could  have  had  the  cause  put  on 
the  calendar  and  called,  and  if  the  plaintiff  was  not  there,  have 
had  it  dismissed.  He  had  no  right  to  presume  that  the  order 
had  not  been  filed  with  the  clerk.  It  was  in  fact  filed,  and 
the  defendant's  counsel,  without  making  any  further  inquiry, 
left  the-  court  about  a  quarter  before  eleven  o'clock,  A.  M. 
This  was  the  statement  on.  the  part  of  the  defendants. 

The  counsel  for  the  plaintiff  states  that  he  called  the  clerk's 
attention  to  the  order  made  by  the  court ;  that  it  was  found  by 
the  clerk  ;  and  that  the  cause  was  called  upon  the  calendar 
about  half  past  ten  o'clock  by  Judge  Gross,  who  ordered  the 
cause  to  be  tried  before  Judge  Curtis,  in  an  adjoining  room. 
Two  hours  and  a  half  elapsed  before  it  was  actually  tried. 
After  the  defendant's  counsel  left,  one  of  the  defendants  came 
into  court,  saw  the  plaintiffs'  witnesses  there,  and  remained 
until  the  cause  was  brought  on  for  trial,  when  he  asked  for  an 
adjournment,  which  the  judge  refused  to  grant;  and  the  trial 
proceeded,  the  defendant  conducting  the  defense  in  his  own 
person. 

The  plaintiff  was  regular,  and  if  the  defendant  desired 
the  aid  of  his  counsel,  there  was  ample  time  for  him  to  have 
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procured  his  attendance.  The  case  may  have  been  one  for 
relief,  if  the  counsel  had  left  under  the  impression  that  the  trial 
was  not  to  be  brought  on ;  but  that  was  wholly  in  the  discre- 
tion of  the  judge  to  whom  the  application  was  made  to  open 
the  default,  and  with  the  exercise  of  that  discretion  we  cannot 
interfere. 

There  is  no  ground  for  reversing  this  judgment  on  the 
merits.  The  agent  of  the  vessel  testified  that  it  was  the  duty 
of  the  shipper  to  furnish  the  papers  from  the  collector  of 
internal  revenue ;  and  the  captain  swore  that  he  told  the 
defendant,  General  Bennett,  at  Beaufort,  that  he  should  go  to 
sea  from  Hilton  Head,  on  Thursday  afternoon  or  Friday  morn- 
ing ;  that  he,  Bennett,  should-  have  all  his  papers  ready  for  him 
by  Thursday  morning ;  and  Bennett  said  he  would  have  the 
papers,  so  that  the  captain  would  not  be  detained,  but  could 
go  to  sea  on  Thursday  or  Friday.  The  agent  of  the  vessel  saw 
Bennett  on  Monday,  the  last  day  the  vessel  lay  at  Beaufort, 
and  Bennett  said  to  him  :  You  need  not  be  alarmed,  the  papers 
will  be  ready  before  the  vessel  is  ready.  These  facts  were  not 
contradicted  by  Bennett,  who  was  examined  as  a  witness  on 
his  own  behalf.  It  appears  that  he  entered  into  a  bond  to  pay 
the  tax,  under  the  new  Internal  Revenue  Act,  and  as  he  under- 
stood the  internal  revenue  agent  to  say  that  he  was  going  to  Hil- 
ton Head  with  the  captain,  or,  at  any  rate,  that  he  was  to  go 
there  before  the  ship  could  receive  the  balance  of  the  freight,  in 
order  to  make  the  necessary  clearance,  he,  Bennett,  did  nothing 
further  about  the  matter,  but  returned  to  his  plantation.  It 
does  not  appear  that  the  captain  knew  anything  about  the 
giving  of  the  bond.  Indeed,  he  testified  that  nothing  at  all 
was  said  about  a  bond ;  and  denied,  when  the  interrogatory 
was  put  to  him,  upon  his  cross-examination,  that  it  was  under- 
stood between  himself,  the  internal  revenue  agent,  and  the 
defendant,  that  the  papers  were  all  correct. 

On  Thursday,  the  26th,  the  vessel  left  Beaufort  for  Hilton 
Head ;  and  upon  the  following  day,  Friday,  the  freight  to  be 
taken  there  was  got  in,  and  the  vessel  was  ready  for  sea  on  the 
28th,  with  a  fair  wind  ;  but  the  captain  could  not  get  a  clear- 
ance for  the  want  of  a  receipt  that  the  internal  revenue  tax 
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upon  the  defendants'  cotton  had  been  paid  at  Beaufort.  This 
was  entirely  owing  to  the  defendant's  neglect.  It  was  his  duty 
as  shipper  to  furnish  the  captain  with  the  necessary  papers 
to  show  that  the  internal  revenue  tax  upon  his  cotton  had  been 
paid ;  and  even  if  it  had  not  been,  he  had  expressly  agreed 
to  do  so.  The  delay  of  the  vessel  arose  from  his  assuming 
that  the  internal  revenue  officer  would  go  to  Hilton  Head, 
to  make  the  necessary  clearance,  according  to  his  promise, 
and  because  it  was  customary;  whereas  that  officer  did  not 
go  to  Hilton  Head  until  nearly  a  week  after  the  vessel  had 
left  Beaufort,  and  did  not  then  bring  the  papers  necessary  for 
a  clearance.  It  was,  in  fact,  relying  upon  another  to  do,  what 
he  was  bound  and  had  engaged  to  do  himself;  and  from 
the  delay  which  arose  from  its  not  being  done,  neither  the 
captain,  nor  the  owners  of  the  vessel,  were  in  any  way  ac- 
countable. 

No  laches  could  be  imputed  to  the  captain.  He  was  ready 
to  sail  on  the  28th,  and  had  a  favorable  wind.  He  waited  two 
days  for  the  papers,  and  then  despatched  a  letter  to  the  de- 
fendant by  mail.  He  mailed  the  letter  at  Hilton  Head,  and 
receiving  no  reply,  mailed  another,  four  days  afterwards, 
on  the  6th;  and  on  the  morning  of  the  9th,  a  letter  was 
received,  enclosing  the  receipt.  The  wind  was  then  ahead, 
and  a  further  delay  of  three  days  ensued  before  the  captain 
could  put  to  sea. 

It  is  urged  that  he  should  have  despatched  a  special  mes- 
senger to  the  defendant  to  advise  him  of  the  delay  of  the 
vessel  and  the  cause  of  it,  as  the.  defendant  testified  that  the  letter 
directed  to  him,  had  been  sent  through  the  post-office,  by 
Beaufort,  a  round-about  course,  and  that  it  would  have  reached 
him  about  as  soon  if  it  had  been  sent  to  New  Tork.  But  it  does 
not  appear  that  the  captain  knew  this.  He  was  asked  by  the 
defendant,  "  Are  you  not  aware  where  my  residence  is  on  St. 
Helena  Island?"  and  he  answered  "No."  "Were  you  not 
aware  at  the  time  ?"  and  the  reply  was  "  No."  The  agent  of 
the  vessel,  who  had  been  at  the  defendant's  plantation,  was 
asked  if  they  could  not  have  notified  the  defendant  in  a  day, 
and  his  answer  was  "  No."  "  I  mentioned  to  Captain  Small  if 
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we  only  knew  where  it  was."  He  was  then  asked  if  they  did  not 
know  it  was  Swayne's  store,  a  place  seven  miles  distance  by 
water,  where  the  plantation  was,  and  he  answered,  I  presume 
they  did.  I  think  the  captain  did  all  that  he  was  required  to 
do.  He  notified  the  defendant  by  mail  from  the  nearest  post- 
office,  and  if  that  did  not  prove  to  be  the  quickest  way  to 
relieve  him  of  the  delay,  it  was  no  fault  of  the  captain's.  He 
resorted  to  the  usual  and  proper  course,  and  if  it  took  six  days 
for  a  letter  to  reach  the  defendant  by  mail,  through  defective 
postal  arrangements  or  from  any  other  cause,  the  captain  or 
his  principals  are  not  to  be  held  answerable.  The  delay  in 
reality  was  occasioned  by  the  defendant  giving  a  bond,  instead 
of  paying  the  tax,  as  he  was  afterwards  obliged  to  do  when  he 
learned  of  the  delay  of  the  vessel ;  for  the  bond,  it  appears,  had 
to  be,  or  it  was,  sent  to  the  collector  at  Charleston  for  his 
approval,  and  it  may  be  presumed  was  not  returned  to  Beau- 
fort by  the  8th,  as  the  defendant  had  then  to  pay  the  tax,  that 
the  vessel  might  be  cleared. 

It  is  argued  that  there  is  nothing  in  the  evidence  to  show 
that  the  collector  was  justified  by  law  in  refusing  to  clear  the 
vessel.  The  collector  refused  to  give  a  clearance,  because  the 
tax  upon  twenty-eight  bales  of  cotton  on  board  of  her  had  not 
been  paid,  or  because  the  master  had  no  official  receipt,  paper, 
or  other  evidence  to  show  that  it  had  been  paid.  The  act  of 
Congress  of  July  13, 1866,  section  2,  declares  that  the  tax  upon 
cotton,  provided  for  in  the  previous  section,  shall  be  levied  by 
the  assessor  upon  the  producer,  owner,  or  holder  thereof,  and 
shall  be  paid  to  the  collector  of  .internal  revenue,  within  and 
for  the  collection  district  in  which  said  cotton  shall  have  been 
produced,  and  before  the  same  shall  have  been  removed  there- 
from (Acts  of  the  First  Session  of  the  29th  Congress,  p.  14), 
and  under  this  provision  the  custom-house  officer  at  Hilton 
Head,  whose  duty  it  was  to  prevent  frauds  upon  the  revenue, 
was  justified  in  detaining  the  vessel  until  he  had  some  evidence 
that  the  tax  was  paid,  or  a  bond  given  for  it,  as  required  by  law. 
But  whether  he  had  or  had  not,  negligence  cannot  be  imputed 
to  the  master  in  detaining  his  vessel  until  he  could  get  a  clear- 
ance from  the  custom-house.  It  is  as  old  as  Guidon  and 
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Molloy^  that  the  master  must  obtain  the  necessary  clearances 
or  permission  to  sail  from  the  officers  of  the  customs,  pay  the 
necessary  port  and  other  charges  for  the  purpose,  and  that  he 
must  not  knowingly  mix  up  and  take  with  his  cargo  goods 
upon  which  a  tax  or  duties  are  payable  before  they  can  be 
taken  away  from  the  port  of  departure  (Guidon,  c.  5,  art.  33 ; 
Molloy,  book  2,  c.  2  &  9 ;  Abbott  on  Shipping,  348,  8th  Lond, 
ed.)  The  fifth  section  of  the  act  already  quoted,  provides  that 
it  shall  be  unlawful  for  any  master  of  a  vessel  to  convey  cotton 
from  the  district  in  which  it  has  been  produced,  without  a 
permit  for  such  removal  from  the  collector,  of  the  district,  and 
a  certificate  that  the  tax  has  been  paid,  under  a  penalty  of 
$100  for  each  bale,  or  a  year's  imprisonment.  If  the  captain 
had  sailed  with  the  cotton,  without  this  permit,  he  would  have 
subjected  himself  to  a  pecuniary  penalty  of  $2,800,  or  impris- 
onment. A  clearance  was,  therefore,  indispensable,  and  the 
custom-house  officer  at  Hilton  Head  very  properly  refused  to 
give  it  until  the  receipt  for  the  payment  or  the  bonding  of  the 
tax  was  furnished. 

It  would  be  preposterous  to  hold,  as  the  defendant's  counsel 
insists,  in  his  argument,  that  to  prevent  the  delay,  the  captain 
should  have  taken  out  the  twenty-eight  bales  from  his  vessel, 
and  stored  them  at  Hilton  Head,  or,  in  other  words,  that  after 
all  his  cargo  was  taken  in,  and  he  was  ready  for  sea,  he 
should  have  broken  bulk,  and  put  the  owners  to  the  expense 
and  trouble  of  the  taking  out  of  twenty-eight  bales  of  cotton, 
which,  for  all  that  we  know,  may  have  been  at  the  bottom  of  the 
ship,  to  save  the  defendant  from  the  expense  of  a  demurrage 
occasioned  by  his  own  fault  or  to  lessen  the  amount  of  it. 

Neither  was  he  called  upon  to  send  to  Beaufort  and  pay  the 
tax.  Both  he  and  the  agent  might  very  well  assume,  from  the 
defendant's  assurance,  that  the  papers  would  be  sent  to  Hilton 
Head  before  the  vessel  would  be  ready  to  sail,  that  the  tax  had 
been  paid,  and  that  through  somebody's  neglect,  the  receipt 
had  not  been  sent.  He  did  exactly  what  he  ought  to  have 
done.  He  notified  the  defendant  by  letter  that  he  could  not 
clear  his  vessel  for  want  of  the  permit,  which  the  defendant 
had  promised  to  have  ready;  that  he  was  thereby  detained 
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from  going  to  sea,  and  that  he  would  hold  him  responsible  for 
the  detention,  and  this  was  all  that  could  be  reasonably  ex- 
pected on  the  part  of  the  captain.  There  might  be  circum- 
stances in  which  it  would  be  the  duty  of  a  master  having  cotton 
on  board  his  ship,  to  pay  the  tax  and  charge  it  upon  the  cotton, 
where  the  owner  could  not  be  found  or  could  not  be  reached 
without  involving  a  very  long  delay  of  the  vessel ;  but  this  was 
not  such  a  case.  Justice  Selden,  in  Hamilton  v.  McPherson, 
(28  N.  T.  Rep.  76,)  says,  that  "  the  law  imposes  upon  a  party 
subjected  to  injury  by  the  breach  of  a  contract,  the  active  duty 
of  making  reasonable  exertions  to  render  the  injury  as  light  a& 
possible ;  that  public  interest  and  sound  morality  accord  with 
the  law  in  demanding  this,  and  if  the  injured  party,  through 
negligence  and  wilfullness,  allows  the  damages  to  be  unneces- 
sarily enhanced,  the  increased  loss  falls  justly  upon  him."  The 
captain,  in  my  judgment,  did  make  reasonable  exertions,  and 
neither  he  nor  the  agent  are  chargeable  with  either  negligently 
or  wilfully  allowing  the  damages  to  be  enhanced  unneces- 
sarily. 

The  plaintiff  recovered  for  a  detention  of  ten  days.  The 
vessel  was  ready  to  sail  on  the  28th  of  February,  1867,  which 
that  year  was  the  last  day  in  February.  The  permit  Was  re- 
ceived on  the  morning  of  the  9th  of  March,  but  the  wind  was 
then  north-east,  which,  being  a  head-wind,  the  vessel  could  not 
and  did  not  get  to  sea  until  the  morning  of  the  12th  of  March, 
that  is  from  the  date  of  the  protest,  ten  days,  or  less  than  the 
plaintiff  was  entitled  to,  the  vessel  having  been  actually 
detained  eleven  days,  after  she  was  ready  to  sail,  without  any 
fault  on  the  part  of  the  captain  or  owners.  The  plaintiff 
makes  the  computation  five  days  and  a  half,  by  commencing 
with  the  day  after  the  date  of  the  protest,  and  ending  on  the 
morning  of  the  9th,  when  the  permit  was  received ;  but  I  am  at 
loss  to  see  what  ground  he  has  for  such  a  computation.  Where 
there  has  been  no  agreement  as  to  the  rate  of  demurrage,  the 
charterer  or  owner  receives  an  equivalent  in  damages  for  the 
whole  time  that  the  vessel  was  detained,  through  the  delay 
or  negligence  of  the  freighter,  the  measure  being  the  loss  or 
injury  sustained  thereby,  which  may  be  ascertained  by  showing 
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what  the  vessel  is  capable  of  earning,  or  usually  earns,  per 
diem,  as  was  done  in  this  case.  (The  Angerona,  1  Dods.  Adm. 
E.  382 ;  Moorsom  v.  JBell,  2  Camp.  616 ;  Kell  v.  Anderson,  10 
Mee.  &  Welsb.  498 ;  Horn  v.  Bannsan,  9  Car.  &  P.  709 ;  Clan- 
daniel  v.  Tuckeman,  17  Barb.  190 ;  Morse  v.  Pesant,  2  Keyes' 
E.  16 ;  Abbott  on  Shipping,  306,  307,  8th  Lond.  ed.) 
The  judgment  should  be  affirmed. 


EGBERT  BOKELL  et  al.  v.  STEWAET  NEWELL  et  al. 

A  lessee  of  certain  premises  entered  into  a  written  contract  with  another,  by 
which  the  latter  agreed  to  advance  the  money  necessary  to  fit  up  the  premises 
in  a  manner  suitable  for  sub-letting,  to  collect  the  rents  from  the  sub-tenants,  and 
after  payment  of  his  own  advances  and  the  rent  due  to  the  lessor,  to  divide  the 
net  income  of  the  premises  equally  between  himself  and  the  lessee. 

Held,  that  such  an  agreement  created,  in  equity,  a  trust  for  the  lessor's  benefit 
which  he  was  entitled  to  enforce  against  the  parties  to  it. 

Both  principal  and  agent  cannot  be  sued  together  on  a  contract  made  by  the 
agent  in  his  own  name  for  the  benefit  of  his  principal.  The  party  with  whom 
the  contract  is  made,  may  sue  the  agent  as  principal,  or  if  he  elect,  he  may  sue 
the  real  principal,  but  he  cannot  sue  both. 

I 

SPECIAL  TEEM,  JANUARY,  1870. 

THE  defendant  Newell,  being  the  lessee  of  the  certain  prem- 
ises, entered  into  a  '  written  contract  with  the  defendant 
Ludlow,  by  which  the  latter  agreed  to  advance  the  money 
necessary  to  fit  up  the  premises  in  a  manner  suitable  for  sub- 
letting ;  to  collect  the  rents  from  sub-tenants,  and  after  pay- 
ment of  his  own  advances  and  the  rent  due  to  the  landlord,  to 
divide  the  net  income  of  the  premises  equally  between  himself 
and  Newell. 

Ludlow  fitted  up  the  premises,  accordingly,  and  collected 
the  rents  from  the  sub-tenants.  Newell  also  collected  some  of 
the  rents.  The  plaintiffs,  the  lessors,  brought  this  action,  on  a 
complaint  alleging  the  foregoing  facts,  and  the  non-payment  of 
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rent,  and  alleging  the  insolvency  of  Newell  and  the  appoint- 
ment of  a  receiver  of  his  interest  in  the  lease,  &c.,  and  prayed 
judgment  for  the  appointment  of  a  receiver  to  collect  the  rents 
from  the  sub-.tenants,  for  the  residue  of  the  term  of  the  lease, 
and  after  paying  the  expenses  of  collection,  &c.,  to  pay  over 
the  balance  to  the  plaintiffs. 

It  was  averred  in  the  pleadings  and  proved  in  the  trial 
that  Newell  took  the  lease  from  the  plaintiffs  in  his  own  name, 
but  really  as  the  agent  and  for  the  benefit  of  the  Boston 
Petroleum  Co.,  one  of  the  defendants.  The  action  was  tried 
before  DALY,  F.  J.,  without  a  jury. 

John  Ely,  for  plaintiff. 

E.  P.  Wheeler,  for  defendant. 

DALY,  F.  J. — The  plaintiff  is  entitled  to  a  decree  against 
Newell  and  Ludlow  for  the  payment  of  the  two  quarters' 
rent  due  May  1,  1867,  with  interest,  deducting  therefrom 
the  $237.50  paid  to  the  receiver.  The  liability  of  Newell 
is  founded  upon  the  lease,  and  that  of  Ludlow  upon  the  agree- 
ment in  writing  entered  into  between  him  and  Newell,  which 
in  equity  created  a  trust  for  the  plaintiffs'  benefit,  which  they 
are  entitled  to  enforce.  (Story's  Equity  Jurisp.  §  1244.)  In- 
deed, if  it  were  necessary,  I  would  be  entitled,  upon  the  author- 
ities, to  hold  that  the  plaintiffs  could  maintain  an  action 
against  Ludlow  directly  upon  the  promise,  as  made  by  Ludlow 
to  Newell  for  the  plaintiffs'  benefit.  (Burr  v.  Seers,  24 
N.  Y.  Kep.  180 ;  Lawrence  v.  Fox,  20  Id.  286 ;  Scott  v.  PU- 
Tdngton,  15  Abb.  Pr.  280.) 

If  effect  is  given  in  equity  to  the  agreement  between  Ludlow 
and  Newell,  and  Newell  is  held  amenable  in  equity  upon  his 
obligation  as  lessee,  then  there  should  be  no  decree  for  the  pay- 
ment of  the  rent  against  the  petroleum  company,  although  they 
allege  in  their  answer  that  the  lease  was  taken  by  Newell  in  his 
own  name  for  their  benefit.  If  the  plaintiffs  can  charge  the 
petroleum  company  in  equity,  it  would  be  upon  the  ground 
that  they  were  the  real  party  in  interest  and  the  one  who 
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should  pay  the  rent  (  Van  Schaick  v.  The  Third  Avenue  Rail- 
road Co.  8  Abb.  Pr.  R.  383 ;  Lorrillard  v.  Lorrillard,  4  Id. 
210),  a  conclusion  which  would  dispose  of  the  question  of  the 
liability  of  any  other.  If  an  agent  make  a  contract  in  his  own 
name,  the  party  with  whom  it  is  made  may  sue  the  agent  as 
principal,  or,  if  he  elect  to  do  so,  may  sue  the  real  principal. 
He  has  his  option  to  sue  either,  but  he  cannot  sue  both ;  for 
when  he  sues  the  principal  he  affirms  the  fact  that  the  other 
was  acting  simply  as  an  agent.  (Fitzsimmons  v.  .Baxter,  ante, 
p.  81 ;  Priestly  v.  fernie,  3  Hurls.  &  Colt.  983 ;  Story  on 
Agency,  7th  ed.  295,  last  editor's  note.)  If  the  plaintiffs,  there- 
fore, are  to  hold  Jewell  upon  the  lease  and  Ludlow  upon  the 
agreement  with  Newell,  answerable  for  the  rent,  they  must 
abandon  all  claim  against  the  petroleum  company,  for  if  they 
are  bound  for  the  rent  the  others  are  not. 

The  suit  may  be  discharged  as  to  the  remaining  parties? 
without  costs.  As  to  Smith,  he  consented  to  such  a  disposition, 
and  as  to  the  Broadway  Bank  there  was  nothing  in  the  com- 
plaint that  made  it  necessary  for  them  to  appear  and  contest 
the  claim.  My  decision  as  to  the  extent  of  the  responsibility  of 
Newell  and  Ludlow  necessarily  adopts  the  view  of  the  applica- 
tion of  the  rents  received  by  the  receiver,  which  the  plaintiff 
has  presented.  The  receiver  was  not  a  necessary  party,  all 
those  for  whom  he  acted  officially  as  the  representative  being 
parties  to  the  suit. 


236  COURT  OF  COMMON  PLEAS. 


Bunacleugh  v.  Poolman. 


FRANK  BUNACLEUGH  v.  JAMES  POOLMAN. 

The  delivery  of  a  chattel  by  a  debtor  to  his  creditor,  accompanied  by  the  execu- 
tion of  an  instrument,  by  which  the  former  agreed  "  to  give  up  all  claim  to  the 
watch,  <fcc.,  if  all  claims  due  to  you  (the  creditor)  by  me  (the  debtor)  are  not 
paid  by  the  first  of  August,  1867," — Held,  not  to  constitute  a  pledge,  but  a  mort- 
gage, and  the  title  passed  absolutely  on  the  failure  of  the  condition  expressed  in 
the  instrument. 

Held,  however,  that  the  debtor  had  a  right  of  redemption  in  equity,  which  was  not 
waived  by  the  condition  expressed  in  the  agreement ;  and  that,  in  proceedings 
supplementary  to  execution  against  the  debtor,  a  receiver  might  be  appointed, 
with  a  view  of  reaching  the  debtor's  interest  in  the  property  by  a  suit  in  equity 
to  redeem. 


SPECIAL  TERM,  JANUARY,  1870. 

MOTION  for  a  receiver  in  proceedings  supplementary  to* 
execution. 

The  plaintiff  having  recovered  a  judgment  against  the 
defendant,  on  the  26th  September,  1867,  procured  an  order,  on 
the  9th  October,  1867,  to  examine  one  James  Ackroyd,  on  the 
ground  that  the  latter  had  property  in  his  possession  belonging 
to  the  judgment  debtor.  Upon  the  examination,  it  appeared 
that  the  defendant,  in  February,  1867,  gave  Ackroyd  a  pawn- 
ticket  for  a  watch  and  chain  then  in  pawn  ;  that  Ackroyd  re- 
deemed the  watch  and  chain.  It  appeared  that  the  defendant 
was  indebted  to  Ackroyd,  and  for  such  previous  debt,  and  the 
amount  paid  in  redeeming  the  jewelry,  Ackroyd  was  allowed 
to  retain  the  watch,  receiving  from  the  defendant  the  following 
writing,  viz :  "  New  York,  February  llth,  1867.  I  hereby 
agree  to  give  up  all  claim  to  the  watch,  &c.,  if  all  claims  due 
to  you  from  me  are  not  paid  by  the  first  of  August,  eighteen 
sixty-seven.  Signed,  James  Poolman."  The  watch  and  chain 
had  not  been  redeemed,  and  Ackroyd  claimed  it  to  be  his. 
The  plaintiff  moved  for  the  appointment  of  a  receiver  of  the 
property. 
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J.  B.  Elwood,  for  motion,  cited  JBrownett  v.  Hawkins,  4 
Barb.  491 ;  Wilson  v.  Little,  2  N.  Y.  443. 

Mr.  Egan,  opposed,  cited  Stewart  v.  Foster,  1  Hilt.  508 ; 
Itodman  v.  Henry,  17  N.  Y.  482. 

DALY,  F.  J. — This  is  not  a  pledge.  The  defendant  gave 
the  watch  to  Ackroyd,  signing  an  agreement  in  writing  that 
he  would  give  up  all  claim  to  the  watch,  if  all  claims  due  by 
him  to  Ackroyd  were  not  paid  by  the  1st  of  August,  1867.  It 
is  distinguishable  from  the  case  of  Browmll  v.  Hawkins  (4 
Barb.  491),  where  the  condition  was,  that  if  the  debt  were 
not  paid  by  a  certain  time,  the  creditor  might  dispose  of 
the  property  "  to  the  paying  of  the  account,"  showing,  as  the 
judge  held,  that  there  was  no  intention  to  transfer  a  title  abso- 
lutely or  conditionally,  but  to  deliver  the  property  in  security 
for  the  debt,  with  a  right  to  sell  it  for  the  payment  of  the  debt, 
if,  by  a  certain  time,  the  demand  or  debt  were  not  paid ;  that 
is,  it  was  a  power  given  to  the  creditor  to  obtain  the  debt  by  a 
sale  of  the  property  fairly  conducted ;  but  was  not  an  absolute 
appropriation  of  it  after  a  given  time  to  him,  if  the  debt  were 
not  paid,  which  was  the  case  here.  This  case  resembles  more 
nearly  Langdon  v.  Bush  (9  Wend.  80),  where  the  words  of  the 
instrument  were,  "  for  securing  the  payment  of  the  said  notes, 
I  hereby  pledge  and  give  a  lien  upon  the  engine  to  said  Lang- 
don, and  if  the  notes  are  not  paid,  I  consent  that  he  shall  hold 
the  same  as  security,  and  to  save  himself  harmless ;  it  being 
understood  that  I  keep  possession  of  the  same  until  the  time 
arrives  for  the  payment  of  the  notes ;  and  if  the  same  are  not 
paid,  Langdon  may  take  the  same "  (the  engine).  This,  the 
court  held,  was  not  a  pledge,  but  a  mortgage  ;  and  that,  upon 
the  failure  to  perform  the  condition,  Langdon  acquired  an 
absolute  title  to  the  chattel. 

After  the  failure  to  perform  the  condition  in  the  present 
case,  by  the  1st  of  August,  1867,  all  Poolman's  claim  to  the 
watch  was  relinquished,  and  by  the  terms  of  the  agreement, 
the  title  passed  to  Ackroyd.  Where  there  is  a  delivery  and  an 
agreement  that  all  title  or  claim  to  the  property  shall  be  relin- 
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quished,  if  a  certain  sum  of  money  is  not  paid  by  a  certain 
day,  it  is  a  mortgage,  and  the  feature  which  distinguishes  it  is, 
that  the  title  is  to  pass  and  become  absolute,  if  the  condition  is 
not  performed  ;  or  it  is  a  mortgage,  as  in  Langdon  v.  JBush,  if 
the  title  is  conveyed  subject  to  a  defeasance,  if  the  condition  is 
performed  within  a  given  time.  If  there  is  nothing  in  the 
agreement  to  create  a  forfeiture  of  the  right  to  redeem  the 
property,  or  to  defeat  the  right  to  it,  except  by  a  lawful  sale, 
under  a  power  conferred,  then  it  is  a  pledge  (Edwards  on  Bail- 
ment, 251,  252) ;  but  that  is  not  this  case. 

The  mortgagee  of  personal  property  is  not  required  in  order 
to  perfect  his  title,  to  foreclose  the  equity  of  redemption ;  for  his 
title  matures  and  becomes  absolute  upon  the  failure  of  the 
mortgagor  to  perform  the  condition  (Jackson  v.  Blodget,  5 
Cow.  202  ;  Powell  on  Mortgages,  1115).  There  is  a  right  of 
redemption  in  equity  which  it  is  necessary  to  foreclose,  as  it  is 
not  waived  by  any  agreement  beforehand  between  the  parties, 
and  which  may  be  foreclosed  by  a  public  sale  under  the  statute. 
The  motion  must  be  granted  for  a  receiver,  if  the  plaintiff  wishes 
to  bring  a  suit  in  equity  to  redeem,  that  being  the  only  way 
in  which  any  interest  which  Poolman  has  can  be  reached, 
Ackroyd's  legal  title  being  absolute. 

Ordered  accordingly. 
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GEORGE  C.  GENET  v.  JOHN  BINSSE,  EXECUTOR,  et  al. 

To  lay  a  foundation  for  costs  in  an  action  against  executors  and  administrators, 
the  claim  presented  for  payment  and  offered  to  be  referred,  before  action 
brought,  must  be  substantially  the  claim  upon  which  the  plaintiff  subsequently 
recovers. 

It  is  not  necessary  that  the  claim  presented  should  be  of  the  precise  amount 
recovered  in  the  action,  or  that  it  should  be  in  favor  of  precisely  the  same 
party,  so  long  as  the  executor  is  not  misled  and  is  apprised  of  the  general 
nature  of  the  claim.  Nor  is  it  necessary  that  the  claim  should  have  been 
presented  to  each  of  two  executors. 

SPECIAL  TEEM,  JANUARY,  18TO. 

MOTION  for  costs  in  an- action  against  executors.  The  facts 
folly  appear  in  the  opinion  of  the  court. 

G.  C.  Genet,  for  motion. 
Scudder  &  Carter,  opposed. 

DALY,  F.  J. — This  is  an  application  to  allow  the  costs  and 
disbursements  to  be  taxed  and  inserted  in  the  judgment.  It 
is  resisted  upon  the  ground  that  the  claim  upon  which  the 
plaintiff  has  recovered  is  not  the  claim  which  was  presented  to 
the  executors,  which  they  disputed,  and  which  Scudder  and 
Carter,  the  plaintiff's  attorneys,  offered  to  refer,  and  that, 
therefore,  the  plaintiff  is  not  entitled  to  costs. 

The  plaintiff  recovered  $1,250  for  the  breach  of  a  special 
contract  on  the  part  of  the  executors,  entered  into  in  writing 
between  the  plaintiff  and  the  testator,  whereby  the  testator 
agreed  that  the  plaintiff  should  appear  on  his,  the  testator's, 
behalf  before  the  commissioners  of  estimates  and  assessments 
and  the  Supreme  Court  in  the  matter  of  the  widening  of  Keade 
street,  for  the  purpose  of  increasing  the  amount  of  the  award 
made  by  the  commissioners  in  favor  of  the  testator,  and  by 
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which  special  contract  he  agreed  that  the  plaintiff  should  have 
one-half  of  the  increase  over  and  above  the  award  made,  he, 
the  plaintiff,  taking  the  trouble  and  expense  at  his  own  risk. 

After  this  contract  was  entered  into,  and  during  the  lifetime 
of  the  testator,  the  plaintiff  undertook  to  obtain  an  increase  of 
the  award,  and  appeared  upon  the  testator's  behalf  before  the 
commissioners  of  estimates  and  assessments  and  before  the  Su- 
preme Court,  rendering  various  services,  which  were  continued 
after  the  testator's  death  and  after  the  defendants  had  entered 
upon  their  duties  as  executors,  the  counsel  of  the  executors,  the 
late  Mr.  Edwards,  appearing  as  their  representative,  with  the 
plaintiff,  upon  the  hearing  of  the  matter  before  the  commis- 
sioners, s 

I  conclude,  from  the  plaintiff's  letter  of  October  30,  1858, 
and  the  defendant  Binsse's  reply  to  it,  that  the  defendants  were 
unwilling  to  recognize  the  plaintiff's  right  to  appear  any  fur- 
ther on  their  behalf  or  on  that  of  the  estate,  under  the  contract 
which  he  had  made  with  the  testator,  upon  the  technical 
grounds  that  new  commissioners  had  been  appointed,  and  that, 
in  the  language  of  the  defendant  Binsse's  letter,  the  plaintiff's 
contract  with  the  testator  was  based  upon  the  sole  claim  of  ob- 
taining an  increased  award  from  the  old  set  of  commissioners, 
and  the  intervening  circumstances  (the  appointment  of  new 
ones),  having  destroyed  that  chance,  he  had  no  right  under  his 
contract  to  appear  any  further  in  the  matter,  in  behalf  of  the 
estate,  the  sole  management  of  which  was  to  be  and,  I  presume, 
was  entrusted  thereafter  to  Mr.  Edwards,  a  distinction  which 
the  referee  did  not  appreciate,  as  he  awarded  $1,250  damages 
to  the  plaintiff  for  the  breach  of  the  contract  of  the  testator  on 
the  part  of  the  executors. 

The  plaintiff's  letter  of  October  30,  1858,  to  the  defendant, 
Binsse,  was  an  offer  to  surrender  the  contract  signed  by  the  tes- 
tator, and  abandon  all  right  to  contingent  compensation  under 
it  for  $1,000,  a  less  sum  than  he  has  recovered,  and  that  for  his 
services  after  the  new  commission  was  appointed  he  would  not 
name  any  sum,  but  submit  it  to  the  arbitration  of  Mr.  O'Conor 
or  Mr.  Cutting,  two  eminent  lawyers,  all  of  which  the  defend- 
ant, Binsse,  on  behalf  of  himself  and  his  co-executors,  declined, 
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refusing  for  the  reasons  above  set  forth  to  recognize  that  the 
plaintiff  had  any  claim  whatever  against  the  estate  upon  the 
testator's  contract  or  any  right  whatever  to  appear  on  its  behalf 
after  the  appointment  of  the  new  commissioners. 

Matters  appear  to  have  remained  in  this  state  until  the  12th 
of  October,  1859,  when  Scudder  and  Carter  addressed  the  de- 
fendant, Binsse,  a  letter  informing  him  that  they  were  em- 
ployed by  the  plaintiff  and  E.  G.  Genet  as  their  attorneys  to 
present  their  claim  against  the  La  Farge  estate  to  the  executors, 
and  that  they  enclosed  therewith  a  statement  of  it ;  that  from 
what  had  occurred  in  respect  to  the  claim,  they  supposed  it 
would  not  be  recognized  by  the  executors,  and  that,  to  test  its 
validity,  they  offered,  on  behalf  of  their  clients,  in  case  the  exec- 
utors should  doubt  the  justice  of  the  claim,  to  refer  the  matter 
in  controversy  to  three  disinterested  persons  to  be  approved  by 
the  Surrogate.  On  the  18th  of  October  following,  six  days 
afterwards,  Scudder  and  Carter  received  a  note  from  Mr.  Ed- 
wards to  the  effect  that  he  was  instructed  by  the  executors  to 
say  that  they  did  not  recognize  G.  C.  &  E.  G.  Genet's  claim  as 
sent  in  by  their  attorneys,  and  that  the  executors  preferred  to 
have  it  tested  by  a  jury.  The  offer  to  refer  in  the  mode  pro- 
vided by  the  statute  having  been  declined,  the  plaintiff  com- 
menced this  suit  on  the  12th  of  November  following. 

In  the  letter  of  Scudder  and  Carter,  a  statement  was  en- 
closed in  the  form  of  a  bill  of  particulars  of  the  amount  due 
from  the  executors,  &c.,  to  G.  C.  &  E.  G.  Genet,  in  which  the 
specific  s'ervices  rendered  by  them  in  the  matter  of  the  award 
were  set  out  in  the  shape  of  items,  with  their  estimate  of  the 
value  of  each  specific  service,  amounting  to  the  sum  of  $1,050, 
for  their  services  before  the  old  commissioners  ;  $2,500  for  their 
services  before  the  new,  and  $250  for  services  in  the  matter  of 
the  Central  Park,  for  moneys  awarded  to  unknown  owners, 
and  amounting  in  the  whole  to  the  sum  of  $3,800,  which 
statement  and  claim  was  verified  by  an  affidavit  of  the  plaintiff 
in  the  form  prescribed  by  the  statute. 

It  is  conceded  that  the  letters  of  the  plaintiff  of  October  30, 
1858,  and  of  Scudder  and  Carter,  of  October  12,  1859,  were 
presented  within  the  time  required   by  the   statute,  if  they 
VOL.  III.— 16 
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amounted  to  a  presentation  of  the  demand  or  claims  upon 
which  the  plaintiff  recovered,  within  the  meaning  of  the 
statute ;  nor  is  it  questioned  that  the  letter  of  Mr.  Edwards, 
was,  by  the  defendant's  authority,  and  that  it  amounted  to  a 
rejection  of  the  claim  presented  and  of  the  offer  to  refer  it. 
The  only  question  raised  upon  this  motion  is  whether  it 
is  substantially  the  same  claim  as  the  one  upon  which  the 
plaintiff  recovered. 

In  Wallace  v.  Markham,  Adm,.,  <&c.  (1  Demo,  6Y1),  the 
plaintiff  recovered  $579.20  upon  a  quantum  meruit,  for  labor 
and  services  performed  for  the  intestate  in  his  lifetime  and  the 
claim  presented  to  the  administrators,  was  a  note  or  agree- 
ment given  by  the  intestate  to  the  plaintiff  shortly  before  his 
death  for  $1,000,  to  be  paid  upon  an  uncertain  contingency, — 
when  his  land  in  Michigan  should  be  sold, — the  plaintiff,  when 
the  note  was  given,  being  a  minor,  'and  which  note  she  dis- 
affirmed after  she  became  of  age,  and  brought  her  action  to 
recover  upon  a  quantum  meruit  for  her  services.  It  was  held 
that  this  was  not  the  claim  upon  which  the  plaintiff'  recovered — 
that  to  lay  a  foundation  for  costs  in  actions  against  administra- 
tors and  executors,  the  claim  presented  for  payment,  and  which 
is  offered  to  be  referred,  must  be  substantially  the  claim  upon 
which  the  plaintiff  subsequently  recovers,  and  upon  the  au- 
thority of  this  case,  it  is  insisted  that  the  claim  presented  by 
Scudder  and  Carter  was  not  substantially  the  one  upon  which 
the  plaintiff  recovered. 

The  letter  of  the  plaintiff  to  Binsse,  of  October  30,  1858, 
evidently  refers  to  the  claim,  which  was  enclosed  in  the  form 
of  a  statement  in  the  letter  of  Scudder  and  Carter,  and  attested 
by  the  plaintiff's  affidavit,  and  both  letters,  in  my  opinion, 
may  be  taken  together  in  determining  whether  the  claim  pre- 
sented, and  the  one  recovered  on,  were  substantially  the  same. 
If  I  am  right,  in  this  conclusion,  then  the  letter  of  the  plaintiff 
fully  apprised  the  defendant,  Binsse,  that  the  plaintiff  insisted 
that  he  had  a  right  to  a  contingent  compensation  under  the 
contract  for  his  services  up  to  the  time  of  the  appointment  of 
the  new  commission,  as  well  as  a  claim  for  his  services  before 
the  new  commission,  and  the  letter  of  Binsse,  in  reply,  shows 
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that  he  so  understood  it,  and  that  he  denied  the  right  of  the 
plaintiff  to  any  compensation  from  the  estate  for  services  ren- 
dered in  the  matter  of  the  award,  whether  rendered  in  pursu- 
ance of  the  contract,  or  upon  any  implied  recognition  on  the 
part  of  the  executors  of  what  he  had  done  in  behalf  of  the 
estate,  before  the  new  commissioners.  It  was  a  total  repudia- 
tion, denial,  and  rejection  of  any  claim  on  the  part  of  the 
plaintiff  against  the  estate,  with  a  clear  understanding  on  the 
part  of  the  executors  of  the  grounds  upon  which  the  claim  was 
made,  and  an  exposition  of  the  reason  why  the  executors  did 
not  admit  it,  but  rejected  it;  followed  by  a  distinct  notification 
that  the  plaintiff's  present  and  future  services  were  not  required 
by  the  executors,  that  he  did  not  acknowledge  having  retained 
any  member  of  the  plaintiff's  firm,  and  that  if  the  supposed 
services  of  either  of  them  (G.  C.  or  E.  G.  Genet)  should  be 
required,  it  would  be  upon  a  special  and  explicit  retainer,  and 
that  Mr.  Edwards  who  had  acted  before  the  commissioners, 
would  be  able  sufficiently  to  attend  to  the  interest  of  the  estate. 

Eleven  months  after  this  letter  of  Binsse  was  written,  the 
letter  of  Scudder  and  Carter  was  sent  to  the  executor,  enclos- 
ing the  statement  before  referred  to.  This  statement  differs  in 
some  respects  from  the  claim  as  recovered.  1.  The  obligation, 
is  set  forth  as  an  indebtedness  to  the  plaintiff's  firm,  G.  0.  & 
E.  G.  Genet ; — the  attesting  affidavit  of  the  plaintiff  being  that  it 
was  justly  due  to  the  firm,  whereas  the  contract  sued  upon  was 
with  the  plaintiff  only,  and  the  action  upon  it  was  brought  by 
him  alone ;  2.  It  was  much  greater  in  amount  than  the  claim 
recovered ;  and  3.  It  contained  a  charge,  $250,  for  services  not 
rendered  under  the  special  contract. 

In  determining  whether  these  points  of  difference  in  the 
claim  presented  are  material  or  not,  it  will  be  necessary  to  look 
into  the  statute,  and  see  exactly  what  it  imposes  upon  the 
claimant,  before  he  can  hold  either  the  estate  or  the  executors 
answerable  for  costs,  if  he  brings  an  action  against  them  and 
recovers.  1.  The  demand  must  be  presented  within  the  time 
prescribed  by  the  statute,  which  in  this  case  was  done.  2.  If 
the  executor  requires  it,  satisfactory  vouchers  in  support  of  the 
claim  must  be  produced,  and  also  the  affidavit  of  the  claimant 
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that  it  is  justly  due,  that  no  payments  have  been  made  upon  it, 
and  that  there  are  no  offsets  against  it,  to  the  knowledge  of  the 
claimant  (2  Rev.  Stat.,  87,  134,  35,  36,  41).  It  does  not  appear 
that  the  executors,  when  the  claim  was  presented  by  Scudder 
and  Carter,  required  the  claimant  or  claimants  to  produce  any 
vouchers  or  to  make  any  affidavit,  in  compliance  with  this  pro- 
vision, and  where  that  is  the  case,  the  creditor  is  not  required 
to  produce  the  voucher,  if  there  is  one,  or  to  verify  the  claim 
(Ganseevort  v.  Nelson,  6  Hill,  389  ;  Wilcox  v.  Smith,  26  Barb., 
334) ;  for,  as  was  suggested,  in  the  first  of  these  authorities,  the 
executor  may  know  all  about  it,  and  not  desire  any  informa- 
tion, evidence,  or  verification ;  an  observation  which  applies 
pertinently  to  this  case,  for  Binsse,  as  has  been  already  shown, 
knew  all  about  the  matter,  and  with  a  full  understanding  of  it, 
had  previously  disputed,  denied,  and  rejected  any  claim  of  any 
kind  upon  the  estate,  arising  out  of  what  the  plaintiff  or  his 
firm  may  have  done  to  obtain  an  increase  of  the  award.  The 
absence,  therefore,  of  any  reference  in  the  statement  to  the 
contract,  or  of  any  offer  to  produce  the  voucher,  or  the  fact 
that  the  indebtedness  was  alleged  to  be  due  to  the  firm,  and 
the  statement  to  that  effect  in  the  affidavit,  are  all  immaterial, 
unless  the  executor  was  misled,  and  had  reason  to  suppose  that 
the  claim  was  other  and  different  from  the  one  in  respect  to 
which  he  had  previously  corresponded  with  the  plaintiff  and 
repudiated.  Whether  there  was  any  foundation  or  not  for 
such  a  conclusion  on  his  part  will  be  considered  hereafter. 

Nor  is  it  material  that  the  amount  was  greater  than  the 
•amount  recovered.  Damages  were  recovered  for  the  breach  of 
the  contract,  and  what  those  damages  were  could  be  settled 
only  by  agreement  between  the  parties,  or  by  the  result  of  a 
trial  in  an  action.  It  was,  therefore,  very  proper  to  set  forth 
in  this  statement  each  specific  service  which  had  been  rendered, 
with  the  estimated  value  of  each,  as  it  was  giving  the  executor 
the  items  upon  which  the  estimate  of  damages  was  founded ; 
and  that  the  estimate  was  too  high,  being  greater  than  was 
subsequently  recovered,  was,  in  a  matter  so  uncertain,  imma- 
terial, if  the  executors  were  in  all  other  respects  fully  apprised* 
of  the  nature  of  the  claim.  The  same  remark  may  be  applied 
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to  the  item  of  $250,  which  was  for  a  service  distinct  and  differ- 
ent from  that  rendered  for  obtaining  an  increase  of  the  award 
upon  the  opening  of  Reade  street ;  for  this  item  of  $250  was 
separately  set  forth.  It  was  placed  the.  last  among  the  items, 
and  in  the  specification  of  it  was  so  distinguished  and  particu- 
larly described,  as  to  show  to  the  executors  for  what  that 
charge  was  made,  and,  therefore,  putting  it  in  their  power  to 
admit  it,  if  so  disposed,  and  pay  it,  whilst  they  disputed  the 
rest,  as  in  Barsalon's  Case  (4  Abb.  Pr.  R.,  ?37,  138). 

All  the  other  items,  which  were  seven  in  number,  related  to 
services  rendered  either  in  the  Supreme  Court,  or  before  the 
commissioners  in  the  matter  of  increasing  the  award  for  the 
opening  of  Reade  street,  and  the  services  rendered  before  the 
new  board  of  commissioners,  were  distinguished  from  those 
before  the  old,  and  their  value  separately  estimated.  The 
question  therefore  recurs,  was  this  substantially  the  same 
claim  as  the  one  upon  which  the  plaintiff  recovered  ?  And 
before  deciding  that  question,  it  may  be  as  well  to  state  that  a 
presentation  of  the  claim  to  one  of  the  executors  is  sufficient, 
and  if  after  a  reasonable  length  of  time  has  elapsed  to  enable 
him  to  confer  with  the  others,  no  action  is  taken,  no  doubt  of 
the  justice  of  the  claim  expressed  or  given  to  the  claimant,  and 
no  desire  intimated  to  him  to  have  it  referred  in  the  mode 
which  the  statute  has  provided,  then  the  payment  of  it  by  the 
executors  within  the  meaning  of  the  statute  is  "  unreasonably 
resisted  or  neglected,"  and  the  claimant  may  bring  his  action, 
and  if  he  recovers,  should  be  allowed  to  recover  the  costs  which 
lie  has  incurrred  (Knapp  v.  Curtis,  6  Hill,  386  ;  Cole  v.Jessup, 
1  Barb.,  394). 

In  reviewing  the  sufficiency  of  the  presentation  of  a  de- 
mand to  executors,  in  Gansevoort  v.  Nelson  (6  Hill,  392),  stress 
was  laid  upon  the  fact  that  the  executors  evidently  knew  every- 
thing in  relation  to  the  plaintiff' 's  demand,  and  very  properly  ; 
for  t^e  obvious  design  of  the  statute  was,  that  neither ^the 
estate,  nor  the  executor,  should  be  chargeable  with  costs,  un- 
less where,  in  view  of  their  representative  character,  it  was 
just  to  impose  them.  And  it  is,  therefore,  made  incumbent 
upon  the  claimant,  within  six  months  after  the  representatives 
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of  the  deceased  have  published  their  notice  requiring  the  pres- 
entation of  claims  against  the  estate,  to  present  his  claim,  and 
in  doing  so,  to  disclose  the  nature  and  amount  of  it,  with  suffi- 
cient certainty  to  enable  the  executors  to  judge  of  the  justice 
of  it,  and  to  determine  whether  he  requires  the  production  of 
vouchers,  if  there  are  any,  or  a  verification  of  the  justice  of  it, 
by  the  affidavit  of  the  claimant,  in  the  form  prescribed  by  the 
statute,  and  whether  he  ought  to  dispute  and  resist  it,  as  well 
as  to  enable  him  to  determine  whether  he  will  have  it  referred, 
as  the  statute  provides,  or  require  the  claimant  to  establish  the 
validity  of  it  by  an  action  at  law.  "  Where,"  says  Bronson,  J., 
(in  Gansevoort  v.  Nelson,  supra},  "  the  executor  already  under- 
stands the  whole  matter,  and  does  not  desire  that  the  evidence 
should  be  submitted  to  his  examination,  it  cannot  be  necessary 
for  the  creditor  to  do  more  than  to  present  his  claim  ;  and  that 
may  be  done  through  an  agent,  by  a  written  communication, 
or  in  any  other  way,  that  deals  fairly  with  the  executor,  and 
the  interests  which  he  represents.  If  the  presentation  is  made 
by  letter,  the  executor  is  bound  to  deal  ingenuously  with  the 
creditor.  If  he  wishes  to  see  the  evidences  of  the  debt,  or  to 
have  the  oath  of  the  creditor  to  the  justice  of  the  claim,  he 
should  say  so,  and  not  leave  the  claimant  to  suppose  that  he 
has  done  everything  that  is  wished,  and  afterwards  object  that 
there  has  not  been  a  more  formal  presentation  of  the  demand." 
The  statute  requires  that  it  should  be  presented  within  the  six 
months  after  the  publication,  which  must  be  strictly  complied 
with,  to  make  the  executor  answerable  for  costs  (Bullock  v. 
Bogar&us,  1  Denio,  276  ;  Bradley  v.  Burnell,  3  id.,  262). 
But  it  has  been  held  that  the  executors,  rejecting  the  claim 
within  the  time  of  the  publication,  would  waive  the  presenta- 
tion within  that  time,  for  the  formally  presenting  it  after  it  had 
been  deliberately  and  distinctly  rejected,  would  be  idle ;  and 
I  cite  these  views,  especially  in  the  last  of  these  cases,  to  show 
the  liberal,  just,  and  comprehensive  spirit  in  which  these  pro- 
visions of  the  statute  have  been  construed,  in  contradistinction 
to  the  very  technical  one  relied  upon  in  the  answer  made  to 
this  motion. 

In  my  opinion,  the  defendant,  Binsse,  knew  perfectly  well 
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that  all  the  items,  except  the  last  one  in  the  statement  sent  to 
him  by  Scudder  &  Carter,  related  to  the  claim  previously  in 
controversy  between  him  and  the  plaintiff,  and  that  when  he 
received  the  paper  and  the  letter  of  the  attorneys,  he  thor- 
oughly understood  the  nature  of  the  claim  and  upon  what  it 
was  founded.  His  own  letter,  previously  sent  to  the  plaintiff, 
shows  that  he  knew  all  about  the  contract  in  writing  which  the 
testator  had  made  with  the  plaintiff,  and  was  so  thoroughly 
familiar  with  its  provisions  that  he  undertook  to  put  his  own 
construction  upon  the  legal  effect  of  it,  and  was  so  fully  satis- 
fied of  the  correctness  of  that  construction  that  in  this  letter  he 
apprised  the  plaintiff  of  his  conclusion  as  executor  that  no  valid 
claim  could  be  made  by  the  plaintiff  against  the  estate,  and 
closed  this  part  of  his  letter  in  these  words,  "you  are  respect- 
fully notified  by  me,  as  executor,  that  such  claims  are  disal- 
lowed ; "  that  is,  as  the  letter  expresses  it,  all  claims  from 
November,  1857,  to  March,  1858,  the  written  contract  with  the 
testator  having  been  made  the  23d  of  December,  1857.  As 
respects  the  item  of  $2,500  for  conducting  proceedings  before 
the  new  commissioners,  the  same  item  contained  in  the  state- 
ment presented  by  Scudder  &  Carter,  he  says,  in  this  letter, 
that  he  never  retained  the  plaintiff  or  his  firm,  on  his  own  be- 
half or -that  of  the  estate ;  that  he  found  the  plaintiff  acting  in 
the  matter,  but  did  not  interfere  to  prevent  him,  because,  at 
that  time,  he  supposed  that  the  testator  had  employed  him 
generally,  but  that  circumstances  now  (at  the  time  of  the  writ- 
ing of  this  letter,  November  25,  1858,  and  nearly  a  year  before 
the  claim  was  presented  by  the  plaintiff's  attorneys),  impressed 
him,  the  executor,  otherwise.  That  if  he  was  in  error  and  the 
plaintiff  should  be  able  to  show  that  he  or  the  estate  was  liable 
for  any  amount  in  the  premises,  such  amount  would  be  satis- 
fied. This  letter  covers  the  whole  period  embraced  by  the 
seven  items  in  the  statement  presented  by  the  plaintiff,  that  is 
from  November,  1857,  to  November  10,  1858,  and  I  therefore 
say  that  it  is  apparent  that  he  perfectly  understood  to  what  every 
thing  in  that  statement  referred,  and  that  when  the  attorney  of 
the  executors  in  answer  to  Scudder  &  Carter's  letter  replied  that 
the  executors  did  not  recognize  Messrs.  G.  C.  &  E.  G.  Genet's 
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claim,  and  proposed  to  have  it  tried  before  a  jury,  the  attor- 
ney meant  to  refer  to  the  claim  or  claims  growing  out  of  the 
services  which  had  been  rendered  to  procure  an  increased  award 
for  the  widening  of  Reade  street,  which  the  defendant,  Binsse, 
upon  due  deliberation,  had  previously  repudiated,  and  the  $250 
in  the  matter  of  the  Central  Park  and  to  nothing  else.  If  the 
executors  or  their  attorney  had  supposed  that  it  was  a  different 
claim,  from  the  fact  that  it  was  made  out  in  the  name  of  the 
firm  instead  of  that  of  the  plaintiff,  there  would  have  been  some 
indication  on  their  part  of  that  impression,  and  if  they  meant 
to  put  their  refusal  to  recognize  the  claim  upon  that  ground  they 
should  have  stated  it,  for  to  quote  again  from  Judge  Bronson  in 
Cransevoort  v.  Nelson,  supra,  "  the  executor  is  bound  to  deal 
ingenuously  with  the  creditor."  Though  the  contract  was 
made  by  the  plaintiff  in  his  own  name,  he  probably  meant  that 
the  firm,  composed  of  himself  and  E.  G.  Genet,  should  have  the 
benefit  of  it,  and  the  firm  may,  and  very  probably  did,  unite  in 
performing  the  service ;  in  addition  to  which,  the  charge  of 
$250  may  have  been  upon  an  assumed  retainer  of  the  firm. 
This  may  have  been  the  reason  why  the  claim  was  made  out  in 
the  firm's  name,  and  the  interest  whicli  the  plaintiff  meant  the 
firm  should  have  in  it  may  explain  why  he  verified  it  in  the 
manner  in  which  he  did.  However  this  may  be,  it  is  sufficient  to 
say  in  the  language  of  Judge  Bronson  that  the  executor  should 
not  have  the  claimant  to  suppose  that  he  has  done  every  thing 
required,  and  "  afterwards  object  that  there  has  not  been  a  more 
formal  presentation,"  which,  I  think,  the  attorney  in  this  case 
did  when  he  wrote  that  the  executors  preferred  to  have  the 
claim  tried  before  a  jury,  for  had  the  rejection  been  put  upon 
the  ground  stated,  the  error  could  have  been  rectified  at  once, 
and  the  claim  re-presented  formally,  in  the  plaintiff's  name 
alone. 

It  has  been  held  in  many  cases,  that  if  a  considerable  part 
of  the  claim  presented  has  not  been  recovered,  the  claim 
has  not  been  unreasonably  resisted  by  the  executors,  a  consid- 
eration which  does  not  arise  in  this  case,  as  the  executors 
refused  to  pass  upon  the  claim  when  formally  presented,  and 
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put  the  plaintiff'  to  his  action  by  advising  his  attorney  that  they 
preferred  to  have  it  tried  by  a  jury. 

My  conclusions  are  :  That  the  claim  recovered  was  rejected 
by  the  executors  before  Scndder  &  Carter  made  a  formal  pres- 
entation of  it  in  their  letter,  and  that  upon  the  authority  of  the 
cases  cited,  the  executors  had,  in  effect,  what  the  statute  meant 
to  secure  to  them.  That  the  claim  recovered  was  substantially 
embraced  in  the  letter  of  Scudder  &  Carter.  That  neither  the 
executors,  nor  their  attorney  were  misled  by  the  form  in  which 
it  was  presented,  having  previously  understood  all  about  it. 
That  they  made  no  discrimination  or  objection,  upon  the  ground 
that  it  was  in  the  form  of  an  indebtedness  to  the  firm  and  not  to 
the  plaintiff.  That  if  their  objection  to  it  was  upon  that 
ground,  or  they  objected  only  to  the  item  of  $250,  fair  dealing 
to  the  creditor  required  that  they  should  have  said  so ;  that  the 
defect,  in  the  one  case,  might  have  been  rectified  by  correcting 
the  mistake,  and,  in  the  latter,  that  he  might  know  that  all 
they  objected  to  was  the  $250.  That  what  they  meant  to  reject, 
and  did  reject,  was  the  very  claim  which  was  recovered.  That 
they  had  no  intention  that  that  claim  should  be  referred,  in  the 
form  prescribed  by  the  statute ;  but  meant  that  the  validity  of 
it  should  be  tested  by  an  action.  And  that  the  technical  objec- 
tion now  raised  was  an  after-thought,  to  relieve  them  from 
costs,  after  they  had  contested  the  claim,  and  their  liability 
had  been  established  by  a  recovery. 

The  motion  for  costs  is  therefore  granted. 
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MARIA  LOUISE  MASON,  EXECUTRIX,  &c.,  v.  EDWARD  LAMBERT. 

AN  order  of  arrest  will  not  be  granted  on  an  affidavit  made  by  the  plaintiff's  tes- 
tator before  his  death,  entitled  in  an  action  he  proposed  to  bring  against  the 
present  defendant  upon  the  same  or  similar  causes  of  action  set  forth  in  the 
plaintiff's  complaint. 

The  complaint  contained  causes  of  action  for  damages  for  a  conversion  and  for 
false  and  fraudulent  representations.  Held,  that  as  the  evidence  was  not  suffi- 
cient to  warrant  the  granting  of  an  order  of  arrest  on  the  ground  of  false  and 
fraudulent  representations  made,  it  should  not  be  granted  on  the  cause  of  action 
for  conversion  under  §  179  of  the  Code.  An  order  of  arrest  must  relate  to  all 
the  causes  of  action  set  forth  in  the  complaint. 

SPECIAL  TERM,  April,  1870. 

MOTION  to  vacate  an  order  of  arrest. 

The  action  was  brought  by  the  plaintiff  as  the  executrix, 
&c.,  of  her  husband,  James  Mason,  the  complaint  alleging  that 
the  defendant  had  converted  to  his  own  use  certain  United 
States  bonds  belonging  to  said  James  Mason,  and  that  the  latter 
had  been  induced  by  fraud  and  misrepresentation  to  deposit 
money  and  enter  into  a  copartnership  with  the  defendant. 

Judgment  was  prayed  for  that  the  copartnership  agreement 
be  declared  void,  that  defendant  surrender  the  bonds  or  pay 
their  value,  that  defendant  return  all  sums  of  money  received 
from  said  James  Mason,  and  that  damages  be  awarded  for  the 
fraud,  &c.  An  order  of  arrest  was  granted  upon  affidavits,  one 
of  which  and  the  most  important  was  an  affidavit  made  by 
James  Mason  about  three  months  before  his  death  and  entitled 
in  an  action,  which  it  appeared,  he  proposed  to  bring  against 
the  defendant  upon  grounds  similar  to  those  upon  which  this 
action  was  founded. 

The  defendant  moved  on  affidavits  to  vacate  the  order  of 
arrest. 


NEW  YOKK— APEIL,  1870.          .       251 


Mason  v.  Lambert. 


F.  Tillou  and  D.  T.  TV  olden,  for  the  motion. 
Therasson  &  Bryan,  opposed. 

YAN  BETJNT,  J. — In  determining  the  question  as  to  whether 
there  is  sufficient  evidence  before  the  court  to  sustain  the  order 
of  arrest  in  this  action,  I  do  not  see  how  it  is  possible  to  con- 
sider the  affidavit  made  by  James  Mason  in  his  lifetime. 

That  affidavit  was  made  by  James  Mason  and  entitled  in 
an  action,  which  it  would  appear  he  proposed  to  bring  against 
the  defendant  upon  grounds  similar  to  those  upon  which  this 
action  is  founded,  and  although  it  was  made  three  months 
before  his  death  no  action  was  ever  commenced  by  him,  nor  is 
any  reason  given  why  it  was  thus  unaccountably  delayed.  The 
charges  continued  in  that  affidavit  consist  of  allegations  of 
fraudulent  representations  made  by  the  defendant  to  the  said 
Mason  to  induce  Mason  at  first  to  deposit  moneys  with  the 
defendant  and  thereafter  to  become  a  copartner  with  him.  These 
charges  are  unsupported  except  by  the  affidavit  of  Mr.  Mason, 
who  is  now  deceased  and  whose  testimony  is  not  therefore 
available  upon  the  trial  of  this  cause,  and  should  an  order  of 
arrest  be  sustained  upon  an  ex-parte  statement  of  a  witness,  the 
privilege  of  cross-examining  whom  the  defendant  can  never 
have,  and  as  to  the  representations  upon  which  it  is  founded 
the  defendant  cannot  testify  because  of  the  death  of  Mason. 
It  is  true  that  the  plaintiff  in  this  action  swears  in  a  general 
way  that  she  had  personal  knowledge  of  most  of  the  re- 
presentations in  said  affidavit  alleged  to  have  been  made  by 
the  defendant,  but  she  nowhere  states  which  of  those  repre- 
sentations she  heard  the  defendant  make,  and  which  she  be- 
lieves to  be  true  because  of  statements  made  to  her  by  her 
husband.  It  is  impossible  for  me  to  determine  from  such  an 
affidavit  when  she  is  averring  facts  upon  her  own  knowledge, 
and  when  upon  information  and  belief.  Under  these  circum- 
stances it  seems  to^me  that  no  additional  strength  is  given  to 
the  plaintiff's  case  by  the  affidavit  of  the  plaintiff  herself. 
There  remains  then  nothing  to  support  the  order  of  arrest 
except  the  affidavit  of  the  bookkeeper  who  examined  the  books 
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of  the  defendant,  and  this  alone  is  clearly  insufficient  to  justify 
me  in  holding  the  order  of  arrest  in  this  case.  The  whole 
foundation  of  this  affidavit  is  derived  from  that  of  James 
Mason,  and  unless  it  is  construed  in  connection  with  the  alle- 
gations contained  in  that  affidavit  and  in  support  of  those  alle- 
gations, it  loses  all  its  force  and  effect. 

I  have  already  shown  that  this  affidavit  of  James  Mason 
should  not  be  considered  as  an  affidavit,  it  being  made  in  a 
proposed  action  different  from  the  one  now  before  the  court, 
and  is  therefore  of  no  more  weight  than  any  written  statement, 
which  might  have  been  found  among  his  papers  after  his  death, 
and  for  the  additional  reason  that  there  does  not  now  appear  to 
be  any  person  living  who  could  prove  the  representations 
alleged  in  that  affidavit  to  have  been  made  by  the  defendant  to 
the  said  James  Mason,  which  allegations  are  specifically  denied 
by  the  defendant. 

If  the  action  were  to  recover  damages  for  the  conversion  of 
the  United  States  bonds  only,  then  under  section  179  of  the 
code,  an  order  of  arrest  would  issue,  as  a  matter  of  course,  and 
the  court  would  not  try  the  question  upon  affidavits,  but  there 
has  been  joined  with  this  cause  of  action  an  action  for  damage 
by  reason  of  fraudulent  representations,  and  as  I  have  already 
shown  that  there  is  not  sufficient  legal  evidence  to  support  the 
order  of  arrest  upon  this  ground,  and  as  the  rule  has  been  estab- 
lished that  the  order  of  arrest  must  relate  to  all  the  causes  of 
action  (Lambert  v.  Snow,  2  Hilt.,  501 ;  McGovern  v.  Payne, 
32  Barb.,  83),  the  order  in  this  case  must  be  vacated. 

Motion  accordingly  granted,  upon  the  usual  stipulation. 
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HENRY  E.  BOWNES  v.  CHARLES  M.  WELD  AND  OTHERS. 

A  creditor  at  large,  not  having  exhausted  his  legal  remedy  of  judgment  and  exe- 
cution, has  no  status  in  a  court  of  equity  to  invoke  its  aid  to  test  the  validity 
of  a  judgment  obtained  and  a  mortgage  alleged  to  have  been  executed  by  a 
debtor  to  defraud  his  creditors. 

SPECIAL  TERM — April,  1870. 

THIS  was  a  motion  to  dissolve  an  injunction  granted  in  an 
action  brought  to  set  aside  a  judgment  and  mortgage  as  having 
been  obtained  and  executed  to  defraud  creditors.  It  did  not 
appear  from  the  plaintiff's  papers  that  he  had  obtained  a  judg- 
ment against  the  mortgagor  and  judgment  debtor,  on  which  an 
execution  had  been  issued  and  returned  unsatisfied. 

Hawes  &  Wardett,  for  motion. 
R.  H.  Huntley,  opposed. 

VAN-  BRUNT,  J. — I  do  not  see  how  this  injunction  can  be 
maintained.  This  action  is  commenced  to  set  aside  the  judg- 
ments obtained  by  Weld  &  Nagle  against  Wiltse,  and  also  the 
chattel  mortgage  executed  by  Wiltse  to  Weld  &  Nagle,  as 
fraudulent  as  against  the  creditors  of  Wiltse. 

Such  an  action  cannot  be  maintained  by  a  creditor  at  large, 
but  he  must  show  that  he  has  obtained  a  judgment,  and  that  an 
execution  has  been  issued  thereon  and  returned  unsatisfied,  be- 
fore equity  will  afford  him  relief  (Dunlevy  v.  Tallmadge,  32  N. 
Y.,  p.  457).  The  plaintiff  in  this  action  never  having  exhausted 
his  legal  remedy  of  judgment  and  execution,  cannot  have  any 
status  in  a  court  of  equity,  to  invoke  its  aid  to  test  the  validity 
of  the  judgment  and  chattel  mortgage  complained  of. 

The  injunction  must  be  vacated  with  costs. 
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SINCE  THE  RE-ORGANIZATION, 
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EE-OEGANIZATION    OF   THE  COUET. 

A  convention  for  the  revision  of  the  Constitution  of  the 
State,  convened  by  a  vote  of  the  people,  assembled  at  Albany, 
June  4,  1867,  and  sat  until  February  28,  1868.  This  conven- 
vention  framed  a  new  constitution,  and  directed  that  it  should 
be  submitted  for  the  approval  of  the  people  at  such  time  as  the 
Legislature  should  provide. 

The  Legislature,  by  an  act  passed  April  24,  1869,  provided 
that  it  should  be  submitted  at  the  general  election  held  on  the 
2d  of  November  of  that  year,  and  that  certain  designated  portions 
of  it  should  be  submitted  and  voted  upon  separately.  Among 
these  was  the  Sixth  article,  designated  in  this  act  as  "  the 
amended  judiciary  article"  by  the  12th  section  of  which  it 
was  provided  that  this  court  should  be  continued  with  the 
powers  and  jurisdiction  it  then  had,  and  such  further  civil  and 
criminal  jurisdiction  as  might  be  conferred  by  law ;  that  the 
court  should  be  composed  of  the  three  judges  then  in  office, 
and  their  successors  and  three  additional  judges ;  that  the 
judges  in  office  at  the  adoption  of  the  article  should  be  con- 
tinued until  the  expiration  of  their  terms,  and  that  a  chief 
judge  should  be  appointed  by  the  judges  of  the  court  from 
their  own  number,  who  should  act  as  such  during  his  official 
term.  By  the  13th  section  of  the  article,  it  was  provided  that 
the  judges  of  the  court  should  be  elected  by  the  electors  of 
the  city  and  county  of  New  York ;  and  by  the  24th  section, 
that  the  three  additional  judges  of  the  court  should  be  elected 
on  a  day  to  be  provided  by  law,  between  the  first  Tuesday  in 
April  and  the  second  Tuesday  in  June  next,  after  the  adoption 
of  the  article. 
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At  the  election  on  the  2d  of  November,  1869,  the  people 
voted  against  the  amended  constitution  as  a  whole,  but  for  the 
amended  judiciary  article  ;  and  by  an  act  passed  on  the  22d  of 
March,  1870,  the  Legislature  provided  that  the  three  additional 
judges  of  the  court  should  be  elected  on  the  third  Tuesday  of 
May,  1870,  and  should  enter  upon  their  official  duties  on  the 
first  Monday  of  July,  1870,  at  which  election  three  additional 
judges  were  elected,  each  for  the  term  of  fourteen  years,  as 
follows:  HAMILTON  "W.  ROBINSON, 

RICHARD  L.  LARREMORE, 
JOSEPH  F.  DALY. 

On  the  fifth  day  of  July,  1870,  they  were  publicly  sworn 
into  office,  and  took  their  seats,  and  upon  the  same  day  CHAR- 
LES  P.  DALY  was  appointed  the  chief  judge  or  chief  justice  of 
the  Court. 

Hon.  GEORGE  C.  BARRETT  having  resigned  on  the  1st  of 
October,  ]  869,  FREDERICK  "W".  LOEW,  Esq.,  was  appointed  to 
fill  the  vacancy,  and,  at  the  election  in  November  following,  he 
was  elected  for  the  term  of  six  years  commencing  on  the  first 
of  January,  1870.  Hon.  JOHN  R.  BRADY,  at  the  same  election, 
having  been  elected  a  judge  of  the  Supreme  Court,  CHARLES 
H.  YAN  BRUNT,  Esq.,  was  appointed  by  the  Governor  to  fill 
the  vacancy,  and  the  Legislature,  by  an  act  passed  April  27, 
1870,  having  provided  that  a  judge  should  be  elected  at  the 
election  on  the  third  Tuesday  of  May,  1870,  in  place  of  Judge 
BRADY,  and  should  enter  upon  his  official  duties  on  the  first 
day  of  January,  1871,  when  the  term  of  Judge  YAN  BRUNT  by 
appointment  expired  ;  Judge  YAN  BRUNT,  at  that  election,  was 
elected  a  judge  of  the  court  for  the  term  of  fourteen  years. 

On  the  first  Monday  of  July,  1870,  the  court  was  consti- 
tuted as  follows : 

CHARLES  P.  DALY,  Chief  Justice, 

FREDERICK  W.  LOEW, 

CHARLES  H.  YAN  BRUNT, 

HAMILTON  "W".  ROBINSON, 

RICHARD  L.  LARREMORE, 

JOSEPH  F.  DALY. 

The  official  term  of  CHARLES  P.  DALY  expiring  that  year, 
he  was  on  the  first  Tuesday  of  November,  1873 ,  elected  for  the 
further  term  of  fourteen  years,  to  commence  on  the  first  day  of 
January,  1872. 
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JAMES  LYNCH,  SHERIFF,  &c.  v.  SARAH  MEYERS. 

The  power  of  a  court  or  of  any  officer  thereof  to  tax  for  costs,  disbursements,  or 
charges  at  law  or  in  equity,  is  confined  to  business  done  in  court  in  the  pro- 
gress of  a  cause,  except  where  the  statute  otherwise  provides. 

By  the  Revised  Statutes  (2  Rev.  Stat.  645)  the  sheriff  is  allowed  certain  fees  for 
executing  process,  and  for  serving  an  execution  for  the  collection  of  money. 
But  neither  the  Revised  Statutes  nor  the  Code  of  Procedure  make  any  allow- 
ance to  a  sheriff  for  the  fees  of  a  person  employed  by  him  to  watch  and  take 
care  of  property  levied  on  under  an  execution  issued  to  him. 

The  taxation  of  the  sheriffs  fees  on  an  execution  cannot  be  had  on  the  requisition 
of  the  sheriff  himself,  but  only  on  that  of  the  defendant  in  the  execution,  upon 
objection  made  by  him. 

The  plaintiff,  as  sheriff,  having  made  a  levy  under  an  execution  issued  to  him  upon 
the  judgment  debtor's  personal  property,  was  requested  by  the  latter  to  delay 
removing  the  goods  and  she  would  pay  the  expenses  of  a  person  to  be  put  in 
charge.  The  execution  having  been  returned  satisfied,  the  plaintiff  brought  action 
against  the  judgment  debtor  to  recover  the  fees  of  the  person  put  in  charge  of 
the  property,  the  plaintiffs  only  proof  of  services  being  the  certificate  of  tax- 
ation of  the  keeper's  fees  made  by  a  justice  of  the  Supreme  Court  on  the  ap- 
plication of  the  sheriff. 

Held,  That  under  such  a  promise  by  the  defendant  no  expenses  could  be  recovered, 
except  upon  competent  proof  that  the  same  had  been  incurred  by  the  plaintiff 
in  compliance  with  the  promise,  and  that  as  there  is  no  statute  authorizing  the 
taxation  of  the  plaintiffs  bill  by  a  judge,  his  certificate  was  not  evidence  that 
any  such  expenses  had  been  incurred,  and,  therefore,  a  motion  for  a  non-suit 
should  have  prevailed. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Marine 
Court. 

The  action  was  brought  by  the  plaintiff,  as  sheriff,  to  recover 
keeper's  fees. 

On  the  23d  July,  1864,  a  judgment  was  recovered  in  the 
Supreme  Court  against  the  defendant  in  this  action,  for  $718.97. 
An  execution  was  issued  thereon  on  August  6,  1864,  to  the 
plaintiff,  as  sheriff,  who  levied  on  household  furniture  of  the 
defendant.  On  September  9,  1864,  the  defendant  having  ap- 
pealed, her  sureties  on  such  appeal  justified  by  consent.  The 
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defendant  objected  to  the  payment  of  the  sheriff's  bill  for  keep- 
er's fees,  and  the  plaintiff  had  the  bill  taxed  by  a  justice  of  the 
Supreme  Court  on  December  2,  1 865.  The  justice,  after  argu- 
ment, taxed  the  bill  at  $477,  and  made  his  certificate  to  that 
effect,  on  May  8, 1866.  The  judgment  having  been  paid,  on  ap- 
plication of  defendant,  the  plaintiff  was  ordered  by  a  justice  of 
the  Supreme  Court  to  return  the  execution  satisfied,  and  did  so. 
The  defendant  still  refusing  to  pay  the  $477,  the  plaintiff 
brought  this  action. 

Upon  the  trial  the  only  evidence  of  the  amount  of  the  fees 
was  the  certificate  of  the  justice  of  the  Supreme  Court. 

N.  A.  Chedsey,  for  appellant. 

I.  The  justice  in  the  Supreme  Court  had  no  authority  to 
make  the  order  or  certificate.  The  only  statute  bearing  upon 
the  subject  is  found  in  2  Rev.  Stat.,  4th  ed.,  pp.  838  and  840. 
(see  Benedict  v.  Warner,  14  How.  Pr.,  568),  which  statutes  fix 
the  amount  to  be  allowed  as  to  each  item  necessary  by  law ; 
and  in  no  case  do  they  allow  anything  for  keepers'  fees,  or  any 
service  where  it  may  be  necessary  for  the  justice  to  pass 
upon  the  value  of  the  same. 

IT.  The  original  cause  for  which  the  plaintiff  seeks  to  recover 
in  this  action  constitutes  only  a  common  law  action  for  work, 
labor  and  services,  the  performance  of  the  services  at  the  re- 
quest of  the  defendant,  and  the  value  of  the  same.  For  it  is 
well  settled,  that  without  such  request  the  sheriff  can  claim 
nothing  for  a  keeper ;  it  is  his  duty  to  remove  the  goods. 

III.  The  taxation  can  only  be  made  when  required  by  the 
defendant.     (2  Eev.  Stat,  932,  title  5,  sec.  1.)     There  is  no 
evidence  of  such  requirement  in  this  action. 

IV.  The  order,  or  certificate  of  taxation  of  Mr.  Justice 
Clerke,  is  his  conclusion  from  affidavits  only,  by  which  he  as- 
sumed summarily  to  hear  and  determine  the  whole  cause  of 
action,  depriving  the  defendant  of  her  constitutional  right  of 
trial  by  a  jury. 

The  statute,  authorizing  a  justice  of  the  court,  out  of  which 
the  execution  issued  in  certain  cases,  to  tax  sheriff's  fees,  evi- 
-      VOL.  III.— 17 
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dently  contemplates  to  furnish  a  mode  of  adjusting  disputed 
charges,  upon  the  settlement  of  an  execution,  while  the  sheriff 
holds  the  property  or  the  proceeds  thereof  in  his  hands.  For 
the  sheriff  cannot,  after  the  judgment  is  satisfied,  collect  his 
fees  of  the  judgment  debtor  ;  he  must  collect  them  of  the  judg- 
ment creditor.  His  fees  are  merely  incidental  to  the  judgment. 
Therefore,  if  the  certificate  of  taxation  ever  had  any  legal  effect, 
it  was  satisfied  by  the  satisfaction  of  the  judgment. 

Y.  It  is  well  settled,  that  the  fees  of  the  sheriff  are  merely 
incidental  to  the  judgment,  and  that  he  cannot  recover  them 
from  the  defendant  without  an  express  promise  to  pay  them, 
and  it  is  doubtful  if  he  can  recover  even  upon  such  express 
promise.  (8  How.,  p.  104;  Reed  v.  Pruyn,  T  Johns.,  426; 
Sherman  v.  Boy  en,  15  Johns.,  443 ;  Mills  v.  Young,  23  "Wend., 
315,  and  5  Hill,  566.) 

Brown,  Hall  <&  Vanderpoel,  for  respondent. 

The  certificate  by  Justice  Clerke  is  conclusive  upon  defend- 
ant. She  was  heard  before  him ;  her  objections  were  considered ; 
the  certificate  was  made  more  than  four  years  ago  ;  defendant  has 
not  sought  in  any  way  to  review  or  appeal  from  it.  (Birkbeck 
v.  Stafford,  14  Abb.  Pr.,  285.) 

It  is  clear  that  the  taxation  by  "  a  proper  officer  of  the 
court "  is  to  be  of  charges  not  fixed  by  statute.  Keepers'  fees 
not  being  so  fixed,  the  only  means  provided  for  the  determina- 
tion of  the  proper  sum  was  just  such  a  taxation  as  was  had. 
The  statute  adopts  the  discretion  of  the  officer  as  its  measure  of 
^compensation  where  no  specific  fee  is  provided,  and,  the  discre- 
tion once  exercised,  is  final.  It  certainly  cannot  be  questioned 
in  a  collateral  matter.  The  return  of  the  execution  satisfied, 
in  May,  1866,  was  pursuant  to  an  order  of'  the  Court,  without 
notice  to  the  sheriff.  This  cannot  affect  the  plaintiffs  right  to 
recover.  The  payment  of  keepers'  fees  could  not  be  enforced 
on  the  execution  after  the  judgment  was  paid ;  and  he  could 
not  retain  the  execution  to  enforce  those  fees ;  and  the  sheriff 
had  no  remedy  o.ther  than  this  action  to  collect  them.  And 
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there  was  good  reason  for  the  allowance.    The  defendant  had 
appealed,  and  the  execution  was  stayed. 

BY  THE  COURT. * — ROBINSON,  J. — This  is  an  appeal  from  a 
judgment  of  the  Marine  Court  of  this  city,  rendered  against 
the  defendant,  in  October,  1869,  for  $500,  together  with  costs 
and  disbursements,  which  was  affirmed  on  appeal  to  the  General 
Term  of  that  court. 

The  case  presents  the  following  facts  :  An  execution,  tested 
August,  5th,  1864,  was  issued  to  the  plaintiff,  as  sheriff  of  the 
city  and  county  of  New  York,  at  the  suit  of  William  H.  House- 
man, plaintiff,  against  the  defendant,  for  $718.97,  which  was 
received  by  him  August  6th,  1864,  under  which  (by  John  Mc- 
Keon,  his  deputy)  he  levied  upon  personal  property  of  the 
defendant.  On  his  demand  for  payment,  she  said  she  did  not 
want  to  pay  it  without  seeing  her  lawyer.  The  deputy  told 
her  he  would  be  obliged  to  put  a  man  in  charge.  She  replied 
she  was  willing  he  should  put  a  man  in  charge,  and  to  pay  all 
the  expenses  ;  that  she  did  not  want  the  deputy  to  remove  the 
property  till  she  had  an  understanding  with  her  attorney. 

The  execution  was  subsequently,  in  May,  1866,  returned 
"  satisfied."  The  plaintiff,  nevertheless,  by  his  suit,  commenced 
in  September,  1869,  seeks,  on  this  promise,  to  .recover  his 
charges  for  such  expenses.  To  maintain  this  claim,  he  further 
proved  that  the  defendant,  having  objected  to  the  fees  claimed 
by  him,  on  the  settlement  of  the  execution,  and  on  his  notice 
to,  and  appearance  of  the  defendant  before,  Justice  Clerke  of 
the  Supreme  Court,  on  the  2d  of  December,  1865,  his  charges 
for  keeper's  fees,  in  watching  and  taking  charge  of  the  prop- 
erty levied  onj  had  been  taxed  or  adjusted  by  the  justice  at 
$477. 

The  introduction  of  evidence  of  this  taxation  was  objected 
to  on  the  trial,  but  admitted,  and  exception  taken. 

This  taxation  being  the  only  evidence  offered  to  support 
plaintiff's  claim,  that  he  had  incurred  any  such  expense,  a 
motion  was  made  to  dismiss  his  complaint,  for  want  of  any 
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proof  of  the  value  of  the  services  of  the  keeper,  which  was 
denied,  and  exception  taken.  Defendant  then  proved  that,  on 
the  9th  of  September,  1864,  she  perfected  her  appeal  to  the 
General  Terra  of  the  Supreme  Court,  from  the  judgment  on 
which  the  execution  was  issued  against  her  ;  and  that  the  man 
put  in  possession  by  the  deputy  sheriff,  McKeon,  remained  for 
a  couple  of  days,  got  beastly  drunk,  and  was  then  put  out  by 
a  police  officer.  The  Marine  Court,  however,  gave  judgment 
for  the  entire  claim. 

This  judgment  was  evidently  rendered  upon  the  assumption 
that  the  taxation  by  Judge  Clerke  of  the  expenses  claimed  by 
the  sheriff,  for  "  keeper's  fees  in  watching  and  taking  charge  of 
the  property  levied  on,"  was  conclusive,  or  at  least  furnished 
prima  facie  evidence  of  their  having  been  incurred. 

Such  fees  and  legal  charges  as  the  sheriff  could  include  in 
his  levy  under  the  execution,  were  fully  paid  and  satisfied,  as 
appeared  by  his  return  thereon.  This  recovery  for  the  expense 
of  keeper's  fees,  upon  the  mere  certificate  of  their  taxation  by 
Justice  Clerke,  was  erroneous. 

First.  No  judge  or  other  officer  (except  the  clerk)  has  any 
authority  to  adjust  or  tax  the  costs  in  an  action,  except  for 
interlocutory  purposes  (Hanna  v.  Dexter,  15  Abb.  Pr.,  137; 
Van  SchaicTc  v.  Winnie,  8  How.  Pr.,  6) ;  nor  any  fees  allowed 
by  statute  as  compensation  for  the  services  of  a  public  officer, 
or  for  his  expenses  in  performing  his  official  duties,  except  such 
as  are  allowed  or  provided  for  by  statute,  or  some  well-estab- 
lished rule  of  the  common  law.  By  2  R.  S.  652,  §  1,  it  is  enacted 
that,  'k  upon  the  settlement  of  an  execution  by  a  defendant  *  * 
the  sheriff  *  claiming  any  fees  which  shall  not  have  been 
taxed,  shall,  upon  being  required  by  the  defendant,  and  on  his 
paying  the  expenses  thereof,  have  his  fees  taxed  by  some 
proper  officer  of  the  court  *  *  from  which  the  execution 
shall  have  been  issued."  And,  by  §  2,  no  sheriff  shall  collect 
any  fees  after  being  required  as  aforesaid  "  to  have  the  same 
taxed,  without  such  taxation  having  been  made." 

The  execution  issued  against  the  defendant,  as  before  men- 
tioned, was  duly  settled  and  returned  "  satisfied,"  and  the 
plaintiff  had  no  claim  for  any  other  fees  or  allowances  for 
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the  execution  of  that  process,  which  could  have  been  a  lien 
upon  the  property  levied  on  or  enforced  by  virtue  of  the  exe- 
cution. 

It  is  provided  by  2  R.  S.  650,  §  5,  that  "  no  sheriff  or  other 
officer  whatsoever  *  *  to  whom  any  fees  or  compensation 
shall  be  allowed  by  law  for  any  service,  shall  take  or  receive 
any  other  or  greater  fee .  or  reward  for  such  service,  but  such 
as  is  or  shall  be  allowed  by  the  laws  of  this  S'tate."  And, 
by  §  6,  "  no  fee  or  compensation  allowed  by  law  shall  be 
demanded  or  received  by  any  officer  or  person  for  any  service, 
unless  such  service  was  virtually  rendered  by  him,"  except  in 
special  cases.  And,  by  §  7,  a  violation  of  these  provisions  is 
made  a  misdemeanor,  and  the  guilty  person  made  liable,  with 
treble  damages  to  the  party  aggrieved. 

The  power  of  the  court,  or  any  officer  thereof,  to  tax  for 
costs,  disbursements,  or  charges  at  law  and  in  equity,  is  con- 
fined to  business  done  in  court  in  the  progress  of  a  cause 
(Sannders  on  PL,  159,  160  ;  Stephens'  IT.  P.,  465),  except  where 
the  statute  making  such  allowances  authorizes  the  taxation  (see 
Supervisors  of  Onondaga  County  v.  jBriggs,  2  Den.,  30).  As 
above  stated,  power  is  given  to  an  officer  of  the  court  from 
which  an  execution  issues,  upon  the  requisition  of  the  defend- 
ant^ to  tax  the  fees  of  the  sheriff.  By  statute  (2  R.  S.  645)  the 
sheriff  is  allowed  certain  fees  for  executing  process  issued  by 
the  different  courts  of  law  and  equity,  and  for  "  serving  an 
execution  for  the  collection  of  money."  But  neither  that  or 
any  other  statute  makes  any  allowance  to  him  on  serving  an 
execution,  for  keeper's  fees  in  watching  and  taking  charge  of 
the  property  levied  on. 

The  Code,  §  243,  has  made  especial  provision  for  the 
expense  and  trouble  "  of  the  sheriff  in  seizing  goods  on  attach- 
ments," but  the  employment  of  keepers  is  not  incident  to  the 
service  of  an  execution  (Krum  v.  J£ing,  12  Cal.,  412  ;  Dooley 
v.  Eoot,  13  Gray,  Mass.,  303).  The  acts  of  7  "W.  IV,  and  1 
Vic.,  ch.  55,  allow  the  sheriff  fees  "  for  each  man  left  in  posses- 
sion" (Gill  v.  Jose,  37  Eng.  L.  &  Eq.,  65).  But  we  have  no 
analogous  provision  in  our  statutes,  and  "  without  some  such 
special  provision,  it  is  presumed  that  the  claim  of  the  sheriff, 
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for  seizing  and  holding  goods  by  virtue  of  attachments  or  exe- 
cutions, must  be  limited  to  the  specific  fees  provided  for  the 
service  of  such  process,  without  reference  to  the  expense  to 
which  he  may  be  subjected  in  removing  them  to  a  place  of 
reasonable  security,  if  their  position  was  hazardous,  or  in  such 
care  of  them  as  the  law  requires  "  (  White,  v.  Madison,  26  N. 
Y.,  127). 

The  cause  of  action  in  this  case  was  predicated  upon  the 
alleged  agreement  of  the  defendant  to  pay  the  expenses  of  main- 
taining a  keeper  in  charge  of  the  property  levied  on,  and  after 
introducing  proof  tending  to  support  such  a  promise,  the  only 
evidence  offered  of  the  expense  incurred  by  the  sheriff  in  main- 
taining a  keeper  in  charge  of  the  property  was  the  certificate 
of  Justice  Clerke. 

Second.  The  statute  only  authorizes  the  taxation  of  the 
sheriff's  fees  on  the  execution,  upon  his  being  required  by  the 
defendant  to  have  the  same  taxed.  This  taxation  took  place 
upon  the  requisition  of  the  sheriff,  and  not  of  the  defendant, 
and  upon  objection  made  by  the  defendant  to  such  taxation 
(Lorillard  v.  Robinson,  2  Paige,  277). 

Third.  Even  if  the  plaintiff  had  any  cause  of  action  for 
"  keeper's  fees,"  his  right,  as  alleged  and  proved,  arose  out  of 
the  special  promise  of  the  defendant  to  pay  his  expenses  in 
maintaining  a  keeper  in  charge  of  the  property  levied  on. 
Upon  such  a  promise  no  expenses  could  be  recovered,  except 
upon  competent  proof  that  the  same  had  been  incurred  by  the 
plaintiff  in  compliance  with  the  promise.  The  only  proof 
offered  had  reference  to  such  keeper's  fees  as  were  allowed  by 
statute,  and  as  might  be  taxed  under  some  provision  of  law. 
As  no  such  statute  existed,  the  justice  had  no  jurisdiction  over 
the  taxation  of  plaintiff's  bill,  and  his  certificate  furnished  no 
evidence  that  any  such  expense  had  been  incurred  (  Wilkonski 
v.  Wilkonski,  16  La.  An.,  232 ;  Rockwell  v.  Monroe  Co.,  10 
Iowa,  591).  Without  regard  to  the  question  whether,  within  the 
principles  settled  by  the  courts,  in  Hatch  v.  Mann  (15  "Wend., 
44),  Dowing  v.. Marshall  (37  N.  Y.,  388),  Simmons  v.  Kelly  (33 
Penna.,  190),  &c.,  and  which  may  be  presented  in  another  trial, 
the  judgment,  for  the  reasons  above  stated,  should  be  reversed. 
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THE  CENTRAL  GOLD  MINING  COMPANY  v.  SAMUEL  K.  PLATT  & 

SONS. 

In  the  absence  of  legislative  restriction,  corporations  have  full  authority  to  sell 
and  convey  their  property,  upon  special  trusts  or  otherwise ;  and  where  the  legis- 
lature prescribes  the  purpose  for  which  such  act  is  to  be  performed,  the  courts 
are  disposed  to  construe  such  grants  of  power  in  a  liberal  way.  Although  the 
statute  (1  Rev.  Stat.,  600,  §  3),  enacts  that  corporations  shall  only  possess  or 
exercise  such  additional  powers,  beyond  those  given  by  their  charter  or  some 
general  law,  as  are  necessary  to  the  exercise  of  those  expressly  given,  such 
necessity  will  not  be  construed  to  be  an  absolute  one,  but  one  including  such 
other  things  as  are  implied  in  the  principal  grant  or  appurtenant  thereto  or 
convenient  and  ordinarily  exercised  therewith. 

By  the  amendment  of  the  general  act  for  the  incorporation  of  mining,  manufac- 
turing <fec.  companies,  passed  in  1864  (Laws  of  1864,  chap.  517,  §  3),  power  was 
given  to  companies  organized  under  the  general  act  to  execute  mortgages  of 
their  real  estate  as  security  for  debts  then  existing  or  such  "  as  might  be  con- 
tracted in  the  business  of  the  corporation."  The  plaintiff,  a  corporation  organ- 
ized under  the  general  act,  executed  to  two  trustees  a  conveyance  of  certain  real 
estate  in  Colorado  territory,  to  secure  the  payment  of  certain  coupon  bonds  of 
the  company,  payable  to  the  trustees  or  bearer,  the  bonds  containing  a  recital, 
that  they  are  not  to  be  obligatory  until  indorsed  by  the  trustees.  The  trust- 
deed  contained  a  power  authorizing  the  trustees,  in  case  of  default  for  sixty 
days  in  the  payment  of  any  bond  or  interest  due  thereon,  to  enter  upon  and 
enjoy  the  mortgaged  property,  and  sell  the  same  in  New  York  city.  The  cor- 
poration claiming  that  the  mortgage  was  void  by  reason  of  its  not  having  been 
given  for  purposes  declared  in  the  statute,  prayed  for  an  injunction  restraining 
the  trustees  from  selling  the  mortgaged  property,  after  default  in  payment  or 
the  bonds. 

Held,  that  the  mortgage  was  authorized  by  the  statute,  and  conferred  a  valid 
title  upon  the  trustees,  and  the  court  would  not  restrain  them  from  enforcing  the 
rights  of  such  bona  fide  creditors  as  held  any  of  the  bonds  mentioned  in  the 
mortgage. 

Held,  further,  th,at  a  court  of  equity  of  this  State  has  no  authority  to  enjoin  a 
mortgagee  of  lands  situated  without  the  State  from  selling  the  mortgaged  lands 
by  public  sale  within  this  State,  according  to  the  terms  of  the  mortgage  secu- 
rity, upon  the  mere  allegation  that  such  power  is  void,  where  no  contrary 
statute  of  the  State  or  Territory  where  the  lands  are  situated  is  stated,  nor  any 
invalidity  in  the  power  is  made  apparent. 

APPEAL  from  an  order  made  at  special  term,  denying  a 
motion  to  vacate  an  injunction. 
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The  action  was  brought  to  enjoin  and  restrain  the  defend- 
ant, Platt,  from  interfering  with  the  possession  of  the  plaintiff's 
property  situated  in  Colorado,  and  from  selling  it,  and  to  de- 
clare and  adjudge  a  certain  mortgage  or  trust-deed  executed 
by  the  plaintiff's  former  officers  to  be  void,  and  to  adjudge 
certain  bonds  of  the  company  alleged  to  be  secured  by  such 
mortgage  to  have  been  illegally  issued,  &c. 

The  allegations  on  which  this  relief  was  sought  are  set  forth 
in  the  opinion  of  the  court. 

A  preliminary  injunction  was  granted  at  special  term,  and 
and  a  motion  made  by  the  defendant,  Platt,  to  vacate  the  same, 
was  denied  by  Daly,  Ch.  J.  The  defendant  appealed  from  the 
order  denying  the  motion. 

Clarkson  JV.  Potter,  for  appellant. 

I.  The  plaintiff  had  at  common  law  power  to   contract 
debts  and  to  issue  its  bonds  or  other  evidences  of  its  indebted- 
ness, and  it  had  also  general  powers,  except  so  far  as  restricted 
by  statute,  to  alienate  and  mortgage  its  property  (2  Kent's 
Com.,  281 ;  Angell  &  Ames  on  Corp.,  §  191),  and  this  as  well 
by  trust-deed   as   by  ordinary  mortgage  (De  Ruyter   v.  St. 
Peter's  Church,  3  K  Y.,  238).     The  Statute  of  Trusts  has  no 
relation  to  securities  by  way  of  mortgage  (King  v.  Merchants' 
Exchange  Co.,  5  N.  Y.,  5-17).     The  instrument  in  this  case  is  a 
conveyance  only  by  way  of  mortgage,  i.  e.,  a  conditional  con- 
veyance to  secure  a  debt. 

II.  The  mortgage  set  forth  in  the  complaint  was  authorized 
by  the  statute  of  1864.     It  was  given  with  the  written  consent 
of  two-thirds  of  the  stockholders  of  the  company,  and  such  con- 
sent was  duly  filed  before  the  giving  of  the  mortgage.  While  it 
is  admitted  that  the  company  had  power  to  mortgage  its  realty 
to  secure  an  indebtedness  incurred  previous  to,  or  cotempora- 
neously  with,  the  execution  of  the  mortgage,  it  is  denied  that 
it  had  power  to  make  a  mortgage  to  secure  an  indebtedness  in- 
curred after  its  execution.     There  is,  however,  no  such  dis- 
tinction to  be  found  in  the  language  of  the  statute.    It  declares 
the  power  of  the  company  to  extend  to  all  debts  "  heretofore 
contracted ;"  i.  e.,  contracted  before  May  2, 1864,  or  that  "may 
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be  contracted ;"  i.  e,  contracted  after  May  2,  1864.  To  read 
the  words  "  may  be  "  contracted  as  meaning  "  may  have  been " 
contracted,  would  exclude  as  well  cotemporaneous,  as  future 
debts. 

III.  Indeed,  the  mortgage  in  question  was  given  to  secure 
a  cotemporaneous  debt.  « 

The  lien  of  the  mortgage  attached  so  far,  and  only  so  far, 
as  bonds  were  actually  disposed  of.  As  the  debts  incurred  by 
such  bonds  came  into  existence,  the  lien  of  the  mortgage  came 
into  existence  also.  Until  such  bonds  were  actually  issued,  no 
debt  was  incurred,  and  no  lien  whatever  existed  (Coddington  v. 
Gilbert,  17  ]Sf.  Y.,  490).  And  intervening  judgments  would 
attach  as  liens,  when  recovered,  to  the  exclusion  of  the  lien 
for  the  unissued  bonds  (Brinkerhoff  v.  Marvin,  5  Johns. 
Ch.,  326 ;  Craig  v.  Tappan,  2  Sandf.  Ch.,  90  ;  Goodhue  v.  Ber- 
rien,  Id.,  634 ;  Robinson  v.  Williams,  22  N.  Y.,  388).  The 
statute  authorizing  railway  companies  to  mortgage  their 
property  is  an  authority  "  to  mortgage  their  corporate  property 
and  franchises  to  secure  the  payment  of  any  debts  contract^ 
by  the  company."  And  yet  this  has  been  uniformally  held  to 
authorize  a  mortgage  to  secure  an  issue  of  bonds  to  be  actually 
put  out  after  the  mortgage  was  made  (Seymour  v.  C.  dc  JW.  F. 
R.  R.  Co.,  25  Barb.,  284 ;  Coe  v.  Pennock,  23  How.  IT.  S.,  117 ; 
Durham  v.  R.  R.  Co.,  1  "Wallace,  266). 

IY.  There  is  nothing  in  public  policy  that  forbids  mort- 
gage like  that  in  question.  It  was  at  one  time  thought  that 
mortgages  by  individuals  to  secure  future  advances,  were  not 
valid.  But  the  contrary  has  been  well  settled  for  many  years 
(Robinson  v.  Williams,  22  N.  Y.,  382).  Indeed,  it  is  immate- 
rial what  the  amount  of  the  advances  may  be,  if  the  amount 
stated  in  the  mortgage  exceeds  the  actual  sum  that  comes  to  be 
advanced  (Miller  v.  Lockwood,  32  N.  Y.,  393).  If  public 
policy  is  to  be  considered  in  construing  the  statutes  of  1864, 
it  is  respectfully  submitted  that  it  forbids  mortgages  for  pre- 
existing rather  than  for  cotemporaneous  debts  or  future  ad- 
vances. A  power  to  mortgage  for  pre-existing  debts  gives  to 
the  company  power  to  discriminate  against  creditors  by  pre- 
ferring one  to  the  exclusion  of  others.  Whereas,  the  power  to 
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mortgage  for  cotemporaneous  debts,  or  for  future  advances, 
gives  no  preference  against  existing  creditors,  since  it  substi- 
tutes the  moneys  advanced  for  the  property  mortgaged  ;  and, 
so  far  as  such  advances  may  be  upon  insufficient  consideration 
or  not  bont  fide,  it  is  open  to  be  contested  by  creditors.  No 
creditor  of  the  company  could,  in  any  event,  recover  anything 
of  the  company  until  he  had  obtained  judgment.  This  mort- 
gage, therefore,  was  not  necessarily  an  obstacle  to  any  creditor's 
rights. 

V.  The  objection  of  want  of  power  and  ultra  vires  is  not 
meritorious,  and  is  one  to  be  raised  by  the  State  alone — not  by 
the  debtor  himself.  (Silver  Lake  Co.  v.  North,  4  Johns.  Ch., 
373 ;  Bissell  v.  M.  S.  &  N.  I.  Co.,  22  K  Y.,  268.)  Even  if 
this  mortgage  were  void,  as  is  claimed  by  plaintiff,  that  would 
afford  no  ground  for  the  interference  of  this  court  to  restrain 
the  sale.  The  sale  would,  in  that  event,  pass  no  title,  and 
should  not  be  restrained.  If,  on  the  other  hand,  the  mortgage 
is  valid,  the  sale  should  proceed. 

"VI.  How  far  the  bonds  secured  by  the  mortgage  were  fully 
issued,  and  how  much  may  be  due  thereon  to  Smyser  or  any 
particular  bondholder  is  a  question  to  be  settled  by  the  trustee 
at  his  peril  when  he  receives  the  proceeds  of  the  sale,  and  is  not 
to  be  j?7v?determined  here.  And  the  trustee's  action  can  then, 
if  necessary,  be  controlled  by  the  court. 

VII.  This  debtor  is  estopped  from  setting  up  that  its  own 
acts,  done  by  the  very  officers  who  now  repudiate  them,  with 
the  written  and  filed  consent  of  a  very  large  majority  of  its 
shareholders,  and  after  it  had  repeatedly  asserted  their  validity, 
were  unauthorized.  (Bissell  v.  M.  S.  &  N.  I.  R.  R.  Co.,  22 
N.  Y.,  273 ;  N.  T.  &  N.  II.  R.  R.  Co.  v.  Schuyler,  30  N.  Y., 
30.) 

Titus  B.  Eldridge,  for  respondent. 

I.  The  consideration  of  the  validity  of  the  trust  deed  does 
not  necessarily  involve  the  legal  liability  of  the  company  to 
pay  the  bonds  issued  by  it  so  far  as  they  have,  for  value,  passed 
to  the  hands  of  innocent  purchasers.  If  the  company  is  liable 
for  the  payment  of  the  bonds  or  any  portion  of  them,  the  hold- 
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ers  have  their  remedy  against  the  company,  and  it  is  not  neces- 
sary to  their  protection  that  the  trustees  named  in  the  trust 
deed  shall  carry  out  the  powers  of  sale  therein  contained.  The 
bondholders  gain  nothing  by  this  summary  method,  while  the 
rights  of  the  stockholders  may  be  seriously  impaired. 

II.  A  corporation  has  no  other  powers  than  such  as  are 
specifically  granted,  or  are  necessary  to  carry  into  effect  the 
powers  expressly  granted.     Where  a  corporation  relies  upon  a 
grant  of  power  from  the  legislature  for  authority  to  do  an  act, 
it  is  as  much  restricted  to  the  mode  prescribed  by  the  statute 
for  its  exercise,  as  to  the  thing  allowed  to  be  done.    (See  Form- 
ers' Loan  and  Trust  Co.  v.  Carroll,  5  Barb.,  613 ;  Brady  v. 
Mayor,  &c.,  2  Bosw.,  173,  183;  20  N.  Y.,  312;  Adriance  v. 
Roome,  42  Barb.,  399.)     Corporations  with  general  powers  are 
authorized  to  borrow  money  when  it  is  necessary  to  the  trans- 
action of  its  ordinary  business,  but  not  beyond  that ;  it  is  an 
incidental,  not  a  principal  power.    (See  Beves  v.  Phcenix  Glass 
Co.,  14  Barb;,  358 ;  Partridge  v.  Badger,  25  Barb.,  146 ;  Mead 
v.  Eeeler,  24  Barb.,  20 ;  Curtiss  v.  Leavitt,  15  K  Y.,  9.)    The 
charter  and  by-laws  of  the  Central  Gold  Mining  Company  do 
not  give  authority  to  the  officers  to  borrow  money.     No  vote 
or  act  of  a  corporation  can  enlarge  its  chartered  authority, 
either  as  to  its  subjects  on  which  it  is  intended  to  operate,  or 
the  persons  or  property  of  the  corporation.     (Salem  Mill  Dam 
Co.  v.  Ropes,  6  Pick.,  23.) 

III.  The  power  of  trustees  to  execute  a  mortgage  under  the 
provisions  of  the  act  of  1864  is  dependent  on  two  express  con- 
ditions, which  are  made  essential  to  the  grant  of  such  power 
and  the  exercise  thereof,  which  are  as  follows:  (1.)  The  corpo- 
ration must  owe  a  bona  jide  debt,  made  in  the  regular  transac- 
tions of  business  for  which  it  was  incorporated,  and  the  mort- 
gage must  be  executed  to  the  creditor  to  secure  the  payment  of 
such  debt.     (2.)  The  written  assent  of  the  stockholders  owning 
two-thirds  of  the  stock  of  such  corporation  to  the  execution  of 
such  mortgage  must  be  obtained  and  filed. 

The  existence  of  the  debt  is  made  essential  to  the  grant  of 
power;  not  as  a  mere  incident,  but  as  a  primary  source  of  such 
power ;  and  without  such  subsisting  bonafide  debt  the  power  is 
prohibited,  and  the  execution  of  the  mortgage  is  a  void  act. 
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The  trustees  of  a  corporation  are  not  authorized  to  create  a 
debt  for  the  purpose  of  conferring  the  authority  so  carefully 
reserved  by  the  statute.  It  was  not  the  intent  of  the  legisla- 
ture to  permit  the  officers  of  corporations  to  create  debts  at 
their  will,  and  then  pledge  the  company's  property  to  their 
payment.  The  general  power  to  make  mortgages  is  prohibited 
for  the  purpose  of  preventing  such  wasteful  and  improvident 
management. 

The  trust  deed  or  instrument  executed  by  this  corporation 
is  wholly  unauthorized  under  the  statute  of  1864.  It  is  more 
than  a  mortgage  and  by  its  terms  confers  powers  on  the  trustees 
named  in  said  trust  deed,  which  a  corporation  thus  organized 
cannot  do. 

It  authorizes  such  trustees,  on  default  of  the  company  in 
the  payment  of  the  principal  or  interest  named  in  the  bonds,  to 
take  absolute  possession  of  the  property  of  the  company,  and 
to  advertise  and  sell  the  same  to  the  highest  bidder  for  cash ; 
and  on  making  such  sale,  to  execute  and  deliver  deeds  there- 
for to  the  purchasers  thereof.  In  other  words,  by  the  terms 
and  conditions  of  the  instrument,  the  power  of  strict  foreclosure 
is  conferred  upon  the  said  trustees,  and  the  corporation  is  di- 
vested of  its  equitable  right  of  redemption,  granted  to  judg- 
ment and  mortgage  creditors  by  the  laws  of  Colorado,  where 
the  estate  is  situated.  (Laws  of  Colorado,  page  266,  §  13, 
page  270,  §  23.) 

A  Court  of  Equity  is  the  only  power  that  could  authorize  a 
strict  foreclosure — barring  the  statutory  right  of  redemption, 
and  this  power  is  only  exercised  in  extreme  cases,  on  full 
hearing:. 


•6' 


BY  THE  COUKT.* — ROBINSON,  J. — The  plaintiffs  are  a  corpora- 
tion formed  under  the  General  Manufacturing  Act  of  this  State 
(Laws  of  1848,  chap.  140)  and  the  acts  amendatory  thereof,  and 
institute  this  action  to  enjoin  the  defendant,  Platt, from  interfer- 
ing with,  or  selling  certain  real  estate  owned  by  them,  situate  in 
Gilpin  County,  in  the  Territory  of  Colorado,  which  they  mort- 
gaged to  him  and  one  Belcher  (since  deceased),  by  a  mortgage 

*  Present — Robinson,  Loew,  and  Larremore,  JJ. 
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or  trust  deed,  by  way  of  mortgage,  dated  May  13,  1865,  and  to 
adjudge  certain  bonds  secured  thereby,  some  of  which  are  held  by 
the  defendants,  Smyser  and  Peter,  to  be  void.  This  mortgage 
was  executed  with  the  consent  of  at  least  two-thirds  of  the  stock- 
holders, as  required  by  the  second  section  of  the  amendatory 
act  of  1864  (Laws  of  1864,  chap.  517),  and  their  certificate  was 
filed  in  the  office  of  the  Clerk  of  Gilpin  County,  March  20, 
1865,  prior  to  the  execution  and  acknowledgment  of  the  mort- 
gage deed  by  the  trustees,  Platt  and  Belcher. 

The  instrument  in  question  recites  that  it  was  made  to  the 
mortgagees,  as  trustees,  to  secure  the  payment  of  certain  coupon 
bonds  of  the  company,  payable  to  Platt  and  Belcher,  or  bearer, 
on  the  13th  day  of  May,  1867,  with  annual  interest,  180  of 
which  were  for  $500  each,  and  100  for  $100  each,  and  each 
bond  recites  that  it  was  not  to  be  obligatory  until  it  should  be 
authenticated  by  a  certificate  endorsed  thereon  and  signed  by 
the  trustees.  The  mortgage  or  trust  deed  by  way  of  mortgage, 
contained  a  power  authorizing  the  trustees,  or  the  survivor  of 
them,  in  case  of  default  for  sixty  days  in  the  payment  of  prin- 
cipal or  interest,  to  enter  upon  and  enjoy  the  mortgaged  prop- 
erty, and  on  their  own  motion  or  upon  requisition  of  the  bond- 
holders to  advertise  and  sell  the  same,  at  public  sale,  in  Colo- 
rado Territory,  or  in  the  city  of  New  York. 

Default  having  been  made  in  the  payment  of  both  principal 
and  interest,  the  defendant,  Piatt  (the  surviving  trustee),  in  ac- 
cordance with  the  terms  of  the  mortgage,  has  advertised  the 
property  for  sale  at  the  Trinity  Buildings,  in  the  city  of  New 
York,  and  was  proceeding  to  sell  accordingly,  when  he  was  re- 
strained by  a  temporary  injunction  issued  out  of  this  Court, 
which,  upon  motion  and  after  argument  was  continued,  during 
the  pendency  of  this  action. 

Allegations  are  made  in  the  complaint  that  the  defendants, 
Smyser  and  Peter,  are  the  holders  of  some  of  these  bonds,  but 
that  the  owners  of  the  others  of  them  are  unknown.  An  ap- 
peal has  been  taken  from  the  order  continuing  the  injunction, 
and  there  does  not  appear  to  be  any  substantial  grounds  urged 
or  presented  for  its  maintenance,  except — 

1st.  That  the  mortgage  was  wholly  void,  because  (as  is  al- 
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leged),  it  was  made  and  executed  to  trustees,  and  not  to  real 
creditors  ;  that  it  was  not  given  to  secure  any  absolute  present 
and  subsisting  indebtedness  of  the  corporation,  or,  in  the  lan- 
guage of  the  statute  (Laws  of  1864,  chap.  517,  §  2),  for  "  any 
debt  heretofore  (theretofore)  contracted,  or  which  may  (might) 
be  contracted  by  it  (the  corporation)  in  the  business  for  which 
it  was  incorporated  ; "  and, 

2d.  That  the  surviving  trustee  cannot  sell  the  property  in 
the  city  of  New  York  under  the  deed  of  trust,  and  could  only 
effect  a  foreclosure  and  sale  of  the  property  by  an  action  brought 
for  that  purpose. 

In  aid  of  the  first  objection,  it  is  alleged  that  of  the  $200,000 
of  bonds  referred  to  in  the  mortgage,  those  to  the  amount  of 
$20,500  were  sold  at  par  in  satisfaction  of  a  conditional  debt  of 
the  company,  that  others,  to  the  amount  of  $67,000,  were  sold 
at  a  discount  of  from  25  to  50  per  cent.,  and  that  the  remain- 
ing bonds,  to  the  amount  of  $33,000,  were,  about  May  12, 1866, 
pledged  to  Wilson  and  Peter  (of  which  firm  the  defendant, 
Peter,  is  survivor),  on  a  loan  of  $5,000,  which  not  being  paid, 
they  had  caused  the  bonds  to  be  sold,  and  had  become  the  pur- 
chasers for  the  $5,000  and  interest ;  and  that  such  sum  of  $5,000 
was  borrowed,  and  applied  to  pay  interest  on  said  $67,000  of 
said  bonds  then  outstanding. 

The  question  raised  by  this  objection  goes  to  the  entire  valid- 
ity of  the  mortgage,  and  is  one  of  serious  moment  to  the  hold- 
ers of  large  amounts  of  bonds  of  a  similar  character  issued  by 
various  corporations,  and  secured  by  mortgage  to  one  or  more 
trustees,  providing  for  the  payment  of  debts  and  obligations 
having  no  existence  at  the  time  of  the  execution  of  the  mort- 
gage, but  which  were  intended  to  be  secured  thereby,  and  to 
become  the  subject  of  the  security  as  they  were  subsequently 
contracted.  Corporations  formed  under  the  General  Manufac- 
turing Act  (chap.  140,  of  the  Laws  of  1848)  were  authorized 
"to  purchase,  hold,  and  convey  real  and  personal  property 
necessary  to  carry  on  such  operations  as  were  mentioned  in 
their  certificate  of  incorporation,"  but  were  prohibited  from 
mortgaging  or  giving  any  lien  thereon.  This  prohibition  was 
relaxed  by  the  amendment  of  1864,  authorizing  any  of  such 
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corporations,  upon  written  consent  of  two-thirds  of  its  stock- 
holders being  filed  in  the  county  where  the.  property  was  sit- 
uate, "  to  secure  the  payment  of  any  debt  heretofore  contracted 
or  which  may  hereafter  be  contracted,  in  the  business  for 
which  it  was  incorporated,  by  mortgaging  all  or  any  part  of  its 
real  estate." 

The  General  Kailroad  Act  (Laws  of  1850,  chap.  140,  §  28, 
sub.  10)  authorizes  railroad  corporations  to  borrow  such  sums 
of  money  as  may  be  necessary  to  completing  and  furnishing, 
or  operating  their  railroad,  and  to  issue  and  dispose  of  their 
bonds  for  any  amount  so  borrowed,  and  to  mortgage  their  cor- 
porate property  and  franchises  to  secure  any  debt  contracted  for 
the  purpose  aforesaid" 

The  similarity  in  the  terms  of  the  power  to  mortgage  given 
by  these  acts,  is  such  that  any  decision  holding  the  lien  of  a 
mortgage  in  trust,  given  by  a  corporation  incorporated  under 
the  former  statute,  to  secure  debts  to  be  thereafter  created,  to 
be  void,  must  necessarily  invalidate  the  mortgages  given  to 
secure  a  great  mass  of  bonds  that  have  been  issued  under  like 
powers,  by  railroad  and  other  corporations. 

The  opinion  of  Chief  Justice  Daly,  upon  granting  the  order 
appealed  from,  is  adverse  to  the  power  of  corporations  formed 
under  the  act  of  1848,  to  execute  mortgages  to  trustees,  in- 
tended to  secure  debts  not  existing  cotemporaneously  with  the 
execution  of  the  mortgage.  In  this  I  differ  from  him,  and  re- 
gard such  a  limited  construction  of  the  statutes  in  question  as 
unnecessary  and  unwarranted  by  authority. 

Without  legislative  restriction,  corporations  have  full  author- 
ity to  sell  and  convey  their  property,  and  this  includes  a  power 
to  convey  upon  any  special  trust  (De  Ituyter  v.  St.  Peter's 
Church,  3  !N\  Y.,  238) ;  also  to  mortgage  or  pledge  their  prop- 
erty for  the  payment  of  debts  (Angell  &  Ames  on  Corp.  §  191 , 
Gordon  v.  Preston,  1  Watts  (Pa.)  385 ;  Clark  v.  Titcomb,  42 
Barb.,  122),  and  to' provide  therein  for  the  extension  of  the  secu- 
rity to  after  acquired  property  (Pennock  v.  Coe,  23  How.  U.  S., 
117). 

When  the  legislature  prescribes  the  purpose  for  which  or 
the  mode  in  which  any  such  act  is  to  be  performed,  and  it  be 


272  COUET    OF    COMMON    PLEAS. 

The  Central  Gold  Mining  Company  v.  Platt. 

done  in  any  other  manner,  it  is  a  nullity  and  utterly  void  (Me- 
Spedon  v.  The  Mayor,  &c.  of  N.  Y.,  7  Bosw.,  601 ;  s.  c.  20 
How.  Pr.,  395 ;  Hood  v.  N.  Y.  <&  N.  H.  R.  R.  Co.,  22  Conn., 
502). 

But  the  courts  are  disposed  to  construe  such  grants  of  power 
in  a  liberal  way,  and  although  our  statutes  (1  Rev.  Stat.,  600, 
§  3)  enact  that  corporations  shall  only  possess  or  exercise  such 
additional  powers  beyond  those  given  by  their  charter  or  some 
general  law  as  are  necessary  to  the  exercise  of  those  expressly 
given ;  such  necessity  is,  however,  not  an  absolute  one,  but  in- 
cludes such  other  things  as  are  implied  in  the  principal  grant  or 
are  appurtenant  thereto,  or  convenient  and  ordinarily  exercised 
therewith. 

The  power  conferred  by  the  amendment  of  1864  to  mortgage 
as  security  for  debts  then  existing,  or  as  might  be contracted  in 
the  business  of  the  corporation,  was  in  general  terms,  and  pre- 
scribed no  particular  form  or  mode  in  which  such  mortgage 
should  be  executed,  and  only  restricted  its  creation  to  securing 
"  debts  contracted  in  the  business  of  the  corporation."  It  was 
a  statutory  grant  to  do  what  the  corporation,  if  unrestricted  by 
its  charter,  might  have  done  under  its  common  law  powers,  and 
there  is  no  apparent  reason  why  it  should  be  differently  con- 
strued. 

Such  a  general  power  to  mortgage  for  existing  or  future 
debts  had  reference  to  the  several  modes  in  which,  and  purposes 
for  which,  such  an  instrument  could  then  be  legally  executed 
(Conger  v.  Hudson  R.  R.  Co.,  12  N".  Y.,  198),  to  wit :  .by 
agreement  enforceable  in  equity  to  execute  such  an  instrument, 
by  absolute  deed  with  a  defeasance  ;  or  upon  an  agreement  that 
it  was  given  as  security  or  to  reconvey  on  payment  of  the  debt ; 
by  mortgage  with  or  without  any  statutory  power  of  sale,  and 
also  by  mortgage  to  one  or  more  trustees  for  the  benefit  of  sev- 
eral creditors,  as  well  for  existing  debts,  as  also  to  secure  future 
advances  or  subsequently  accruing  obligations — such  as  for 
money  to  be  thereafter  raised,  on  the  issuing  of  bonds  therefor 
or  upon  the  sale  of  such  bonds.  Mortgages  of  this  latter  char- 
acter had,  previous  to  the  passage  of  these  acts,  received  the 
express  sanction  and  recognition  of  our  Court  of  Appeals,  in 
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King  v.  Merchants*  Exchange  Co.  (5  N.  Y.  547) ;  Curtiss  v. 
Leamtt  (15  N.  Y.  63,  169,  206,  221,  268).  See  also  Wright  v. 
JBundy  (11  111.  398). 

They  were  mortgages  of  a  well  known  character,  standing 
as  security  for  debts  to  be  thereafter,  from  time  to  time,  con- 
tracted by  the  corporation  in  the  course  of  its  business,  and  to 
be  evidenced  by  the  issue  to  the  creditor  of  some  one  or  more 
of  the  intended  bonds  on  receiving  a  due  consideration  there- 
for. I  am  of  the  opinion  that  nothing  is  alleged  in  the  com- 
plaint to  show  the  invalidity  of  the  title  of  the  defendant,  Platt, 
as  trustee,  for  the  benefit  of  any  such  outstanding  creditors 
under  the  mortgage  in  question,  or  which  should  prevent  him, 
as  surviving  trustee,  from  enforcing  the  rights  of  such  bonafide 
creditors  as  hold  any  of  the  bonds  described  in  the  mortgage  in 
question. 

As  to  the  second  objection,  to  the  attempted  exercise  of  the 
power  of  sale  contained  in  the  mortgage  or  deed  in  trust,  in  the 
city  of  New  York,  in  accordance  with  the  terms  of  the  agree- 
ment between  the  parties,  upon  the  ground  that  it  is  void,  I  re- 
gard it  as  also  untenable.  The  title  of  the  mortgagees  to  the 
real  estate  mentioned  in  the  mortgage,  is  governed  by  the  laws 
of  the  State  or  Territory  in  which  it  is  situated,  and  the  valid- 
ity of  the  mortgage  in  question  and  rights  of  the  owners  of  the 
equity  of  redemption,  depend  upon  the  laws  of  Colorado  rela- 
ting to  real  estate  which  existed  at  the  time  of  its  execution. 
"While  the  laws  of  the  State  or  government  in  which  a  corpora- 
tion is  created,  defines  its  capacity  to  act,  the  laws  of  the  State 
in  which  any  real  estate  in  or  over  which  it  attempts  to  acquire 
an  interest  or  to  exercise  any  act  of  ownership,  is  situated,  must 
govern  as  to  the  force  and  effect  of  the  act  it  seeks  to  enforce  or 
perform.  While  the  plaintiff,  by  the  laws  of  the  State  of  their 
creation,  had  general  authority  to  mortgage  their  real  property 
to  secure  debts  contracted  in  their  business,  the  laws  of  Color- 
ado, within  which  the  lands  are  situate,  must  govern  as  to  their 
power  to  execute  a  mortgage  upon  them,  as  to  the  mode  of  its 
execution,  the  form  and  effect  of  the  instrument,  and  as  to  such 
title  as  can  be  acquired  in  the  manner  prescribed  by  the  local 
law,  and  this  applies  to  mortgages  as  well  as  absolute  deeds 

VOL.  III.— 18 
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(Hosford  v.  Nichols,  1  Paige,  220  ;  Peck  v.  Gary,  27  N.  Y.  11 ; 
Story  on  Conflict  of  Laws,  §§  364,  474).  Aside  from  the  mere 
power  of  corporations  to  mortgage  their  lands  to  secure  debts 
contracted  in  their  business  with  the  consent  of  their  stockhold- 
ers, the  validity  or  invalidity  of  the  mortgage,  the  rights  of  the 
mortgagee,  and  the  mode  of  foreclosing  the  equity  of  redemp- 
tion, all  depend  upon  the  laws  of  Colorado.  If  the  rule  of  the 
common  law  prevails  there,  the  absolute  fee  was  vested  in  the 
mortgagee,  and  the  interest  of  the  mortgagor  being  forfeited  by 
his  default,  he  had  no  relief  except  through  a  bill  to  redeem. 
The  mortgagee,  as  trustee  for  the  bond-holders,  is  attempting 
to  pursue  his  remedy  according  to  the  letter  of  his  contract. 

The  complaint  discloses  no  ground  for  equitable  relief  against 
his  proceedings  in  conformity  with  its  terms,  except  such  as  are 
alleged  against  the  legal  efficacy  of  the  mortgage  and  of  the 
power  of  sale  under  it. 

No  averment  is  made  as  to  the  lex  rei  situ  to  show  any  ille- 
gality or  inequity  in  the  trustees  proceeding  to  sell  the  prop- 
erty in  the  prompt  and  easy  manner  agreed  upon  by  the  parties, 
to  enable  the  creditors  to  speedily  realize  their  money,  without 
the  expense  or  delay  of  foreclosure  by  bill  in  equity  (Richards 
v.  Holmes,  18  How.  U.  S.  135)  ;  and  no  case  of  fraud,  accident, 
or  mistake  is  presented,  requiring  the  interposition  of  a  court  of 
equity,  for  the  purpose  of  compelling  him  to  perform  some  act 
or  duty  with  respect  to  which  it  has,  by  the  service  of  process, 
acquired  jurisdiction  and  power  of  supervision  over  him. 

The  summary  mode  of  foreclosing  mortgages  on  property 
situate  within  this  State,  and  selling  the  same,  is  regulated  by 
statute  (2  Rev.  Stat.  345,  &c.),  but  such  act  has  no  extra-terri- 
torial application  or  reference  to  lands  without  the  State,  and  a 
court  of  equity  of  this  State  has  no  authority  to  enjoin  a  mort- 
gagee of  lands,  situate  without  the  State,  from  selling  the  mort- 
gaged lands  by  public  sale  within  this  State,  according  to  the 
terms  of  the  mortgage  security,  upon  the  mere  allegation  that 
such  power  is  void,  where  no  statute  of  the  State  or  Territory 
where  the  lands  are  situated,  nor  any  other  invalidity  in  the 
power,  is  stated  or  made  apparent. 
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In  my  opinion,  this  mortgage  is  (for  aught  that  appears) 
perfectly  valid  and  the  power  of  sale  rightly  exercised.  For 
these  reasons,  the  order  continuing  the  injunction  should  be  re- 
versed, and  the  injunction  dissolved  with  costs. 

Order  reversed. 


HENEY  B.  THORPE  v.  WILSON  WADDINGHAM. 
JOHN  TODD,  et  al.,  v.  SAME. 

IT  is  well  settled  that  where  fraudulent  representations  are  alleged  as  the  basis  of 
an  arrest,  it  must  appear,  not  only,  that  the  representations  were  false,  but  that 
they  were  known  to  be  so  by  the  party  making  them,  at  the  time  they  were 
made. 

"When  fraud  is  relied  upon  as  subjecting  a  party  to  arrest,  the  particular  facts  con- 
stituting the  fraud  should  be  set  forth.  Thus  where  the  plaintiff's  affidavit, 
on  an  application  for  an  order  of  arrest,  merely  avers  that  the  representations 
made  by  the  defendant  were  false  and  fraudulent,  leaving  the  facts  a  matter  of 
mere  conjecture:  Held,  that  the  affidavit  is  defective  instating  simply  conclu- 
sion, which  may  or  may  not  be  correct,  and  is  not  sufficient  to  warrant  an 
order  of  arrest. 

APPEAL  by  the  plaintiffs  from  orders  of  special  term. 

The  facts  of  the  cases  are  stated  sufficiently  in  the  opinion 
of  the  court. 

Moses  Ely,  for  appellant. 

Eldridge  &  Johnson,  for  respondent. 

BY  THE  COURT.* — LAEREMORE,  J. — Orders  of  arrest  in  both 
of  the  above  entitled  actions  were  granted  against  the  de- 
fendant upon  the  ground  of  fraud  in  contracting  the  debt  for 

*  Present — Daly,  Ch.  J.,  Loew  and  Larremore,  JJ. 
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which  the  actions  were  brought.  The  defendant  moved,  at 
special  term,  on  the  original  affidavits  upon  which  said  orders 
were  granted,  to  vacate  the  same.  His  motion  prevailed,  and 
from  the  orders  entered  upon  the  decision  of  the  motion  the 
plaintiffs  appeal. 

The  defendant  having  made  his  application  upon  the  affida- 
vits of  the  plaintiffs  alone,  the  only  question  for  our  consider- 
ation is  whether  the  affidavits  were  sufficient  to  authorize  the 
arrest. 

It  is  alleged  by  the  plaintiffs  in  each  case  that  the  defendant 
negotiated  a  purchase,  with  Thorpe  and  Waters,  of  a  large 
quantity  of  silver-ware  valued  at  $23,000,  for  which  he  paid 
one-half  in  cash  and  one-half  in  948  shares  of  the  capital  stock 
of  the  Waddingham  Gold  and  Silver  Mining  Company,  which 
defendant  represented  to  be  a  company  regularly  incorporated 
under  the  laws  of  this  State,  with  a  capital  of  $1,200,000  fully 
paid  in,  the  shares  of  which  were  each  of  the  nominal  par  value 
of  $25  and  of  the  market  value  of  $11^5-,  and  further  that 
said  stock  was  on  the  Mining  Board  and  selling  freely  to  pur- 
chasers, that  the  affairs  of  the  said  company  were  highly  pros- 
perous, the  yield  of  the  mining  property  was  large  and  would 
pay  large  dividends  in  gold.    It  is  also  alleged  by  the  plaintiffs 
that  such  sale  was  made  to  the  defendant  upon  the  sole  reliance 
and  belief  by  them  that  the  representations  above  mentioned 
were  true.     The  plaintiffs  then  aver  that  they  have  since  dis- 
covered that  said  representations  were  false  and  fraudulent, 
that  said  stock  in  reality  represented  no  value,  that  any  sales 
thereof  through  the  Mining  Board  were  really  but  pretended, 
and  through  the  contrivance  of  the  defendant  to  give  such  stock 
an  appearance  of  value  and  as  a  part  of  his  scheme  to  commit 
frauds  in  its  use.     That  he  (the  defendant)  contrived  the  plan 
of  the  organization  of  said  company  and  the  issue  of  its  stock 
as  one  of  a  series  of  kindred  plans,  with  the  object  of  selling 
the  same. 

It  is  well  settled  in  practice  that  where  fraud  is  alleged  as 
the  basis  of  an  arrest,  the  particular  facts  constituting  the  fraud 
should  be  set  forth,  to  enable  the  court  to  pass  judicially  upon 
the  question. 
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A  general  allegation  that  a  party  has  been  guilty  of  fraud 
is  the  statement  of  a  conclusion  which  may  or  may  not  be 
correct. 

In  the  case  of  fraudulent  representations  by  which  a  party 
is  subject  to  arrest  it  must  appear  not  only  that  the  same  were 
false  but  that  they  were  known  to  be  such  at  the  time  they 
were  made. 

The  plaintiffs  herein  swear  that  they  have  discovered  that 
the  representations  made  by  the  defendant  were  false  and  fraud- 
ulent, that  the  stock  referred  to  is  of  no  value  and  the  sales 
thereof  a  pretence.  "We  are  left  in  entire  ignorance  of  the  facts 
disclosed  upon  said  discovery  :  whether  the  company  was  ever 
incorporated  or  improperly  or  illegally  incorporated,  what 
means  were  employed  to  ascertain  the  value  of  the  stock  or 
that  the  sales  of  it  were  only  pretended  and  through  the  con- 
trivance of  the  defendant  are  matters  of  mere  conjecture  upon 
the  papers  submitted  on  the  appeal. 

The  plaintiffs  have  furnished  conclusions  instead  of  facts, 
which  upon  a  correct  presentation  might  entirely  rebut  the 
presumption  of  fraud. 

There  is  nothing  before  us  inconsistent  with  the  theory 
that  the  defendant  believed  the  representations  made  to  be 
true,  and  as  this  is  an  essential  fact  in  the  case,  which  the 
plaintiffs  were  bound  to  controvert,  the  failure  or  neglect  on 
their  part  to  do  it  entitled  the  defendant  to  an  order  discharg- 
ing the  arrest. 

The  orders  appealed  from  should  be  affirmed  with  costs. 

Orders  affirmed. 
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JOSEPH  "WoKSTEK  v.  THE  FORTY-SECOND  STREET  AND  GRAND 
STREET  FERRY  R.  R.  Co. 

A  railroad  company  having  undertaken  to  lay  a  track  along  a  public  road,  are 
bound  to  lay  it  properly,  and  keep  it  in  a  safe  condition,  and  it  is  a  question 
for  the  jury  to  determine  whether  they  have  done  so  or  not  (following  Fash  v. 
Third  Ave.  K.  R.  Co.,  1  Daly,  148.) 

Hence,  in  an  action  against  the  defendants  for  injuries  to  a  horse,  caused  by 
reason  of  its  stepping  into  a  hole  between  the  rails  of  the  defendants'  track,  laid 
in  a  public  highway,  held,  error  to  take  the  case  from  the  jury  on  the  ground 
of  defendant's  want  of  notice  of  the  defect. 

APPEAL  from  a  judgment  dismissing  the  complaint  in  the 
Marine  Court. 

The  action  was  brought  to  recover  for  the  value  of  a  horse 
injured  under  the  following  circumstances  : 

As  the  plaintiff,  a  physician,  was  driving  along  Houston  street, 
near  Ridge  street,  one  of  his  horses  caught  his  hind  foot  in  a  hole 
in  the  pavement  between  the  rails  of  the  defendants'  railroad  ; 
the  horse  was  unable  to  extract  his  foot  from  the  hole,  and  the 
carriage  moving  forward  upon  him,  the  horse  made  a  spring, 
which  resulted  in  tearing  off  the  upper  part  of  the  ho6f,  and 
in  injuring  his  back  so  that  he  died. 

Upon  the  conclusion  of  the  testimony,  the  justice  directed 
a  nonsuit,  "  upon  the  ground  that  there  was  no  evidence  show- 
ing that  the  defendants  were  aware  of  the  bad  condition  of  the 
track,  nor  any  evidence  showing  that  the  same  was  in  such 
bad  condition  for  such  a  period  of  time  as  would  imply  that 
the  defendants  must  of  necessity  have  been  aware  of  the 
fact." 

From  this  judgment  the  plaintiff  appealed  to  this  court. 

Reynolds  &  Yenni  and  J.  H.  Anthem.,  for  appellant. 

I. — The  railroad  company  having  undertaken  to  lay  down 
a  rail  track  along  a  public  road,  were  bound  to  lay  it  properly, 
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and  keep  it  in  safe  condition  thereafter  ;  and  it  was  for  the 
jury  to  determine  whether  they  had  done  so  or  not  (Fash  v. 
Third  Av.  Railroad  Co.,  1  Daly,  148 ;  Mazetti  v.  Harlem 
Railroad,  3  E.  D.  Smith,  98  ;  Johnson  v.  Hudson  R.  R.  R.  Co., 
20  N.  Y.  65  ;  Act  1850,  ch.  140,  §  28).  The  general  rule  that  a 
railroad  company  is  bound  to  lay  and  keep  its  road-bed  and  track 
in  such  condition  as  to  make  it  safe  for  those  having  the  right  of 
passage  on,  over,  or  across  it,  is  fully  and  clearly  settled,  and  with- 
out reference  in  any  case  to  any  idea  of  notice  to  the  company 
(Shearman  &Redfield  on  Negligence,  497;  Gt.  West.  Railroad V. 
Fawcett,  1  Moore  P.  C.  [N".  S.]  101  ;  Grote  v.  Chester  Railroad, 
2Exch.  251 ;  Virginia  Railroad  v.Sanger,  15  Gratt.230  ;  Cum- 
berland Railroad  v.  Hughes,  11  Penn.  141 ;  Cook  v.  N.  Y. 
Floating  Dock  Co.,  1  Hilt.  436). 

II. — "  It  was  wholly  immaterial  whether  the  projection  "vas 
caused  by  the  failure  of  the  corporation  of  the  city  of  New 
York  to  repair  the  street  in  the  locality  of  the  accident,"  per 
Brady,  J.,  in  Fash  v.  Third  Av.  Railroad  (1  Daly,  148) ;  see 
also  Gillett  v.  West.  Railroad '(8  Allen,  560),  Snow  v.  Housatonio 
Railroad  (Id.  441).  Negligence  in  this  regard  is  shown  by 
evidence  of  the  condition  of  the  road  at  the  time  of  the  acci- 
dent (Milwaukie  v.  Hunter,  11  Wise.  160). 

III.— Where  there  is  evidence  tending  to  show  negligence, 
the  question  must  be  left  to  the  jury.  It  can  be  taken  from 
them  only  by  the  absolute  defect  of  evidence  of  negligence  in 
the  defendant,  or  uncontradicted  evidence  of  contributory  neg- 
ligence (Brown  v.  Mohawk  Railroad,  How.  App.  Ca.  52  ; 
Poler  v.  N.  Y.  Central  R.  R.  Co.  16  N.  Y.  476 ;  Beers  v. 
Housatonic,  19  Conn.  566). 

Moses  Ely,  for  respondent. 

I. — There  is  no  law  imposing  on  railroad  companies  the 
obligation  to  keep  the  pavement  between  their  tracks  in  repair, 
or,  in  fact,  the  tracks  themselves;  and  such  obligation,  if  it 
exist  at  all,  does  so  by  reason  of  a  contract  or  provision  in  the 
charter  from  which  the  road  derives  its  franchise  imposing  the 
obligation.  The  rails  are  laid  in  the  public  streets,  and  are 
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open  to  and  used  by  the  public  as  freely  and  as  much  as  by  the 
railroad  company  itself  (Mazetti  v.  N.  Y.  &  Harlem  R.  It.  Co., 
3  E.  D.  Smith,  98). 

II. — There  was  no  evidence  on  the  trial  showing  any  con- 
tract or  provision  in  their  charter  imposing  such  obligation  on 
the  defendants,  and  no  such  contract  or  provision  exists. 

III. — There  was  no  proof  on  the  trial  of  notice  to  de- 
fendants, before  the  accident,  that  the  street  was  out  of  repair; 
and  no  proof  that  the  street  had  been  so  out  of  repair  for  such 
a  length  of  time  as  to  justify  the  presumption  that  defendants 
knew  of  its  condition,  and  could  have  repaired  it  in  the  mean- 
time. Admitting  that  defendants  are  bound  to  keep  the  streets 
in  repair  between  their  tracks,  their  liability  for  injuries  occa- 
sioned by  its  being  out  of  repair  attaches  only  in  case  of 
negligence,  and  in  this  case  no  carelessness  or  negligence  is 
attributable  to  them  (McGinty  v.  Mayor  <&c.  of  N.  Y.,  5 
Duer,  674  ;  Hart  v.  Brooklyn,  36  Barb.  226). 

BY  THE  COURT.* — LA.RREMORE,  J. — A  nonsuit  was  granted 
in  this  case  upon  the  ground  that  there  was  no  evidence  show- 
ing that  the  defendants  were  aware  of  the  bad  condition  of  the 
track,  nor  any  evidence  showing  that  the  same  was  in  such 
bad  condition,  for  such  a  period  of  time  as  would  imply  that 
the  defendants  must,  of  necessity,  have  been  aware  of  the  fact. 

The  plaintiff  swore  that  "  the  horse  caught  her  hind-off 
foot  in  the  railroad  track,"  that  is,  the  right  track  inside  the  first 
rail.  The  foot  went  down  into  a  hole  about  six  inches  deep, 
just  deep  enough  and  narrow  enough  to  catch  the  horse's  foot 
under  the  iron  of  the  rail.  The  iron  projecting  about  one- 
quarter  of  an  inch  over  the  wood-rail,  it  dovetailed,  as  it  were, 
the  foot  of  the  horse  completely. 

He  says,  "  the  stone  that  supported  the  sleepers  was  gone ;" 
and  he  says,  "  the  iron  rail  caught  this  part  of  the  hoof,  and 
tore  the  hair  and  hoof  all  out  for  four  square  inches." 

This  testimony  is  corroborated  by  the  witness  Abbott,  who 
also  swore  that  he  had  seen  the  cobble  stones  were  gone,  some 

*  Present — Daly,  Ch.  J.,  Loew  and  Larremore,  JJ. 
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time  before  the  accident,  and  that  defendants'  cars  ran  over  this 
track. 

It  was  also  admitted  on  the  trial  that  no  other  cars  than 
those  belonging  to  the  defendants  ran  on  that  track. 

It  was  held  by  the  general  term  of  this  court,  in  Fash  v. 
Third  Avenue  R.  R.  Co.  (1  Daly,  148),  that  a  railroad  com- 
pany having  undertaken  to  lay  down  a  rail  track  along  a  street, 
which  is  a  public  road,  are  bound  to  lay  it  down  properly,  and 
keep  it  in  a  proper  condition  thereafter,  and  that  it  was  a  ques- 
tion for  the  jury  to  determine,  whether  they  have  done  -so  or 
not.  The  injury  to  plaintiff's  horse  occurred  between  the  tracks, 
and  was  occasioned  by  his  foot  being  caught  in  a  hole  under 
the  iron  of  the  rail,  the  iron  projecting  about  one-quarter  of  an 
inch  over  the  wood  rail. 

It  being  conceded  that  the  defendants'  cars  were  the  only 
ones  that  used  this  track,  it  is  fair  to  presume,  under  the 
authority  of  the  case  above  cited,  that  there  was  some  obliga- 
tion on  their  part  to  see  that  the  track  was  kept  in  a  safe  con- 
dition. 

The  injury  complained  of  evidently  resulted  from  negli- 
gence, and  it  should  have  been  left  to  the  jury  to  determine  by 
whose  negligence  the  plaintiff  sustained  damage. 

The  judgment  appealed  from  should  be  reversed. 

Judgment  reversed. 
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THE  METROPOLITAN  BOAKD  OF  HEALTH  v.  M.  SCHMADES. 

Of  two  statutes  affecting  the  same  subject,  and  passed  the  same  day,  the  one  num- 
bered as  a  chapter  of  the  laws  last,  being  local  and  not  intended  to  take 
effect  till  a  later  day  than  the  other,  held  to  be  the  later  and  controlling 
statute. 

The  Legislature  having  regulated  the  standard  of  petroleum,  <fec.,  and  the  mode 
of  storage  thereof,  <fec.,  it  is  not  competent  for  a  board  of  health  to  impose  fur- 
ther restrictions. 

Nor  has  the  board  of  health  the  power  to  do  so  under  a  general  power  to  make 
ordinances  nftt  inconsistent  with  law. 

APPEAL  from  a  judgment  of  the  Sixth  District  Court. 

This  action  was  brought  by  the  plaintiffs  to1  recover  a  pen- 
alty of  $50  for  an  alleged  violation  of  an  ordinance  passed  by 
them  on  the  25th  January,  1869,  and  which  is  in  the  following 
words,  to  wit : 

"  That  no  petroleum  oil,  kerosene  oil,  or  other  liquid 
(having  a  like  composition  or  qualities  as  a  burning  fluid  as 
said  oil)  shall  be  kept  or  offered  for  sale  as  a  burning  fluid  for 
lamps  or  in  any  receptacle  for  the  purpose  of  illumination  ;  nor 
shall  such  oil  or  fluid  be  purchased  for  use  or  be  used  as  a  burn- 
ing fluid  for  any  such  lamp  or  receptacle,  or  be  kept  for  such 
use,  unless  all  such  oil  or  fluid  shall  be  of  such  quality  or  ingre- 
dients that  it  shall  stand  and  be  equal  to  both  the  following 
tests  and  conditions,  to  wit : 

1.  That  it  shall  not  take  fire  or  burn  at  a  temperature  below 
one  hundred  and  ten  degrees,  Fahrenheit ;  and 

2.  That  it  shall  not  evolve  any  explosive  vapor  at  a  tem- 
perature below  one  hundred  degrees,  Fahrenheit." 

The  defendant  was  alleged  to  have -sold  oil  which  took  fire 
and  exploded  at  a  temperature  of  ninety-eight  degrees,  and 
which  evolved  an  explosive  vapor  at  a  temperature  of  eighty 
degrees. 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  set  forth  facts  sufficient  to  constitute  a  cause  of 
action. 
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The-  justice  sustained  the  demurrer  and  dismissed  the  com- 
plaint. 

The  plaintiffs  appealed  to  this  court. 

George  Bliss,  Jr.,  for  appellant. 
Cross,  Rice  &  Holt,  for  respondent. 

BY  THE  COURT.* — LOEW,  J. — It  appears  that  the  complaint 
in  this  case  was  dismissed  by  the  court  below,  on  the  ground 
that  the  plaintiffs  had  no  authority  to  pass  the  ordinance  for  an 
alleged  violation  of  which,  this  action  was  brought. 

The  power  of  the  Board  of  Health  to  enact  an  ordinance 
like  the  one  under  consideration,  could  not  well  be  questioned 
(Laws  of  1866,  chap.  74,  §§  12  &  20 ;  Id.  chap.  686,  §§  1  &  3  ; 
Laws  of  1867,  chap.  956,  §  10),  were  it  not  for  other  legislation 
respecting  the  storage  and  sale  of  kerosene  or  petroleum. 

In  1865  an  act  was  passed  by  the  Legislature  (Laws  1865, 
chap.  773,  §  3),  prohibiting  petroleum,  kerosene  and  other  oils 
from  being  stored  or  sold  within  the  corporate  limits  of  any 
city  in  the  State,  "  the  fire  test  of  which  shall  be  less  than,  one 
hundred  degrees  Fahrenheit." 

On  the  fourth  day  of  May  of  the  following  year,  two  other 
acts  were  passed  (Laws  of  1866,  chap.  872,  §  1 ;  Id.  chap.  873, 
§  51),  one  of  which  amends  the  act  of  1865,  and  changes  the 
prescribed  test  to  one  hundred  and  ten  degrees  Fahrenheit,  and 
the  other  enacts  that  "  no  refined  petroleum,  kerosene  earth  or 
rock  oil,  or  machinery  oil,  shall  be  kept  upon  sale  or  stand 
within  the  corporate  limits  of  the  city  of  New  York,  the  fire 
test  of  which,  shall  be  less  than  one  hundred  degrees  Fah- 
renheit." 

Although  both  of  these  acts  were  passed  on  the  same  day, 
we  think  the  last-mentioned  one  should  be  deemed  the  later 
and  controlling  statute,  not  only  because  its  number  is  greater, 
and  because  it  was  passed  with  especial  reference  to  the  city  of 
New  York  (while  the  former  is  applicable  to  all  the  cities  in 

*  Present — Daly,  Ch.  J.,  Loew  and  Van  Brunt,  JJ. 
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the  State),  but  also  for  the  reason  that  it  was  not  to  go  into 
operation  until  June  1,  1866,  whereas  the  other  took  effect  im- 
mediately upon  its  passage. 

Effect  will  thus  be  given  to  both  statutes  in  the  city  of  New 
York,  one  being  in  force  from  the  date  of  its  passage  to  June 
1st,  at  which  time  the  other  went  into  effect  and  repealed  all 
other  statutes  in  any  case  provided  for  by  that  act  or  inconsist- 
ent with  its  provisions,  so  far  as  the  same  relate  to  said  city 
(Laws  of  1866,  chap.  873,  §  62). 

As  the  Legislature  has  in  section  51  of  the  last  mentioned 
act  particularly  specified  what  the  fire  test  of  refined  petroleum, 
kerosene,  and  other  oils  shall  be,  in  order  to  render  the  storage 
and  sale  thereof  lawful,  and  also  prescribed  the  circumstances 
under,  as  well  as  the  kind  of  building,  in  which  the  same  may 
be  stored,  we  think  it  is  not  competent  for  the  Board  of  Health 
to  create  or  impose  additional  tests  or  conditions,  as  a  pre- 
requisite to  the  right  to  keep  or  sell  such  oil,  as  it  has  attempted 
to  do  in  the  ordinance  referred  to. 

The  claim  of  the  plaintiffs  that  said  ordinance  is  consistent 
with  the  act  of  the  Legislature,  as  the  former  only  has  reference 
to  the  keeping  and  offering  for  sale  petroleum,  which  is  to  be 
used  as  a  burning  fluid,  or  for  the  purpose  of  illumination, 
while  the  latter  relates  to  the  storage  and  sale  thereof  generally, 
will  not  avail  them. 

The  act  of  the  Legislature  prohibits  the  storage  or  sale  of 
petroleum  that  does  not  come  up  to  a  certain  test,  which 
implies  that  it  may  be  so  stored  and  sold  if  it  be  of  that  test. 

Now  the  ordinance  of  the  Board  of  Health  prescribes 
another  and  different  test,  and  forbids  the  keeping  or  selling 
thereof,  notwithstanding  the  requirements  of  the  law  may  be 
fulfilled. 

The  two  are,  therefore,  manifestly  inconsistent  with  each 
other.  Besides  a  violation  of  the  statute  in  respect  to  the  test 
fixed  by  it,  would  necessarily  also  be  a  violation  of  the  ordi- 
nance ;  and  if  the  latter  were  valid,  a  party  offending  would  be 
subjected  to  two  actions  to  recover  distinct  penalties  for  the 
same  cause,  one  brought  by  the  Fire  Department  and  the  other 
by  the  Board  of  Health. 
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do  we  think  that  there  is  anything  in  section  10  of  the 
act,  passed  the  year  after  the  above  law  (Laws  of  1867,  chap. 
956,  §  10),  which  confers  authority  on  the  Board  to  pass  the 
ordinance  in  question.  That  section  gives  the  Board  power  to 
make  .ordinances  upon  all  matters  and  subjects  to  which  and 
so  far  as  the  power  of  said  Board  extends.  But  such  ordi- 
nances must  be  consistent  with  the  constitution  and  laws  of  this 
State  (Laws  of  1866,  chap.  74,  §  20 ;  Id.  chap.  686,  §  1)  ;  and 
as  we  have  already  seen  the  ordinance  referred  to  is  inconsist- 
ent with  a  law  on  the  same  subject,  and  is,  therefore,  invalid, 
and  of  no  effect. 

In  our  opinion  the  judgment  of  the  court  below  was  correct 
and  should  be  affirmed. 

Judgment  affirmed. 


SMITH  AND  ANOTHER  v.  MICHAEL  P.  MAHONY. 

Proceedings  supplementary  to  execution,  under  the  Code  of  Procedure,  were  in- 
tended as  a  summary  and  inexpensive  substitute  for  the  former  creditor's  bill, 
and  the  former  practice  in  regard  to  the  latter  applies  to  the  new  proceedings, 
unless  inconsistent  with,  or  superceded  by,  the  change  made  by  the  Legislature. 

Under  the  Code,  a  second  execution  may  be  issued,  by  leave  of  the  court,  after 
five  years  from  the  entry  of  judgment,  although  the  judgment  creditor  has  com- 
menced supplementary  proceedings  on  the  judgment. 

APPEAL  from  an  order  vacating  an  order  granting  the  plain- 
tiffs leave  to  issue  execution  and  requiring  them  to  proceed  by 
supplementary  proceedings. 

The  plaintiffs  having  recovered  a  judgment  in  this  action 
for  $1,073.37,  on  July  25,  1865,  issued  an  execution  thereon, 
which  was  returned  unsatisfied.  On  the  3d  September,  1870, 
proceedings  supplementary  to  execution  were  commenced  and 
defendant  partially  examined,  after  which  further  examination 
was  adjourned  to  September  17th.  On  the  3d  September,  1870, 
on  motion  of  the  plaintiff  and  after  hearing,  leave  was  granted 
to  issue  execution  on  said  judgment.  On  the  10th  September 
1870,  an  order  was  made,  on  notice,  and  after  argument,  vacat- 
ing the  order  of  September  3d,  allowing  the  execution  to  issue 
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and  setting  aside  the  same  and  all  proceedings  thereunder,  and 
directing  plaintiffs  to  proceed  by  way  of  the  supplementary 
proceedings  already  instituted.  From  this  *  order  the  plaintiffs 
appealed  to  the  General  Term. 

N.  A.  Chedsey,  for  appellants. 

Devlin,  Miller  &  Trull,  for  respondents. 

BY  THE  COURT.* — DALY,  Ch.  J. — It  has  been  repeatedly 
held  that  the  proceedings  supplementary  to  execution,  insti- 
tuted by  the  Code,  were  intended  as  a  summary  and  inex- 
pensive substitute  for  the  former  creditors'  bill,  and  that 
the  practice  established  by  the  former  Court  of  Chancery 
in  respect  to  the  course  of  procedure  upon  creditors'  bills, 
applied  to  the  new  proceeding,  unless  it  was  inconsistent 
with,  or  obviously  superseded  by,  the  change  which  the 
Legislature  had  made.  It  was  held,  in  the  former  Court 
of  Chancery,  that  the  filing  of  a-  creditor's  bill  did  not 
preclude  the  plaintiff  from  issuing  a  second  execution,  and 
that  the  Court  of  Chancery  could  not  compel  the  creditor 
to  elect  between  his  bill  and  the  second  execution,  unless  it  ap- 
peared that  in  such  court,  if  the  creditor  succeeded,  he  would 
or  might  obtain  his  whole  debt,  as  where  he  had  levied  upon 
property  under  the  second  execution  amply  sufficient  to  pay  his 
debt,  and  that  if  a  levy  was  made  upon  property,  but  insuffi- 
cient to  satisfy  the  judgment,  it  would  be  regarded  as  a  satis- 
faction pro  tanto  only,  and  would  be  no  bar  to  the  creditor's 
bill  generally  (Cuyler  v.  Moreland,  6  Paige,  273;  /Storm  v. 
Badger,  8  Id.  130 ;  Thomas  v.  McEwen,  11  Id.  131 ;  Pepalar 
v.  Gallins,  4  J.  B.  Moore,  163),  and  these  rules  have  been  held 
to  apply  equally  to  the  supplementary  proceedings  under  the 
Code  (Sale  v.  Lawson,  4  Sandf.  S.  C.  R.  718;  Lilliendahlv. 
Fellerman,  11  How.  Pr.  528 ;  Farqueharson  v.  Kimball^  18 
Id.  37). 

I  therefore  agree  with  Judge  Larremore,  that  the  order  ap- 
pealed from  must  be  reversed. 

*  Present — Daly,  Ch.  J,,  Loew  and  Larremore,  JJ. 
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LARKEMORE,  J. — Judgment  was  recovered  and  entered  in 
this  action  July  25,  1865,  in  favor  of  the  plaintiffs  against  the 
defendant,  for  the  sum  of  $1,073.37.  On  September  3,  1870, 
an  order  was  made  on  notice  and  hearing,  that  the  plaintiffs 
have  leave  to  issue  execution  on  said  judgment.  Subsequently, 
and  on  the  10th  of  September,  1870,  another  order  was  made 
on  like  notice  and  hearing,  vacating  the  order  of  3d  of  Septem- 
ber allowing  execution  to  issue,  and  setting  aside  the  same 
and  all  proceedings  thereunder,  and  directing  plaintiffs  to  pro- 
ceed by  way  of  the  supplementary  proceedings  heretofore  in- 
stituted in  the  action.  From  this  last-mentioned  order  this  ap- 
peal is  taken. 

The  right  to  issue  execution  upon  a  judgment  is  a  statutory 
right,  and  not  dependent  upon  judicial  discretion.  A  party 
may  at  any  time  within  five  years  after  the  entry  of  judgment, 
proceed  to  enforce  the  same. 

After  the  lapse  of  five  years  from  the  entry  of  the  judgment, 
such  execution  can  only  be  issued  by  leave  of  the  court  upon 
motion  and  on  notice  to  the  adverse  party. 

The  application  of  the  plaintiffs  showed  a  compliance  with 
the  statute,  and  that  the  judgment  remained  unsatisfied. 

These  facts  being  undisputed,  the  plaintiffs  were  entitled  to 
have  their  application  granted,  unless  the  pendency  of  the  pro- 
ceedings supplementary  to  execution,  referred  to  in  the  affidavit 
of  defendant  and  his  counsel,  constituted  a  valid  objection  there- 
to. Proceedings  supplementary  to  execution  are  in  aid  of  the 
execution,  and  cannot  consistently  be  allowed  to  supercede  it. 
They  both  seek  the  accomplishment  of  the  same  result — the 
collection  of  the  judgment. 

In  some  cases  these  proceedings  are  resorted  to,  to  compel 
the  application  of  the  property  of  the  judgment  debtor  toward 
the  satisfaction  of  the  judgment  as  provided  upon  the  return  of 
the  execution.  We  think,  also,  that  the  notice  of  the  applica- 
tion was  sufficient,  and  that  the  defendant  was  not  mislead 
thereby. 

The  order  appealed  from  should  be  reversed,  with  costs. 

Order  reversed. 
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LAURA  WALDRON  v.  CAROLINE  RITCHINGS. 

The  statutes  of  this  State  allowing  married  women  to  carry  on  any  trade  or 
business,  have  no  extra  territorial  operation,  and  are  limited  in  their  operation 
to  trade  or  business  carried  on  in  this  State;  the  presumption  being,  in  the 
absence  of  proof,  that  the  common  law  rule,  in  any  particular  State,  has  not 
been  modified. 

Hence,  where  a  married  woman,  a  resident  of  Pennsylvania,  was  sued  in  this 
State  for%  services  rendered  in  Massachusetts,  under  an  agreement  made  in 
Pennsylvania,  held  that  the  plaintiff  could  not  recover  without  showing  that 
the  common  law  rule  as  to  the  disability  of  married  women  had  been  changed 
in  at  least  one  of  those  States. 

Where  negotiations  for  a  contract  are  carried  on  between  two  parties  living  in 
different  States,  partly  by  mail  and  partly  through  an  agent  of  one  of  the  par- 
ties, the  contract  is  made  in  the  State  where  it  first  took  effect  so  as  to  become 
of  binding  obligation  upon  both  parties. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Marine 
Court, 

The  complaint  alleged  that  the  plaintiff,  in  pursuance  of  a 
contract  entered  into  between  the  parties  in  the  city  of  New 
York,  rendered  two  weeks'  services,  reasonably  worth  $100,  as 
assistant  leading  singer  in  certain  operatic  performances  in  the 
city  of  Boston,  in  December,  1867,  and  that  at  the  "time  the 
defendant  was  a  married  woman,  possessed  of  a  separate  estate 
and  property,  and  carrying  on  business  on  her  sole  and  separate 
account. 

The  answer  admitted  that  the  defendant  was  a  married 
woman,  possessed  of  a  separate  estate  and  property,  and  was 
carrying  on  business  on  her  separate  account,  but  alleged  that 
the  plaintiff  sang  in  opera  in  the  city  of  Boston  only  on  one 
occasion  on  trial,  with  the  understanding  that  if  she  proved 
qualified  therefor,  she  would  be  engaged  by  the  defendant,  and 
that  upon  such  trial  the  plaintiff  failed,  and  was  not  engaged 
for  that  reason. 

It  appeared  on  the  trial  that  the  negotiation  was  conducted 
by  mail  between  the  plaintiff  or  her  father,  at  New  York  city, 
and  the  defendant  or  her  agent,  at  Philadelphia,  and  it  was 
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thus  agreed  that  plaintiff  should  go  to  Philadelphia,  and  sing 
once  on  trial,  her  salary  to  commence  when  she  reached  that 
city.  The  plaintiff  sang  in  Philadelphia,  but  being  ill,  the 
defendant  agreed  she  should  have  another  trial  at  Boston.  The 
plaintiff  sang  in  Boston  once,  and  not  regarding  her  as  a  suc- 
cess, the  defendant  gave  her  $100,  and  declined  to  engage  her. 
The  evidence  was  conflicting,  and  the  jury  found  a  verdict  for 
the  full  amount  claimed.  From  the  judgment  thereon  the 
defendant  appealed  to  this  court. 

Samuel  J.  Crooks,  for  appellant. 

The  record  shows  the  defendant  at  the  time  of  the  com- 
mencement of  the  action  to  have  been  a  non-resident,  and  a 
resident  of  the  State  of  Pennsylvania,  and  the  proofs  show  the 
services  (if  any)  to  have  been  rendered  in  the  State  of.  Massa- 
chusetts, under  an  agreement  made  in  the  State  of  Pennsylvania. 
There  was  no  proof  that  the  defendant  had  at  any  time  carried 
on  any  trade  or  business  on  her  sole  account,  or  that  she  was  at 
any  time  possessed  of  a  separate  estate  within  this  State.  ISTor 
was  there  a  particle  of  evidence  of  any  kind,  that  the  obligation 
upon  which  a  recovery  was  had,  was  incurred  with  reference  to 
her  separate  business. 

1.  The  statutes  (Laws  of  1848-9,  1860-2),  enabling  a  mar- 
ried woman  (as  such)  to  carry  on  business,  &c.,  are  local  in 
their  application,  and  do  not  extend  beyond  State  lines,  nor 
do  they  remove  disabilities  or  impose  obligations,  except  in  the 
case  of  such  married  women  as  are  in  a  position  to  receive  the 
benefits  bestowed  upon  them  by  such  statutes,  *.  e.,  residents 
of  this  State  having  a  separate  property  or  conducting  a 
separate  business  therein  and  contracting  with  reference 
thereto. 

This  is  apparent  from  the  8th  section  of  the  act  of  1860, 
exempting  the  husband  from  liability  upon  any  contract  of  the 
wife,  made  "  in  or  about  the  carrying  on  of  any  trade  or  busi- 
ness, under  any  statute  of  this  State"  (Savage  v.  G'Neil,  42 
Barb.  374.) 

VOL.  III.— 19 
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2.  If  the  defendant  was  conducting  a  business  in  another 
State  on  her  sole  account,  this  would  not  answer  the  purpose 
of  the  statute,  and  as  matter  of  proof,  was  immaterial.  There 
is  no  presumption  that  the  statutes  of  this  State  modifying  the 
common  law,  have  been  also  enacted  in  other  States.  ( Wright 
v.  Delafield,  23  Barb.  498.) 

The  contract  proved  in  this  case,  if  made  in  Pennsylvania 
or  Massachusetts,  was  void  at  common  law,  and  cannot  be 
enforced  by  the  laws  of  this  State,  for  this  reason,  among 
others,  that  within  the  meaning  of  our  statute,  it  was  not  a 
contract  with  reference  to  a  separate  business  or  estate  then 
being  carried  on,  or  situate  within  this  State.  (  Young  v.  Gori, 
13  Abbott  Pr.  13;  Barton  v.  Beer,  35  Barb.  78;  Klen  v. 
Gibney,  24  How.  Pr.  31 ;  Yale  v.  Dederer,  22  K  Y.  450 ; 
Coster  v.  Isaacs,  16  Abbott  Pr.  328;  Baldwin  v.  Kimmel, 
Id.  353. 

Yard  <&  furlong,  for  respondent. 

No  proof  was  offered  on  the  trial  to  show  that  the  laws  of 
Pennsylvania  or  Massachusetts  in  regard  to  married  women, 
or  in  action  on  contract  against  them  differed  from  our  own. 
If  such  difference  really  existed  it  should  have  been  proven  by 
the  appellant.  "Foreign  laws  are  regarded  as  facts,  and 
should  be  alleged  and  proved  like  other  facts  of  which  the 
courts  do  not  take  judicial  notice.  In  the  absence  of  such  alle- 
gations and  proofs  our  courts  will  presume  that  the  foreign 
laws  are  in  accordance  with  our  own.  The  laws  of  a  country 
to  whose  court  a  party  appeals  for  redress,  furnish  in  all  cases 
prima  facie  the  rule  of  decision,  and  if  either  party  wishes  the 
benefit  of  a  different  rule  of  law,  as,  for  instance,  the  lex  domi- 
cilii,  lex  loci  contraotus,  or  lex  loci  rei  sitce,  he  must  aver  and 
prove  it."  (Munroe  v.  Douglas,  5  N.  Y.  447-452.)  There 
was  no  such  averment  or  proof  in  the  pleadings  or  on  the  trial 
of  the  case  at  bar.  Therefore  the  question  cannot  be  raised 
here. 
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BY  THE  COURT.* — DALY,  CH.  J. — The  recovery  in  this  case 
was  for  two  weeks'  services  by  the  plaintiff  in  Boston  as  a 
member  of  an  operatic  troupe,  called  the  Richings'  Opera  Com- 
pany, of  which  the  defendant  was  the  manager,  and  for  the 
plaintiff's  expenses  in  returning  to  New  York,  amounting  in 
the  whole  to  $11 6. 

The  defendant  is  a  married  woman,  and  admits  in  her 
answer  that  she  is  possessed  of  a  separate  estate  and  property, 
and  that  she  was  and  is  carrying  on  business  upon  her  separate 
account ;  the  business,  as  appears  by  the  evidence,  being  the 
proprietorship  and  management  of  the  operatic  troupe  or  com- 
pany which  bears  her  name.  The- plaintiff  is  a  resident  of  New 
York,  the  defendant  of  Philadelphia,  and  the  action  has  been 
brought  against  the  defendant  as  a  non-resident,  by  attach- 
ment. 

The  plaintiff  being  in  New  York  and  the  defendant  in 
Philadelphia,  a  negotiation  was  commenced  by  the  defendant's 
agent  for  the  engagement  of  the  plaintiff  to  appear  in  the 
leading  female  characters  in  three  specified  operas,  at  $50  a 
week,  together  with  traveling  expenses  ;  and  after  various  let- 
ters had  passed  between  the  defendant's  agent,  the  defendant 
herself  and  the  plaintiff's  father,  it  was  agreed  that  the  plaintiff 
should  go  to  Philadelphia,  and  make  her  debut  in  one  of  the 
operas,  and  if,  to  use  the  language  of  the  defendant,  she  did 
not  fail  in  the  estimation  of  the  public  and  the  press,  that  she 
was  to  be  assured  of  an  engagement  upon  the  terms  above 
stated.  The  plaintiff  accordingly  relinquished  an  engagement 
which  she  had  in  the  Academy  of  Music,  in  Brooklyn,  went  to 
Philadelphia,  and  appeared  in  one  of  the  parts  designated. 

She  was  laboring  under  the  disadvantage  of  a  recent  sick- 
ness, but  the  impression  which  she  produced  was  not,  it  would 
seem,  regarded  as  unfavorable,  and  a  further  trial  in  the  same 
character  was  determined  upon  to  be  made  at  Boston,  whither 
the  troupe  proceeded  immediately  afterwards. 

The  second  trial  was  accordingly  made  in  Boston,  and  in 


Present— Daly,  Ch.  J.,  Loew  and  Van  Brunt,  JJ, 


292  COUET  OF  COMMON  PLEAS. 

Waldron  v.  Ritchings. 

respect  to  the  result  of  it,  there  is  a  direct  conflict  in  the  evi- 
dence ;  the  plaintiff  and  her  father  testifying  that  she  was  very 
well  received,  and  the  defendant  and  the  defendant's  agent, 
that  her  performance  was  a  failure ;  that  there  was  a  very  gen- 
eral expression  of  disappointment  among  the  audiences,  the 
opinion  being  freely  expressed  that  the  opera  represented  had 
failed  through  the  incompetency  of  the  young  lady  who  had 
appeared  in  the  leading  female  character. 

Regarding  the  trial  as  unfavorable,  the  defendant's  agent 
notified  the  plaintiff's  father  that  the  defendant  would  not 
engage  his  daughter,  but  the  father  insisted  that  she  had  suc- 
ceeded, and  that  the  defendant  was  bound  to  engage  her. 

She  had  been  paid  $50  for  her  hotel  expenses  in  Philadel- 
phia on  her  debut  and  $50  for  her  first  week  whilst  there,  to 
which  was  added  $50,  covering  the  week  of  her  appearance  in 
Boston,  making  in  all  $150,  and  as  she  refused  to  be  dis- 
charged, she  remained  three  weeks  in  Boston,  for  the  two 
latter  of  which  she  recovered  in  this  action,  at  the  stipulated 
cost,  $50  a  week. 

The  point  taken  upon  this  appeal  is  that  the  defendant, 
being  a  married  woman  and  a  resident  of  the  State  of  Pennsyl- 
vania, was  incapable  of  binding  herself  by  contract,  and  that 
the  assumed  obligation  upon  which  she  was  sued  was  nugatory 
and  void.  This  was  not  an  action  to  charge  her  estate  in 
equity,  nor  could  such  an  action  have  been  maintained  in  the 
Marine  Court.  It  was  an  action  for  a  breach  of  contract,  in 
which  judgment  was  recovered  against  her  the  same  as  if  she 
was  afemme  sole.  (Barton  v.  I>eer,  35  Barb.  81.) 

At  common  law,  a  married  woman  was  incapable  of  binding 
herself  by  contract. 

Such  was  the  law  of  this  State,  until  the  passage  of  our 
enabling  statute,  and  we  must  presume,  until  the  contrary 
appears,  that  the  same  law  exists  in  other  States  in  respect  to 
the  relation  of  husband  and  wife,  that  existed  here  before  the 
passage  of  these  statutes.  Savage  v.  GPNeil,  42  Barb.  378 ; 
Abell  v.  Douglas,  4  Denio,  309;  Wright  v.  Delafield,  23 
Barb.  498.) 

By  our  enabling  statutes  (4  Edm.  Gen.  Statutes  of  N.  Y., 
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p.  516,  §§  2,  8),  married  women  are  allowed  to  carry  on  any 
trade  or  business,  and  to  bargain  or  contract  in  or  about  carry- 
ing it  on. 

The  business  here  referred  to  is,  by  the  words  of  the  statute, 
defined  to  be  one  carried  on  under  any  statute  of  this  State, 
very  clearly  indicating  that  it  is  one  to  be  carried  on  within  the 
limits  of  the  State,  for  our  statutes  have  no  extra  territorial 
operation,  and  our  legislation  upon  such  matters  is  necessarily 
confined  to  our  own  State.  Nor  can  we  entertain  any  pre- 
sumption that  the  common  law  has  been  modified  by  legisla- 
tion in  other  States  as  it  has  been  in  this  (  Wright  v.  Delafield, 
23  Barb.  498),  the  only  presumption,  in  the  absence  of  proof  of 
what  the  law  is  in  any  particular  State,  being  the  general  one 
before  referred  to. 

In  the  absence  of  proof  to  the  contrary,  then,  we  must  pre- 
sume that  the  defendant  was  incapable,  by  the  law  of  Penn- 
sylvania, of  binding  herself  by  such  a  contract,  and  that  if 
the  action  had  been  brought  against  her  there,  where  she 
resides,  it  could  not  have  been  maintained ;  and  we  must  pre- 
sume, also,  that  if  it  had  been  brought  in  the  State  of  Massa- 
chusetts, the  State  in  which  the  services  were  rendered  for  which 
the  plaintiff  has  recovered,  the  same  result  would  have  fol- 
lowed. .  Can  it  be  maintained  against  her  in  this  State  ?  It  was 
held,  in  Savage  v.  CPNeil  (42  Barb.  378),  that  a  married  woman 
claiming  the  benefit  of  the  acts  of  1848  and  1849,  must  show 
that  she  was  a  resident  of  this  State  at  a '  time,  and  under  cir- 
cumstances, to  entitle  her  to  such  a  benefit,  and  if  the  same 
construction  is  to  be  applied  to  the  acts  subsequently  passed, 
then  the  operation  of  the  enabling  statute  is  confined  to  mar- 
ried women  who  are  residents  of  the  State ;  for  if  married 
women  who  are  non-residents  are  precluded  from  the  benefits 
which  these  statutes  confer,  it  necessarily  follows  that  they  can- 
not be  subject  to  the  obligations  which  arise  from  the  enjoy- 
ment of  the  benefits. 

It  appears  to  me  that  the  construction  put  upon  the  acts  of 
1848  and  1849  is  equally  applicable  to  the  acts  of  1860  and 
1862,  for  the  whole  design  of  this  legislation  appears  to  have 
been  for  the  benefit  of  married  women  in  this  State. 


294  COURT  OF  COMMON  PLEAS. 

Waldron  v.  Ritchings. 

This  is  indicated  by  the  clause  in  the  first  section  of  the  act 
of  1860,  which  declares  that  "  that  which  a  woman,  married  in 
this  /State,  owns  at  the  time  of  her  marriage,  shall  remain  her  sole 
and  separate  property ; "  as  well  as  by  the  preceding  clause, 
"  the  real  and  personal  property  which  a  married  woman  now 
owns,  &c.,  &c. ; "  and  the  clause  in  the  eighth  section  which 
exempts  her  husband  from  all  liability  for  bargains  or  contracts 
made  by  her  in  respect  to  her  separate  property,  or  which  is 
made  "  in  and  about  the  carrying  on  of  any  trade  or  business 
under  any  statute  of  this  State"  This  latter  provision,  as  I 
have  before  said,  indicates  very  clearly,  that  the  authority  to 
carry  on  any  trade  or  business  conferred  by  the  preceding 
second  section  of  the  same  act,  means  a  trade  or  business 
carried  on  by  her  in  this  State,  and  not  in  States  or  countries 
where  she  is  precluded,  by  reason  of  her  coverture,  from  bind- 
ing herself  by  contract,  and  that  the  whole  of  this  legislation 
was  intended  only  for  the  benefit  of  married  women  in  this 
State  who  were  residents  here  when  these  enabling  statutes 
were  passed,  or  who  might  afterwards  become  residents  within 
our  territorial  limits. 

This  construction  is  a  very  simple  one,  and  is  easily  carried 
out.  The  contract  of  a  married  woman  domiciled  here,  made 
in  a  case  authorized  by  our  laws,  would  be  upheld  in  States  and 
countries  where  married  women  are  precluded  by  reason  of 
their  coverture  from  entering  into  contracts,  unless  there  is 
some  positive  municipal  regulation  to  the  contrary,  the  validity 
of  a  contract,  or  the  capacity  of  a  person  to  make  it,  depending 
upon  the  laws  of  the  place  where  it  is  made.  If  valid  there,  it 
is,  b}7  the  general  law  of  nations,  held  valid  everywhere  (Story 
on  Conflict  of  Law,  §  64 ;  2  Kent's  Com.,  457,  458,  459,  §  39). 
But  to  hold,  as  a  consequence  of  our  enabling  statute,  so  that 
married  women  domiciled  in  States  and  countries  where  they 
are  incapable  of  contracting,  may  carry  on  business  here,  or 
make  contracts  which  will  be  enforced  in  this  State,  would  give 
rise  to  infinite  difficulties. 

Chancellor  Kent,  in  noticing  the  exception  to  the  general 
rule  of  the  lex  loci,  that  a  contract  made  under  our  government 
and  to  be  performed  under  another,  is  to  be  governed  by  the 
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law  of  the  country  where  it  is  to  be  performed,  remarks  that 
this  exception  is  "  more  embarrassed  than  any  other  branch  of 
the  subject  by  distinctions  and  jarring  decisions."  Difficulties  of 
this  character,  but  infinitely  greater  in  degree,  would  be  the  in- 
evitable consequence  of  holding  that  married  women  who  are 
non-residents  of  this  State  are  entitled  to  all  the  benefits  of  our 
enabling  statutes  and  held  to  all  the  obligations  incident  to  the 
enjoyment  of  such  benefits.  This  view  of  the  law  would  be 
decisive  of  this  case,  as  the  defendant,  when  this  contract  was 
entered  into  as  well  as  when  the  action  was  brought,  was  a  resi- 
dent of  Pennsylvania. 

But  there  is  another  objection  to  the  recovery  of  equal  force. 
The  plaintiff's  counsel  assumes  that  the  contract  was  made  in 
this  State.  In  this  I  think  he  is  mistaken.  The  plaintiff  was  a 
resident  here,  and  the  negotiation  for  the  engagement  was 
begun  here,  but  the  contract  in  fact  was  made  in  Philadelphia. 
Where  negotiations  for  a  contract  are  carried  on  between  two 
parties  living  in  different  States,  as  in  this  case,  partly  by  the 
interchange  of  letters  and  partly  by  the  oral  communications 
of  an  agent  of  one  of  the  parties,  the  contract  is  made  in  the 
State  or  place  where  it  first  took  effect  so  as  to  become  of  bind- 
ing obligation  upon  both  parties.  Now,  it  appears  from  the 
letters -that  were  interchanged,  that  the  engagement  of  the  plain- 
tiff depended  upon  the  result  of  what  the  defendant  calls  in  her 
letter,  a  "  trial  performance  to  test ; "  in  the  language  of  the 
defendant,  "  the  plaintiff's  capabilities  as  a  prima  donna  in  the 
troop."  If  the  plaintiff  did  not  fail,  to  pursue  the  language  of 
this  letter,  in  the  estimation  of  the  public  and  the  press,  she 
was  assured  of  her  engagement.  The  letters  of  the  plaintiff's 
father  further  show  that  she  went  on  to  Philadelphia  with  this 
understanding,  the  language  of  his  letter  of  the  10th  of  Novem- 
ber, 1867,  being,  "  My  daughter  has  no  objection  to  the  terms 
you  offer."  A  night  was  fixed  for  her  debut  in  that  city,  in  a 
character  selected  for  her  by  the  defendant,  and,  as  appears  by 
the  letter  of  the  defendant's  agent,  her  salary  was  to  commence 
on  her  arrival  in  Philadelphia. 

The  defendant  knew  of  the  plaintiff  as  a  singer  only  by 
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reputation.  She  had  never  heard  her,  and  hence  this  condition, 
that  her  capabilities  should  be  tested  by  a  trial  performance. 

If  in  this  trial  she  failed  in  the  estimation  of  the  public  and 
the  press,  the  defendant  was  not  bound  to  engage  her.  If  she 
succeeded,  then  the  contract  took  effect,  and  she  was  engaged 
as  a  member  of  the  troupe  for  the  residue  of  the  operatic  season. 
This  is  a  matter  in  respect  to  which  there  was  no  conflict  what- 
ever in  the  evidence,  and  as  there  was  to  be  no  engagement  un- 
less the  trial  proved  successful,  none  was  entered  into  until  the 
trial  took  place.  The  defendant  was  no£  altogether  satisfied 
with  the  result  -of  it ;  but  assuming  that  the  plaintiff  and  her 
father  are  right,  and  that  she  did  not  fail  in  the  estimation  of  the 
public  and  the  press,  and  that  upon  the  occasion  she  fully  came 
up  to  the  test  which  the  defendant  required,  and  that  the  defend- 
ant, if  competent  to  contract,  was  bound  thereafter  to  employ 
her  for  the  residue  of  the  theatrical  season,  and  pay  her  the 
stipulated  reward  of  $50  per  week,  then  that  obligation,  if  any, 
arose  in  Philadelphia,  where  all  the  parties  then  were,  on  the 
28th  November,  1867,  the  day  of  the  trial  performance.  If  I 
am  correct  in  this  conclusion,  then  no  contract  was  made  in 
New  York. 

If  the  defendant  had  been  under  no  disability  as  a  married 
woman,  and  was  competent  to  contract,  her  obligation  to  en- 
gage the  plaintiff  and  to  pay  her  the  stipulated  salary,  would 
have  taken  effect  in  the  State  of  Pennsylvania  and  not  in  the 
State  of  New  York,  and  the  validity  or  invalidity  of  the  con- 
tract, or  rather  her  legal  capacity  to  make  it,  would  depend  not 
upon  the  law  of  New  York  but  of  Pennsylvaniai 

It  is  a  general  rule  that  the  validity  of  a  contract  is  to  be 
decided  by  the  law  of  the  place  where  it  is  made,  unless  it  is  to 
be  performed  at  another  place,  the  doctrine  of  the  common  law 
being  that  the  lex  loci  c&ntractus  is  to  govern,  a  rule  that  ex- 
tends to  and  embraces  the  capacity  of  persons  to  contract. 
(Story  on  Conflict  of  Laws,  §§  241,  242  ;  Thompson  v.  Ketchum, 
8  Johns.  189  ;  Robinson  v.  .Bland,  2  Burr.  1077.) 

The  contract  in  this  case  was  not  only  made  in  Philadelphia, 
but  the  performance  of  it  was  to  begin  at  that  place,  and  to  be 
continued  at  Boston,  in  the  State  of  Massachusetts.  It  may  be 
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inferred  that  it  was  the  understanding,  from  the  nature  of  such 
an  engagement,  that  the  plaintiff  was  to  perform  in  this  city  if 
the  defendant  brought  her  troupe  here,  and  it  appears  that  the 
troupe  did  come  here,  after  they  had  been  in  Boston,  and  there 
is  some  evidence  to  show  that  they  performed  here  during  that 
season,  but  it  is  not  very  material,  as  the  plaintiff's  recovery 
was  for  services  rendered  whilst  she  was  in  Boston. 

The  contract  was  made  in  Philadelphia,  the  performance  of 
it  commenced  there  and  was  continued  in  Massachusetts,  and 
in  neither  of  these  States,  we  must  presume,  is  such  a  contract 
of  any  validity. 

It  is  a  broad  principle,  qualified  by  some  few  exceptions, 
that  a  contract  void  in  its  exception  at  the  place  where  it  is 
made,  cannot  be  enforced  in  the  tribunals  of  another  State  or 
country.  (Story  on  Conflict  of  Laws,  §§  64,  241,  242,  243.)  "  If 
a  married  woman,"  says  Story  (§  64),  is  disabled  by  the  law  of 
her  domicil  from  entering  into  a  contract,  the  transaction  will 
be  held  invalid  and  a  nullity  in  every  other  country ; "  and  the 
defendant  being  incapable,  as  we  must  presume,  by  the  law  of 
Pennsylvania,  the  place  of  her  domicil,  from  entering  into  such 
a  contract,  it  cannot  be  enforced  against  her  here,  so  that  upon 
both  grounds,  (1)  That  the  defendant  was  and  is  a  non-resident  of 
this  State,  and  therefore  not  within  the  operation  of  our  enabling 
statutes  ;  and  (2)  That  the  contract  was  nugatory  and  void  in 
the  State  where  it  was  entered  into,  this  judgment  should  be 
reversed. 

Judgment  reversed. 
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EDWARD  N.  ARNOLD  v.  JOHN  M.  ROBERTSON. 

Where  a  lender  of  money  employed  the  borrower's  attorney  to  search  the  records 
for  incutnbrances  on  the  property  proposed  to  be  mortgaged  as  a  security  for 
the  loan,  and  the  attorney  having  reported  the  property  unincumbered,  took 
the  mortgage  for  the  purpose  of  filing  the  same ;  held,  in  an  action  by  the 
lender  against  the  attorney  for  negligence  in  delaying  to  file  the  mortgage 
until  after  a  subsequent  mortgage  had  been  filed,  that  the  jury  were  war- 
ranted in  finding  the  relation  of  attorney  and  client  to  exist  between  the  parties, 
notwithstanding  the  fact  that  the  fee  of  the  attorney  and  the  expenses  of  filing 
the  mortgage  were  paid  by  the  borrower. 

Held  further,  that  it  appearing  that  the  subsequent  mortgage  had,  since  its  filing, 
been  paid  and  its  lien  discharged,  and  also  that  the  plaintiff,  without  being 
influenced  by  any  knowledge  or  suspicion  that  such  subsequent  mortgage  had 
ever  been  a  prior  lien,  and  without  any  agency  or  intervention  of  the  defend- 
ant, had  satisfied  the  obligation  secured  by  the  mortgage  to  him, — the  plaintiff 
was  entitled  to  recover  only  nominal  damages. 

Held  further,  that  in  such  a  case,  it  was  error  for  the  court  to  allow  the  jury  to 
consider  the  question  of  defendant's  fraud  in  inducing  the  plaintiff  to  acknowl- 
edge satisfaction  of  the  mortgage,  and  a  verdict  founded  'on  evidence  of  such 
fraud  will  not  be  upheld. 

APPEAL  by  the  defendant  from  a  judgment  entered  on  a 
verdict  at  trial  term. 

This  action  was  brought  to  recover  damages  for  negligence 
of  the  defendant,  an  attorney  at  law. 

The  complaint  alleged  that  the  plaintiff  employed  the  de- 
fendant, as  an  attorney,  to  examine  the  title  of  one  Patterson 
to  certain  personal  property,  upon  which  plaintiff  was  about  to 
loan  certain  shares  of  stock  of  the  value  of  $5,000 ;  that  defend- 
ant assured  the  plaintiff  he  could  safely  make  such  loan,  he 
having  examined  the  title ;  that  the  defendant  drew  the  bond 
and  mortgage  which  were  executed  November  22d,  1864,  and 
the  mortgage  left  with  defendant  to  be  filed  and  recorded; 
that  the  defendant  did  not  so  do,  but  so  negligently  and 
unskillfully  conducted  himself  in  the  course  of  his  employment 
as  such  attorney,  that  he  failed  to  record  said  mortgage  until 
December  23d,  1864 ;  and  that  in  the  meantime,  on  December 
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15th,  1864,  a  mortgage  for  $11,000,  executed  by  said  Patterson 
to  one  Hutchings,  and  covering  the  same  chattels,  was  duly 
filed,  and  thereby  became  and  was  a  prior  and  superior  lien 
over  the  mortgage  to  the  plaintiff,  and  that  the  bond  and  mort- 
gage to  the  plaintiff  thereupon  became  wholly  worthless. 

The  answer  admitted  that  the  defendant  was  an  attorney, 
and  denied  generally  all  the  allegations  of  the  complaint, 
and  alleged  that  the  plaintiff's  mortgage  had  been  on  May  22d, 
1865,  duly  satisfied  of  record  by  the  plaintiff;  that  the  mort- 
gage to  Hutchings  covered  other  property  besides  that  mort- 
gaged to  the  plaintiff,  and  more  than  sufficient  in  value  to  pay 
both  of  said  mortgages,  and  that  the  mortgage  to  Hutchings 
was  on  April  llth,  1866,  duly  paid  and  cancelled  of  record, 
and  that  no  part  of  the  property  covered  by  either  of  said 
mortgages  was  ever  take'n  possession  of,  removed,  sold,  or 
claimed  by  either  of  the  said  mortgagees,  and  the  stock  loaned  to 
Patterson  was  at  the  time  the  same  was  to  be  returned,  and 
still  is  utterly  worthless,  and  that  the  said  Patterson  offered  to 
return  the  same  number  of  shares  of  said  stock  to  the  plaintiff 
before  the  same  was  due. 

Upon  the  trial  the  defendant  swore  that  he  was  never  em- 
ployed by  the  plaintiff,  but  acted  for  the  mortgagor,  and 
received  the  mortgage  from  the  latter,  who  had  retained  it  to 
affix  the  schedule,  and  on  the  day  that  he  received  it,  it  was 
recorded.  In  this  he  was  corroborated  by  the  mortgagor. 
The  plaintiff  sought  to  show  that  the  defendant,  in  collusion 
with  the  mortgagor,  had  procured  a  satisfaction  of  the  mort- 
gage from  the  plaintiff,  and  that  the  plaintiff  only  received  in 
consideration  of  such  satisfaction  the  note  of  the  mortgagor  for 
$2,600  and  certain  promises  ;  that  the  note  was  worthless,  and 
the  promises  fraudulent. 

The  jury  found  a  verdict  for  the  plaintiff,  and  from  the 
judgment  thereon  the  defendant  appealed. 

Stephen  B.  Brague  &  Luther  R.  Marsh,  for  appellant. 

I.  The  motion  for  a  non-suit,  at  the  close  of  the  plaintiff's 
proof,  should  have  been  granted. 
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It  appears,  not  only  by  the  complaint,  but  also  by  the  evi- 
dence of  the  plaintiff,  that  the  whole  claim  and  ground  of 
grievance  is,  that  the  defendant  did  not  file  the  plaintiff's  mort- 
gage, till  after  the  subsequent  Hutchings'  mortgage  was  filed  ; 
which  thereby  became  a  lien  prior  to  the  mortgage  of  the 
plaintiff's.  On  the  most  favorable  construction  of  the  plaintiff's 
evidence,  there  was  no  undertaking  of  the  defendant,  nor  any 
employment  of  him  by  the  plaintiff  to  file  the  mortgage.  But 
even  if  there  were  evidence  tending  to  show  an  employment 
by  the  plaintiff  of  the  defendant  to  file  the  mortgage,  it  was 
without  consideration,  and  was  not  professional. 

II.  The  plaintiff  having  been  paid,  and  satisfied  his  mort- 
gage of  record,  cannot  maintain  this  action  against  defendant 
for  a  failure  to  file  the  mortgage. 

III.  The  only  mortgage  which  intervened  was  in  fact  paid 
prior  to  the  payment  and  satisfaction  of  the  respondent's  mort- 
gage, and  thereby  the  respondent's  mortgage  became,  and  was 
at  the  time  of  the  giving  of  his  satisfaction,  a  first  lien  upon  the 
property,  and  any  injury  which  might  have  resulted  from  the 
intervening  mortgage  was  cured. 

IV.  The  mortgage  which  intervened  embraced  other  prop- 
erty besides  that  covered  by  respondent's  mortgage,  and  more 
than  sufficient  to  pay  the  same,  and  was,  in  fact,  sold  by  Pat- 
terson for  more  than  the  amount  of  it.     This  being  the  undis- 
puted fact,  if  Hutchings  proceeded  to  the  foreclosure  of  his 
mortgage,  a  court  of  equity  would  have  restrained  him  from 
selling  the  property  covered  by  the  Arnold  mortgage,  until 
after  the  property  covered  exclusively  by  his  mortgage  had 
been  exhausted. 

This  is  the  well-established  rule  in  regard  to  real  estate. 
(Sked  v.  Spraker.  8  Paige,  182 ;  Governeur  v.  Lynch,  2  Id. 
300  ;  Rathbone  v.  Clarice,  9  Id.  648 ;  Schryver  v.  Teller,  9  Id. 
173;  Crafts  v.  Aspinwall,  2  1ST.  Y.  289.) 

Y.  At  the  time  of  the  giving  of  the  satisfaction  piece,  Pat- 
terson was  in  the  possession  of  all  the  property,  and  conceding 
a  then  existing  injury  for  not  having  filed  the  mortgage  in 
time,  the  measure  of  damage  at  that  time  would  not  have  been 
the  amount  of  the  mortgage,  but  the  difference  between  it  and 
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the  value  of  the  property  over  the  intervening  mortgage.  If 
there  was  any  neglect  in  the  filing  of  the  mortgage,  the  appel- 
lant had  the  right  to  be  subrogated  to  the  rights  of  the  respond- 
ent in  respect  to  it,  but  by  the  satisfaction  of  it,  the  appellant 
was  deprived  of  all  benefit  of  it. 

YI.  The  respondent  having  brought  this  action  to  recover 
damages  for  not  filing  a  chattel  mortgage,  is  confined  to  that 
cause  of  action,  and  cannot  recover  in  the  same  action  for 
deceit  or  fraud  in  procuring  a  satisfaction  of  two  mortgages  or 
for  a  concealment  of  the  fact  of  payment  of  the  intervening 
mortgage.  A  party  must  recover  according  to  the  case  made 
by  his  complaint,  or  not  at  all.  Secundum  allegata  as  well  as 
probata.  (Rome  Exch.  Bk.  v.  Eames,  1  Keyes,  588 ;  Ryder  v. 
Jenny,  2  Robt.  56 ;  Boardman  v.  Davidson,  Y  Abbott  Pr.  N. 
S.  439.)  In  order  to  maintain  a  claim  for  special  damages, 
they  must  be  the  legal  and  natural  consequences  arising  from 
the  tort,  proceeding  exclusively  from  that  act,  and  not  from 
the  wrongful  act  of  a  third  party,  remotely  induced  thereby. 
(1  Saund.  Ps.  &  Ev.  344 ;  Grain  v.  Petrie,  6  Hill,  522 ;  Jansen 
v.  Ball,  6  Cow.  628 ;  Bridge  v.  Mason,  45  Barb.  3Y.) 

The  relation  of  attorney  and  client  is  created  by  contract, 
and,  like  all  other  contracts,  must  be  founded  on  a  considera- 
tion. (1  Parsons  on  Contracts,  115  ;  Brady  v.  Mayor  &c.,  1 
Sandf.  569.) 

VII.  The  mortgage  was  not  in  a  condition  to  be  filed  until 
after  the  government  stamps  were  put  on  and  duly  canceled 
according  to  the  act  of  Congress. 

George  TF.  Wingate,  for  respondent. 

I.  This  case  was  submitted  by  the  court  to  the  jury  upon 
the  question  of  the  credibility  of  the  respective  parties  in  the 
action,  and  the  verdict  of  the  jury  in  favor  of  the  plaintiff 
established  the  truth  of  the  plaintiff's  version,  and  it  should 
not  be  interfered  with  on  appeal,     (forward   v.  Harris,  30 
Barb.  338  ;  Mann  v.  Witbeck,  11  Barb.  388 ;   Roberts  v.  Gee, 
15  Barb.  449.) 

II.  It  is  immaterial  whether  or  not  the  defendant  was 
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bound  to  file  the  plaintiff's  mortgage.  Having  informed  him 
that  he  had  filed  it,  and  thereby  misled  him,  he  is  liable  for  the 
injury  caused  by  such  false  assertion  ;  whether  he  asserted  that 
which  he  knew  to  be  false,  or  that  which  he  did  not  know  to 
be  true.  (Bennett  v.  Judson,  21  N.  Y.  241 ;  1  Story's  Eq.,  §  193, 
and  cases  cited.) 

III.  The  defendant's  employment,  however,  bound  him  to 
perform  this  duty,  although  it  might  not  have  been  specifically 
mentioned.   A  client  is  never  required  to  specify  each  legal  step 
his  attorney  should  take  to  protect  him.     If  he  could  do  that, 
he  would  not  need  his  assistance.     It  is  immaterial  whether  the 
defendant's  employment  was  gratuitous  or  for  a  compensation. 
He  had  a  right  to  refuse  to  do  anything  until  his  disbursements, 
and,  perhaps,  his  fees,  were  secured,  but  he  was  bound  to  com- 
municate such  refusal,  or  any  inability  to  accomplish  his  com- 
mission, to  his  client,  so  as  to  enable  him  to  protect  himself. 
(Calender  v.  Oerioks,  6  Scott,  761-767.) 

The  rule  is,  that  although  a  person  may  not  be  bound  to 
act  without  a  consideration,  yet  that  if  he  gratuitously  under- 
takes to  do  anything  in  which  his  profession  implies  skill,  his 
omission  of  that  skill  constitutes  gross  negligence,  and  makes 
him  liable.  And  the  receipt  of  the  thing  which  is  to  be 
carried,  or  in  regard  to  which  the  work  is  to  be  performed,  con- 
stitutes a  consideration  for  his  contract.  (Shiells  v.  Blackburn, 
1  Hen.  Blacks.  158 ;  Wilson  v.  Brett,  11  Mees.  &  Wels.  113 ; 
Cited  and  approved,  Notion  v.  Western  R.  R.  15  N.  Y.  444, 
449 ;  Thorne  v.  Deas,  4  Johns.  48.) 

IV.  The  evidence  shows  that  the  defendant  agreed  to  look 
to  the  mortgagor  (Patterson)  for  his  compensation.     This  is  the 
ordinary  rule  in  loans,  and  relieved  the  mortgagee  from  any 
obligation  to  pay.     A  reliance  on  the  credit  of  another  will  re- 
lieve the  employer.     (Sloan  v.    Van   Wyck,  47  Barb.   634; 
James  v.  Bixby,  11  Mass.  37 ;  Judson  v.Crray,  17  How.  Pr.  289, 
affirmed  by  Ct.  Ap.  17  How.  Pr.  296 ;  Schemerhorn  v.  Van- 
derheyden,  1  Johns.  140 ;  Lawrence  v.  Fox,  20  H".  Y.  268 ; 
Van  Schaick  v.  3d  Av.  R.  JR.,  38  N.  Y.  346.) 

Patterson's  promise,  even  if  'gratuitous,  became  binding 
upon  him  when  accepted.  (  Wayne  &  Ont.  Inst.  v.  Smith,  36 
Barb.  576.) 
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V.  The  plaintiff  did  not  lose  his  claim  for  damages  by  satis- 
fying his  mortgage,  as  this  satisfaction  was  obtained  by  fraud, 
and,  therefore,  void. 

He  signed  it  in  ignorance  of  the  defendant's  fraud,  and 
under  the  belief,  inspired  by  his  representations,  that  his 
(plaintiff's)  mortgage  was  worthless,  and  that  his  only  chance 
of  getting  anything  was  in  keeping  on  good  terms  with  Patter- 
son, whereas,  in  fact,  the  Hutchings'  mortgage  had  been  paid 
(although  not  satisfied  of  record),  and  Patterson,  by  concealing 
the  fact,  induced  him  to  cancel  as  worthless  what  was  really  a 
valuable  security. 

This  was  a  fraud,  which  rendered  the  transaction  void.  The 
rule  is,  that  if  there  has  been  intentional  concealment  or  sup- 
pression of  material  facts  in  cases  where  both  parties  have  not 
equal  access  to  the  means  of  information,  it  will  be  deemed 
unfair  dealing,  and  will  vitiate  and  avoid  the  contract.  (2 
Kent's  Com.  482,  approved,  1  Sandf.  Ch.  344 ;  see  2  Black's 
Com.  451 ;  Drummond  v.  Tracy,  6  Jur.  N".  S.  369  ;  Bench  v. 
Sheldon,  14  Barb.  66,  72 ;  22  Barb.  654 ;  1  Story's  Eq.  Juris. 
§§  208  to  212.) 

Therefore,  not  removing  a  delusion  into  which  the  vendor 
knew  the  purchaser  had  fallen,  is  equivalent  to  an  express 
misrepresentation.  (Keates  v.  Cadogan,  2  Eng.  L.  and  E.  318  ; 
Hill  v.  Gray,  1  Starkie,  434.) 

YI.  The  plaintiff  was  not  bound  to  resort  to  equity  to 
compel  Hutchings  to  elect  between  the  goods  at  the  stable  and 
those  at  the  hotel,  even  if  he  had  the  legal  right  to  do  so.  The 
plaintiff  was  only  bound  as  against  the  defendant  to  take  such 
steps  to  protect  himself  as  he  could  do  at  a  trifling  expense  or 
with  reasonable  exertions.  (Miller  v.  Mariner's  Church,  7 
Greenl.  51 ;  Heaney  v.  Heeney,  2  Denio,  625.) 

YH.  Default  having  been  made  in  the  payment  of  the 
mortgage  to  Hutchings,  the  title  to  the  mortgaged  property 
had  vested  absolutely  in  the  mortgagor,  even  if  he  had  not 
reduced  it  to  possession.  (Hulsen  v.  Walter,  34  How.  385 ; 
Brown  v.  Bement,  8  Johns.  75 ;  AcJdey  v.  Finch,  7  Cow.  290 ; 
Langdon  v.  Buel,  9  Wend.  80 ;  Patchin  v.  Pierce,  12  Wend.  61 ; 
Champlin  v.  Johnson,  39  Barb.  606.) 
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YIII.  The  ruling  of  the  court  in  regard  to  allowing  the 
plaintiff  to  explain  the  manner  in  which  the  satisfaction  of  his 
mortgage  had  been  obtained,  was  mere  matter  of  discretion. 
(Harpell  v.  Curtis,  1  E.  D.  Smith,  78 ;  Peckham  v.  Leary,  6 
Duer,  494  ;  Burger  v.  White,  2  Bosw.  92  ;  Anthony  v.  Smith, 
4  Id.  503.) 

The  satisfaction  was  only  proven  incidentally  by  an  indorse- 
ment on  the  mortgage  offered  in  evidence,  which  indorsement 
had  not  been  noticed  by  the  plaintiff's  counsel. 

BY  THE  COURT.* — ROBINSON,  J. — This  is  an  action  against 
an  attorney  for  neglect  of  professional  duty. 

The  complaint  alleges  that  the  plaintiff,  in  November,  1864, 
retained  and  employed  the  defendant  to  act  for  him  in  examin- 
ing the  title  of  one  Charles  G.  Patterson  to  certain  articles  of 
personal  property,  upon  which  the  plaintiff  was  about  loaning 
him  5,000  shares  of  mining  stock ;  to  ascertain  if  there  were 
any  prior  mortgages  or  encumbrances,  and  to  draw,  procure  to 
be  executed  and  filed,  and  recorded  with  the  register  of  the 
city  of  New  York,  a  good  and  sufficient  bond  and  mortgage 
thereon  to  secure  such  loan,  and  that  defendant,  for  compensation 
to  be  paid  him,  undertook  such  employment;  that  the  defendant 
reported  the  security  sufficient  and  the  plaintiff  made  the  loan ; 
that  the  defendant  drew  the  bond  and  mortgage  and  procured 
the  same  to  be  executed  by  Patterson  on  the  22d  of  November, 
1864,  and  promised  and  agreed  to  immediately  file  and  record 
it,  so  as  to  render  it  effectual  against  subsequent  incumbrances, 
and  that  he  thereby  induced  the  plaintiff  to  leave  the  mortgage 
with  him  for  that  purpose ;  that  the  defendant  neglected  to  file 
the  mortgage  until  the  23d  day  of  December,  1864,  by  reason 
of  which  neglect  another  chattel  mortgage  upon  the  same  prop- 
erty, dated  December  14,  1864,  executed  by  Patterson  to  one 
Hutchings,  to  secure  $11,000,  was  filed  and  became  a  prior 
lien,  whereby  the  plaintiff's  mortgage  had  become  worthless 
and  he  had  sustained  damages  to  the  amount  of  $6,000. 

These  allegations  were  denied  by  the  answer,  which  also  set 

*  Present — Robinson,  Loew,  and  Larremore,  JJ. 
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up  that  the  plaintiff's  mortgage  had  been  fully  paid  and  satis- 
fied ;  that  the  Hutchings  mortgage  covered  other  property  and 
more  than  sufficient  to  pay  both  mortgages,  and  that  the 
Hutchings  mortgage  was  paid  and  satisfied  on  or  before  April 
11,  1866. 

The  cause  was  tried  before  Chief  Justice  Daly  and  a  jury, 
and  a  verdict  rendered  against  the  defendant  for  $3,258,  which 
was  the  estimated  value  of  the  mining  stock  loaned  to  Patter- 
son. 

The  testimony  of  the  plaintiff  in  support  of  his  case  war- 
ranted the  jury  (if  they  gave  it  credit  to  the  exclusion  of  the 
contradictory  evidence  offered  on  the  part  of  the  defendant),  in 
finding  that,  at  his  request,  the  defendant,  who  was  known  to 
him  to  have  acted  as  Patterson's  lawyer,  undertook  to  search  the 
records  for  prior  incumbrances,  to  draw  the  bond  and  mortgage 
and  to  act  in  the  matter-  for  plaintiff's  "protection,"  and  that 
after  the  bond  and  mortgage  were  signed,  defendant  asked  for 
money  for  the  revenue  stamp  and  Patterson  gave  him  money 
to  purchase  it ;  that  defendant  then  asked  for  the  fees  for  filing 
and  plaintiff  refused  to  pay  any,  saying :  "  it  was  a  simple  mat- 
ter of  accomodation  to  Patterson  and  that  he  ought  not  to  be 
put  to  any  expense ; "  that  Patterson  then  said  to  defendant, 
"  all  right,  John,  I  will  pay  it,"  that  defendant  then  took  the 
bond  and  mortgage  away  with  him ;  that  the  next  day  plaintiff 
asked  him  for  the  bond  and  mortgage  and  defendant  gave  him 
the  bond  and  said  the  mortgage  was  on  record,  that  it  had  been 
left  at  the  register's  office ;  that  he  never  paid  or  agreed  to  pay 
defendant  any  money. 

Upon  these  facts,  as  testified  to  by  plaintiff,  the  jury  were 
justified  in  coming  to  the  conclusion  that  the  defendant,  with 
consent  of  Patterson,  undertook  to  act  for  plaintiff  in  the  man- 
ner charged  in  the  complaint. 

It  however  appeared  without  question  or  contradiction  : 

1st.  That  the  Hutchings  mortgage  was  paid  March  29, 
1865. 

2d.  That  plaintiff,  on  some  previous  occasion  and  without 
the  knowledge  of  the  defendant,  had  received  from  Patterson 
his  note,  dated  March  31st,  1865,  for  $2,600  (the  amount  the 
VOL.  III.— 20 
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mining  stock  originally  cost,)  in  payment  of  the  mortgage  and 
subsequently,  on  the  1st  of  April,  1865,  executed  and  acknowl- 
edged satisfaction. 

3d.  That  plaintiff  made  this  acknowledgment  of  satisfac- 
tion of  his  mortgage  without  being  influenced  by  any  consider- 
tion  as  to  the  Hutchings  mortgage  being  a  prior  lien  to  his 
own,  as  he  never  became  aware  of  its  having  been  tiled  prior  tc* 
his  until  in  the  summer  or  fall  of  1867. 

Some  testimony  was  admitted  tending  to  show  that  this 
subsequent  acknowledgment  of  a  satisfaction  piece  was  given 
upon  or  in  consequence  of  defendant's  advice  to  plaintiff  to  give 
a  satisfaction  piece  for  the  mortgage  and  keep  on  good  terms 
with  Patterson,  and  on  his  assertion  that  Patterson  would  pay 
him. 

Question  as  to  the  giving  of  the  satisfaction  piece  arose  be- 
tween the  parties  from  the  fact  that  a  Mr.  Graydon,  a  judgment 
creditor  of  Patterson  for  about  $7,000,  had  levied  upon  the 
property,  and  it  was  in  the  custody  of  the  sheriff;  that  Graydon 
looked  upon  both  mortgages  as  bogus,  and  made  to  cover  up 
Patterson's  property. 

On  cross-examination  plaintiff  withdrew  these  assertions  aa 
to  the  defendant  having  made  any  such  suggestion,  but  says : 
"Mr.  Patterson  was  seated  at  the  desk,  writing,  and  Mr.  Rob- 
ertson (defendant)  whispered  something  in  his  ear,  and  he  (Pat- 
terson) turns  immediately  to  me  and  said,  'Arnold,  I  wish  you 
to  make  a  satisfaction  piece  of  that  mortgage  that  you  prom- 
ised to,"  and  then  stated  that  all  defendant  had  said,  when 
wanting  him  to  give  the  satisfaction  piece,  was  that  if  he 
(plaintiff)  foreclosed  that  mortgage  he  would  have  to  replevin 
the  goods,  and  that  he  would  be  put  to  great  expense  and  would 
have  to  give  bonds  for  the  previous  mortgage  and  there  would 
be  nothing  left  to  satisfy  him. 

Upon  these  facts  a  motion  was  made  to  dismiss  the  com- 
plaint which  was  denied  and  defendant  exeepted.  This  decision 
in  strictness,  was  justified,  as  the  testimony  tended  to  establish 
a  breach  of  duty,  for  which  at  least  nominal  damages  were 
recoverable. 

The  verdict  found  by  the  jury  was  manifestly  for  $2,500 
and  interest  from  January  23d,  1865. 
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Accepting  the  fact  as  proved  by  or  on  the  part  of  the  plain- 
tiff and  the  conceded  facts  as  to  the  settlement  and  satisfaction 
of  both  the  plaintiff's  and  Hutching's  mortgages,  as  above 
stated,  as  to  which  there  was  no  question,  the  verdict  cannot  be 
sustained. 

1st.  No  substantial  injury  whatever  appears  to  have  resulted 
from  defendant's  alleged  omission  to  file  the  plaintiff's  mort- 
gage until  the  23d  of  December,  for  although  the  Hutchings 
mortgage  intervened  and  injury  might  possibly  have  thereby 
happened,  none  such  ensued  as  that  mortgage  was  paid  March 
29th,  1865,  prior  to  any  attempt  of  the  plaintiff  to  foreclose  his 
mortgage,  and  its  lien  had  become  perfect  as  a  first  mortgage. 

2d.  The  plaintiff,  on  the  31st  of  March,  18G5,  without 
being  influenced  by  any  knowledge  or  suspicion  that  the  Hutch- 
ings  mortgage  (then  satisfied)  had  ever  been  a  prior  lien  to  his, 
and  without  any  agency  or  intervention  of  the  defendant,  had 
accepted  the  note  or  absolute  promise  of  Patterson  for  $2,600  in 
satisfaction  of  the  obligation  secured  by  the  mortgage  to  return 
the  5,000  shares  of  mining  stock,  and  had  never  attempted  to 
rescind  that  transaction. 

Notwithstanding  this  state  of  facts,  the  issue  or  considera- 
tion which  appears  to  have  been  presented  and  made  the  sub- 
ject of-  decision  by  the  jury  was  whether  this  formal  acknowl- 
edgment of  satisfaction  of  the  mortgage  was  fraudulently 
influenced  by  the  defendant's  advice  and  his  whispering  of 
some  suggestions  to  Patterson  in  reference  (as  was  affirmed),  to 
the  subject  under  consideration. 

The  true  and  only  issue  presented  by  the  pleadings  was  his 
breach  of  obligation  to  file  the  mortgage  and  the  damages 
legally  resulting  from  any  neglect  to  do  so.  Yet  the  case,  as 
presented  to  the  jury,  assumed  to  try  the  question  of  his  fraud 
in  advising  the  giving  of  the  satisfaction  piece  of  the  mortgage 
after  a  full  settlement  of  the  mortgage  debt  between  plaintiff 
and  Patterson,  in  which  defendant  was  not  shown  to  have  had 
any  agency,  and  in  presenting  for  the  consideration  of  the  jury 
his  responsibility  for  some  fraud  or  breach  of  promise  of  Patter- 
son in  failing  to  pay  his  note  for  $2,600  in  such  collateral  man- 
ner as  he  had  engaged  when  he  gave  it. 
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A  perusal  of  the  case  cannot  fail  to  show  that,  under  the 
alleged  breach  of  defendant's  duty  to  file  the  chattel  mortgage, 
he  has  been  made  responsible  upon  entirely  different  considera- 
tions. 

Plaintiff  did  not  attempt  to  show  any  participation  of  the 
defendant  in  the  settlement  upon  which  the  $2,600  note  was 
given,  nor  any  legal  evidence  of  facts  warranting  any  inference 
that  defendant  had  in  any  manner  induced  him  to  accept  it. 

The  case  disclosed  no  substantial  injury  to  have  resulted 
from  defendant's  alleged  omission  to  file  plaintiff's  mortgage 
and  warranted  no  other  verdict  than  for  mere  nominal  dam- 
ages, and  the  judge  erred  in  neglecting  so  to  charge. 

Under  the  mere  allegation  of  defendant's  breach  of  duty  in 
neglecting  to  file  the  mortgage,  he  has  evidently  been  held 
responsible  for  a  fraud  in  inducing  the  plaintiff  to  acknowledge 
satisfaction  of  the  mortgage,  which  was  foreign  to  the  case  pre- 
sented by  the  pleadings  and  for  damages  which  could  not  pos- 
sibly have  resulted  from  the  acts  complained  of. 

The  several  exceptions  were  well  taken  and  the  verdict 
having  evidently  been  given  upon  some  prejudice  or  mistake 
as  to  the  rule  of  damages  which  ought  to  have  governed,  ought 
not  to  be  upheld. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
with  costs  to  abide  the  event. 

Judgment  reversed. 


NEW  YOBK-OCTOBEE,   1870.  309 


Leland  v.  Smith. 


AMORT  LELAND  AND  OTHERS  v.  MICHAEL  SMITH  AND  OTHERS. 

FOUR   OTHER   ACTIONS   BETWEEN    SAME   PARTIES,   AND  WlLLIAM    S. 

DARLING  v.  MICHAEL  SMITH  AND  OTHERS. 

The  Marine  Court  has  no  power  to  refer  the  issues  in  a  cause,  unless  the  trial  will 
require  the  examination  of  a  long  account.  Hence,  a  reference  ordered  in  an 
action  where  the  sole  issue  was  fraud,  is  an  irregularity,  and  renders  void  sub- 
sequent proceedings  in  the  action. 

The  court  cannot  deprive  a  party  of  his  statutory  right  of  a  full  notice  of  trial, 
unless  it  is  waived  or  unless  conditions  are  imposed  on  him  on  granting  him  a 
favor. 

The  general  term  of  the  Marine  Court  may  review,  on  appeal,  any  intermediate 
order  made  in  the  action,  involving  the  merits  and  necessarily  affecting  the 
judgment. 

This  court  will,  on  motion,  set  aside  an  execution  issued  out  of  this  court,  on  an 
irregular  and  void  judgment  of  the  Marine  Court,  a  transcript  of  which  has 
been  filed  in  the  county  clerk's  office.  And  will  do  this  on  a  motion  to  vacate 
the  judgment,  and  for  other  relief,  &c. 

Where  a  judgment  creditor's  attorney,  notwithstanding  a  pending  stay  of  pro- 
ceedings on  the  execution,  procures  from  the  sheriff  the  proceeds  of  a  levy  made 
under-  it,  the  court  will,  on  motion,  order  such  proceeds  to  be  returned  to  an 
officer  of  the  court,  to  abide  its  further  order. 

The  Court  of  Common  Pleas  is,  as  to  all  appealable  questions  from  the  Marine 
Court,  the  court  of  final  resort  (except  when  it  allows  an  appeal  to  the  Court  of 
Appeals),  and  its  orders  are  conclusive. 

Proceedings  as  for  a  contempt  to  enforce  a  civil  remedy,  adjudged  against  the 
plaintiffs  and  their  attorney  in  an  action,  is  a  proceeding  in  the  action. 

It  is  no  answer  to  a  motion  to  punish  a  party  as  for  a  contempt  for  disobedience  of 
an  order  that  an  appeal  has  been  taken  from  the  order  and  an  undertaking 
filed. 

A  MOTION  to  vacate  judgments  rendered  in  the  Marine 
Court,  &G.J  &c. 

Five  of  these  actions  were  for  goods  sold  and  delivered,  and 
the  sixth  was  upon  a  promissory  note.  The  complaints  in  the 
first  five  actions  alleged  the  delivery  of  certain  goods  to  the 
defendants,  for  which  the  latter  promised  to  pay.  "  That  the 
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defendants  at  the  time  of  procuring  such  goods  were  insolvent, 
and  procured  said  goods  with  the  intent  not  to  pay  for  the 
same,  and  to  cheat  and  defraud  the  plaintiffs  thereof,  and  have 
wrongfully  and  fraudulently  converted  said  goods  to  their  own 
use,"  and  demands  judgment  for  the  value  of  the  goods.  The 
defendants'  answers  admitted  the  purchase  of  the  goods  upon  a 
credit  of  four  months,  which  had  not  expired  at  the  time  of  the 
commencement  of  the  actions,  and  denied  all  the  allegations  of 
fraud,  &c.  The  defendants'  answer  in  the  action  on  the  prom- 
issory note  denied  the  making,  indorsement,  and  delivery  of  the 
note,  or  that  they  were  indebted  to  the  plaintiff  in  that  action 
in  any  sum  whatever.  The  plaintiffs  obtained  summons  on 
July  13th,  1870,  in  the  Marine  Court,  returnable  on  July  18th, 
and  on  the  return  day,  issue  was  joined  in  the  six  actions,  and 
immediately  thereupon  the  plaintiffs  attorney  moved  orally 
before  a  judge  of  the  Marine  Court  for  an  order  of  reference  to 
hear  and  determine  the  actions. 

The  motion  was  granted,  the  order  directing  the  reference  to 
proceed  on  one  day's  notice.  The  hearing  before  the  referee  wras 
noticed  for  July  20th,  at  nine  o'clock,  a.  m.  Before  that  hour, 
the  defendants  obtained  from  a  judge  of  the  Marine  Court  an 
order  to  show  cause  why  the  motion  for  a  reference  should  not 
be  reargued,  all  proceedings  in  the  meantime  to  be  stayed. 
On  the  same  day  the  plaintiffs'  attorney  obtained  an  order 
from  another  judge  of  that  court,  ex-parte,  vacating  the  order  to 
show  cause  and  stay,  and  directing  the  references  to  proceed 
before  the  referee  on  the  next  day,  at  nine  o'clock  a.  m.  This 
last  order  was  not  served  on  the  defendants'  attorneys  till  about 
nine  a.  m.  on  the  following  day.  The  defendants'  attorney  not  ap- 
pearing before  the  referee  at  that  hour,  the  referee  granted  judg- 
ment by  default.  During  the  day  transcripts  were  filed  in  the 
county  clerk's  office,  and  executions  issued  to  the  sheriff  on  the 
same  day.  The  defendants  obtained  from  a  judge  of  this  court 
an  order  to  show  cause  why  the  judgments  should  not  be  va- 
cated and  set  aside,  &c.,  with  a  stay  until  the  further  order  of 
this  court. 

Upon  the  hearing  of  this  motion,  the  following  decision  was 
rendered : 
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DALY,  CHIEF  JUSTICE. — This  was  not  a  referable  cause,  but 
one  in  which  the  defendants  were  entitled  to  a  trial  by  jury. 
They  admitted  that  they  had  received  the  goods,  but  set  up  as  a 
•defense  that  the  sale  was  upon  credit,  and  that  the  debt  was  not 
due  when  the  action  was  brought.  The  plaintiffs,  on  their  part, 
claimed  that  the  defendants  were  guilty  of  a  fraud  in  the  pur- 
chase of  the  goods,  so  that  the  only  issue  was  whether  the  goods 
were  fraudulently  obtained  or  not ;  an  issue  which  the  defend- 
ants had  a  right  to  insist,  should  be  tried  by  a  jury,  and  which 
-could  not  be  referred  without  their  consent. 

The  ordering  of  a  reference  was  not  only  erroneous,  but  the 
hearing  before  the  referee  upon  one  day's  notice  was  irregular, 
the  statute  declaring  that  the  trial  before  the  referee  may  be 
brought  on  upon  not  less  than  two  or  more  than  four  days' 
notice.  (Laws  of  1865,  ch.  436.) 

Not  only  was  the  trial  before  the  referee  irregular  and  void, 
but  it  is  even  doubtful  if  the  judgment  was  not  entered  while 
an  order  to  stay  proceedings  was  pending,  the  affidavits  being 
conflicting  as  to  whether  the  order  to  vacate  the  stay  of  pro- 
ceedings was  served  before  the  judgment  was  entered  up 
or  not. 

The  ordering  of  a  reference  in  a  case  which  was  not  refer- 
able, was  an  error  which  could  be  reviewed  in  the  Marine 
Court  only  upon  an  appeal  from  the  judgment. 

But  the  bringing  of  a  cause  to  a  hearing  before  a  referee 
without  the  notice  to  the  defendants,  which  the  law  requires, 
was  an  irregularity,  and  the  report  of  the  referee  and  all  subse- 
quent proceedings  founded  upon  it  would,  in  a  court  of  record, 
be  set  aside  as  irregular  and  void  upon  a  simple  motion. 

We  are  asked  upon  a  motion,  to  do,  in  respect  to  the  execu- 
tion (which  by  statute  is  to  be  enforced  in  the  same  manner  as 
and  to  be  deemed  a  judgment  of  this  court)  what  we  would  do 
if  a  judgment  was  entered  up  in  this  court,  under  like  circum- 
stances, and  set  it  aside. 

It  is  not  very  clear  what  remedy  the  defendants  would  have 
in  the  Marine  Court  for  this  irregularity. 

It  is  a  matter  which  could  probably  be  reviewed  upon  an 
appeal.  Be  that  as  it  may,  the  enforcement  of  a  judgment  of 
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the  Marine  Court,  after  the  transcript  is  filed  with  the  county 
clerk,  rests  exclusively  with  this  court.  We  have  the  entire 
control  of  the  matter,  and  may  stay  the  execution,  or  set  it 
aside  in  cases  where  it  is  proper  to  do  so,  and  we  have  all  the 
facts  before  us,  and  both  parties  have  been  fully  heard,  as  is 
the  case  on  this  motion. 

It  appearing  by  the  facts  that  the  reference  and  all  subse- 
quent proceedings  were  irregular  and  void,  the  execution  in 
this  court  should  be  set  aside. 

The  motion  to  that  eifect  is  accordingly  granted. 

From  the  order  entered  on  this  decision,  vacating  the  exe- 
cutions and  staying  all  proceedings  on  the  judgments  until  the 
further  order  of  the  court,  the  plaintiffs  appealed  to  the  general 
term. 

Dubois  Smith,  for  appellants. 

1.  This  court  cannot,  upon  motion,  inquire  into  the  regu- 
larity of,  review,  or  set  aside  judgments  of  the  Marine  Court, 
although  a  transcript  thereof  has  been  filed  in  the  office  of  the 
county  clerk.  By  the  filing  of  the  transcripts,  such  judgments 
become  judgments  of  this  court  solely  for  the  purpose  of  en 
forcement.  This  court  cannot  entertain  a  motion  to  set  aside 
the  executions  until  an  order  has  been  made  by  the  Marine 
Court  setting  aside  the  judgments.  (McCunn  v.  Barnett,  2  E. 
D.  Smith,  421 ;  Martin  v.  The  Mayor,  20  How.  Pr.  87 ;  People 
v.  Washington,  1  "Wend.  79;  Ticknor  v.  Kennedy,  4  Abb. 
Pr.  K  S.  41Y.) 

The  Marine  Court,  at  the  time  those  orders  of  reference 
were  made,  had  acquired  jurisdiction  of  these  actions. 

The  subject  of  the  actions  and  the  persons  of  the  defend- 
ants, by  their  appearance  and  answers,  were  within  its  juris- 
diction. If  the  court  erred  in  determining  the  mode  of  trial,  it 
was  an  irregularity  only,  and  the  remedy  therefor  was  by 
appeal  to  the  general  term  of  the  court.  The  direction  in  the 
orders  of  reference  that  the  trial  of  causes  be  proceeded  with 
on  one  day's  notice  was  merely  an  irregularity ;  it  was  commit- 
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ted  by  the  court,  consequently  the  plaintiffs  could  not  be 
prejudiced  thereby.  The  mode  of  trial  is  a  question  of  regu- 
larity, not  of  jurisdiction,  and  is  waived  by  proceeding  to  trial. 
(Dayharsfi  v.  Enos,  5  "N.  Y.  531 ;  McKeon  v.  See,  4  Kobt.  450.) 
If  the  notice  of  hearing  is  irregular  or  insufficient,  it  must  be 
returned  immediately.  (N.  Y.  Central  Ins.  Co.  v.  Kelsey,  13 
How.  Pr.  533.)  The  notice  of  hearing  is  waived  by  the  parties 
proceeding  without  objection.  (Wetter  v.  Schlieper,  7  Abb. 
Pr.  92.) 

II.  The  order  staying  proceedings  was  given  without  au- 
thority, and  was  a  nullity,  and  might  have  been  disregarded, 
no  grounds  therefor  appearing  by  affidavit.   (Code,  §  405 ;  Ellis 
v.  Van  Ness,  14  How.  Pr.  313.) 

Service  of  the  order  vacating  the  same  was,  therefore,  un- 
necessary. In  any  event,  to  operate  as  a  stay  of  the  trial,  it 
should  have  been  granted  by  the  judge  who  heard  the  motions 
for  reference.  (Rule  39  of  the  Supreme  Court,  which  applies 
to  the  Marine  Court.  See  Laws  of  1862.) 

III.  The  motion  upon  which  the  order  appealed  from  was 
granted,  was  not  made  on  the  ground  of  irregularity,  nor  was 
the  motion  made  to  vacate  the  executions,  and,  therefore,  the 
order  should  be  reversed.     The  motion  was  founded  upon  an 
order  to. show  cause  why  the  judgments  entered  in  said  actions 
should  not  be  vacated  and  set  aside,  and  why  the  defendants 
should  not  be  allowed  to  come  in  and  defend  said  actions,  and 
why  the  defendants  should  not  have  such  other  or  further  relief 
as  shall  be  just.     Where  a  motion  is  made  on  the  ground  of 
irregularity,  the  notice  or  order  shall  specify  the  irregularity 
complained  of.     (Rule  £9.)     The  court  did  not,  and  could  not, 
grant  the  relief  sought  by  the  motion,  viz. :    To  open  the  judg- 
ment and  allow  the  defendants  to  come  in  and  defend,  and, 
therefore,  could  not  under  the  general  prayer,  "  and  for  such 
other  and  further  relief,  &c.,"  vacate  the  executions. 

Barretts  <&  Redfield,  and  George  C.  Barrett,  for  respondents. 

I.  The  Marine  Court  judgments  were  irregularly  obtained. 
(1.)  The  cases  were  not  referable.  (2.)  The  judge  had  no 


314  COUBT    OF    COMMON    PLEAS. 

Leland  v.  Smith. 

power  to  order  the  references  to  proceed  upon  one  day's  notice. 
He  granted  no  favor  for  which  he  required  short  notice  to  be 
accepted.  He  simply  acted  as  though  this  court  should  order 
the  defendant  in  any  case  therein  to  answer  a  plaintiff's  com- 
plaint in  less  than  twenty  days  from  the  time  of  its  service. 
(3.)  He  had  no  power  ex-parte  to  vacate  the  stay  granted 
by  another  judge.  (4.)  Nor  had  he  power  again  to  direct  the 
reference  to  proceed  upon  the  next  day. 

II.  The  judgments  were  fraudulently  obtained.     The  order 
to  proceed  upon  the  day  upon  which  judgment  was  rendered, 
and  vacating  Judge  Gross'  stay,  was  not  served  until  after  the 
hour  appointed  for  the  trial ;  so  that  when  the  defendants 
attorneys  hurried  to  the  referee's  office,  upon  the  receipt  of  the 
order,  they  found  judgments  already  entered. 

III.  The  Chief  Judge  has  simply  remitted  the  plaintiffs  to 
their  original  rights.     He  has  vacated  the  executions,  they 
being  processes  of  this  court  and  subject  to  its  supervision,  and 
he  has  stayed  proceedings  upon  the  judgments  (not  vacated 
them)  until  further  order.     This  was  the  practice  laid  down  in 
Martin  v.   The  Mayor,  &c.  (11  Abb.  Pr.  299),  which  was 
affirmed  at  general  term  (12  Id.  243). 

IY.  These  were  not  cases  where  the  irregularity  complained 
of  should  have  been  specified  in  the  notice  of  motion.  (1.)  The 
irregularities  were  treated  by  the  court,  not  as  irregularity 
upon  which  to  vacate  the  judgment,  but  as  showing  that  it 
would  be  inequitable  to  permit  the  judgment  to  be  enforced. 
(2.)  The  court  set  aside  its  own  process  and  stayed  the  judg- 
ment upon  the  ground  that  upon  the  entire  case  presented, 
including  all  the  irregularities  and  the  fraudulent  conduct 
above  referred  to,  the  judgments  had  been  inequitably,  and 
even  iniquitously,  obtained,  and  that  it  would  be  grossly  in- 
equitable to  permit  their  enforcement.  Precisely  the  same 
practice  was  adopted  in  Martin  v.  The  Mayor,  supra. 

Y.  The  point  is  equally  absurd  that  a  court  of  record,  and 
thus  by  analogy,  the  Marine  Court,  has  power  to  prescribe  what 
notice  of  reference  shall  be  given.  It  might  as  well  prescribe, 
in  violation  of  the  statute,  the  time  to  appeal  or  to  answer  or  to 
serve  notice  of  motion  where  no  order  to  show  cause  has  been 
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obtained,  or  to  serve  notice  of  trial  or  of  argument,  or  any  of 
the  innumerable  cases  where  a  fixed  time  is  prescribed  by  law. 
"We  have  heard  of  granting  a  favor  upon  condition  that  the 
recipient  accept  and  admit  short  notice.  But  the  courts  have 
gone  no  further,  and  the  recipient  may  even  then  refuse  to 
admit  service,  provided  he  is  willing  to  waive  the  favor. 

BY  THE  COURT.* — JOSEPH  F.  DALY,  J. — This  appeal  is 
taken  from  an  order  of  the  special  term  of  this  court,  vacating 
and  setting  aside  the  executions  in  the  six  actions.  The 
executions  were  issued  out  of  this  court,  after  transcripts  filed 
in  the  county  clerk's  onice  of  judgments  obtained  in  the  Marine 
Court.  It  appears  from  the  appeal  papers  that  the  actions  in 
the  Marine  Court  were,  after  issue  joined,  referred  on  motion 
of  plaintiifs,  by  a  judge  of  the  Marine  Court,  to  a  referee  to 
hear  and  determine  all  the  issues ;  such  reference  to  proceed 
on  one  day's  notice,  without  the  consent  of,  and  after  opposi- 
tion by,  the  defendant.  The  reference  was  stayed  by  order  of 
the  Marine  Court,  before  it  had  been  commenced.  Such  stay 
was  vacated  the  same  day  it  was  granted,  and  a  further  order 
made  that  the  reference  should  proceed  the  next  day  at  nine 
o'clock.  Between  half-past  eight  and  nine  o'clock  of  the  last- 
named  day,  a  copy  of  the  last-named  order  was  served  on  a 
clerk  in  charge  of  defendant's  attorney's  office ;  and  at  nine 
o'clock  the  plaintiff  proceeded,  on  defendant's  failure  to 
appear  before  the  referee,  proved  his  case,  took  his  report, 
entered  up  his  judgments,  filed  his  transcripts,  and  issued  his 
executions,  all  on  the  same  day.  The  defendants  made  no 
motion  in  the  Marine  Court  to  open  the  default,  took  no 
appeal  from  the  judgments,  but  on  the  same  day  moved  this 
court  to  vacate  the  judgments,  and  allow  the  defendants  to 
come  in  and  defend,  and  for  such  other  or  further  relief  as 
should  be  just.  The  learned  judge  at  the  special  term  of  this 
court,  being  satisfied  that  the  order  »of  reference  was  made 
without  authority,  and  that  the  bringing  on  of  the  reference 
without  the  notice  of  at  least  two  days,  required  by  statute 
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(chap.  436,  Laws  of  1865),  and  entertaining  some  doubt  as  to 
whether  the  defendants  had  any  remedy  for  these  irregularities 
by  appeal  in  the  Marine  Court,  held  that  this  court  could  and 
should  relieve  the  defendants  by  preventing  the  enforcement  of 
the  judgments  by  the  process  of  this  court,  and  therefore  set 
aside  the  executions.  This  appeal  is  taken  from  the  orders 
entered  accordingly. 

There  can  be  no  doubt  that  the  order  of  reference  in  the 
Marine  Court  was  irregular.  That  court  has  no  power  to  refer 
the ,  issues,  unless  the  trial  will  require  the  examination  of  a 
long  account  (chap.  436,  Laws  of  1865).  The  motion  for  refer- 
ence was  made  upon  the  pleadings,  which  do  not  disclose  any 
necessity  for  proving  any  account ;  but,  on  the  contrary,  show 
an  issue  proper  to  be  tried  before  a  jury.  The  court  had  no 
power  to  direct  the  reference  to  proceed  on  one  day's  notice. 
The  statute  requires  not  less  than  two,  and  the  defendant  cannot 
be  deprived  of  his  statutory  right  to  full  notice,  unless  he  waives 
it,  or  unless  conditions  are  imposed  on  him  on  granting  him  a 
favor — which  was  not  the  case  here. 

This  being  the  case,  where  was  the  remedy  of  the  defend- 
ants for  these  irregularities  ?  Not  by  motion,  for  no  power 
exists  m  the  Marine  Court,  before  a  single  judge,  to  open  a 
default  taken  before  a  referee.  I  am  inclined,  however,  to 
believe  that,  on  an  appeal  from  the  judgment  to  the  general 
term  of  the  Marine  Court,  tiie  irregular  orders  of  reference 
may  be  reviewed.  The  statute  (chap.  617,  Laws  of  1853,  §  5) 
allowing  appeals  to  the  general  term  of  the  Marine  Court, 
provides  that  they  shall  be  taken  in  the  same  manner,  and 
with  the  like  effect,  as  appeals  in  the  Supreme  Court,  from  the 
decision  of  a  single  judge,  to  the  general  term.  The  329th 
section  of  the  Code,  being  included  in  chap.  1  of  title  9  of  the 
Code,  entitled  "  Appeals  in  General,"  provides  that,  upon  an 
appeal  from  a  judgment,  the  court  may  review  any  intermediate 
order  involving  the  merits,  and  necessarily  affecting  the  judg- 
ment. This  section,  by  §  8  of  the  Code,  is,  with  the  other 
parts  of  that  act,  declared  to  relate  to  actions  in  the  Supreme 
Court.  The  legislature,  by  the  Act  of  1852,  relating  to  ap- 
peals in  the  Marine  Court,  must  have  designed  to  confer  a 
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power  which  would  afford  the  amplest  relief  to  appellants,  and 
yet  this  could  not  be  gained  without  the  construction  here 
adopted,  for  otherwise  the  party  injured  by  an  irregular  order 
would  have  no  opportunity  to  have  it  reviewed  (Harper  v. 
Hall,  1  Daly,  498). 

The  orders  of  special  term,  therefore,  should  be  modified 
so  as  to  require  the  plaintiffs  to  stipulate  that  the  defendants 
should  take  an  appeal  from  the  judgments  of  the  Marine  Conrt 
to  the  general  term  of  that  court,  without  objection  by  plaint- 
iffs, and  that,  until  the  determination  of  the  general  term  upon 
such  appeals,  and  until  the  judgment  of  the  general  term  of 
this  court  upon  any  appeal  from  such  determination,  the 
plaintiffs  proceedings  on  the  executions  issued  out  of  this  court 
upon  the  said  judgments  be  stayed. 

Ordered  accordingly. 

The  plaintiffs  failed  to  stipulate  as  required  by  the  order 
entered  upon  the  foregoing  decision. 

On  the  9th  August,  1870,  the  defendants  were  adjudged 
bankrupts  in  the  U.  S.  District  Court,  upon  the  petition  of  a 
creditor.  The  stay  of  proceedings  of  July  21st,  1870,  had,  by 
consent,  been  modified  so  far  as  to  permit  the  sheriff  to  sell 
the  goods  levied  upon  under  the  execution,  and  retain  the 
proceeds. 

In  August,  1870,  the  plaintiffs'  attorney  served  upon  the 
sheriff  an  order  of  the  U.  S.  District  Court,  modifying  the 
injunction  theretofore  issued  by  that  court,  so  far  as  to  allow 
the  sheriff  to  pay  over  the  proceeds  of  the  sale  to  the  plaintiffs. 
This  order  was  obtained  without  notice  to  the  defendants,  and 
only,  as  was  alleged,  by  collusion  between  the  plaintiffs'  at- 
torney and  the  attorney  for  the  petitioning  creditor  in  the 
bankrupt  proceedings. 

The  sheriff  being  also  informed  by  the  plaintiffs'  attorney 
that  the  stay  of  proceedings  of  this  court  had  been  vacated, 
paid  over  the  proceeds  to  the  plaintiffs. 

Upon  learning  this  fact  two  months  afterwards,  the  defend- 
ants moved  that  the  moneys  so  paid  to  the  plaintiffs  should  be 
returned  to  the  sheriff,  to  abide  the  further  order  of  this  court, 
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and  of  the  U.  S.  District  Court  in  the  bankruptcy  proceedings, 
and  that  the  plaintiffs  and  their  attorney  be  punished  for  their 
contempt  in  violating  the  stay  of  July  21st,  1870. 

Upon  the  hearing  of  this  motion  ROBINSON,  J.,  made  the 
following  decision : 

^_ 

ROBINSON,  J. — Order  granted  in  each  case,  that  the  plaint- 
iffs' attorney  and  his  clients,  within  ten  days  from  entry  and 
notice  of  order,  repay  to  the  clerk,  to  abide  the  further  order 
of  this  court,  the  money  received  from  the  sheriff  upon  their 
several  executions,  with  $10  costs  of  this  motion.  Order  to  be 
settled  on  two  days'  notice. 

I  am  of  opinion : 

1.  That  Judge  Larremore  had  authority,  upon  the  facts 
presented  to  him,  to  grant  the  order  of  21st  July,  1870. 

2.  That  it  was  regularly  served  on  plaintiffs'  attorney. 

3.  That  it  was  in  full  force  when  plaintiffs'  attorney,  in 
violation  of  its  terms,  collected  and  received  from  the  sheriff 
the  amounts  collected  by  him  in  satisfaction  of  the  judgment 
upon  the  executions  he  then  held. 

4.  That  such  payment  was  made  by  the  sheriff  upon  the 
untrue  representation  that  the  order  of  Judge  Larremore  had 
been  vacated. 

5.  That  the  money  should  be  repaid  to  the  clerk  of  this 
court,  to  abide  further  order. 

6.  That  the  attorney  as  well  as  his  clients  should  be  held 
responsible  for  such  repayment. 

7.  Separate  orders  should  be  entered. 

8.  So  much  of  the  order  as  seeks  to  punish  for  contempt, 
denied  such  violation  of  the  order  occurring  through  misappre- 
hension, and  without  any  wilful  intent. 

From  this  decision  the  plaintiffs  appealed  to  the  general 
term,  where  the  decision  was  affirmed,  without  a  written 
opinion. 

The  plaintiffs  failed  to  repay  the  moneys  received  from  the 
sheriff,  but  filed  and  served  undertakings  and  notices  of 
appeal  to  the  Court  of  Appeals.  The  defendants  moved  at 
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special  term  for  the  pimishment  of  the  plaintiffs  and  their 
attorney  for  their  contempt,  which  motion  was  granted,  with 
the  following  opinion : 

ROBINSON,  J. — Plaintiffs  and  their  attorney  have  been 
ordered  to  repay  to  the  clerk  of  this  court,  to  abide  its  further 
order,  the  amount  received  by  them  from  the  sheriff,  on  execu- 
tions issued  in  these  actions,  in  violation  of  a  stay  of  proceed- 
ings granted  by  a  judge  of  the  court,  and  such  order  has,  on 
appeal  to  the  general  term,  been  affirmed. 

The  judgments  were  recovered  in  the  Marine  Court,  and 
the  executions  were  issued  out  of  this  court,  after  transcripts 
thereof  had  been  filed  in  the  county  clerk's  office,  under  §  68 
of  the  Code. 

The  present  motion  is  to  punish  the  plaintiffs  and  their 
attorney  for  contempt,  in  failing  to  comply  with  the  mandate 
of  the  court  requiring  a  repayment  into  the  court  of  the  money 
illegally  obtained  from  its  officer  (the  sheriff). 

The  answer  made  to  this  application  is,  that  the  plaintiffs 
have  appealed  from  the  decision  of  the  general  term,  and  given 
the  security  required  by  §§  334  and  335  of  the  Code,  upon  the 
assumption  that  such  appeal  can  be  taken  under  the  provisions 
of  §  16, -sub.  3,  as  "  from  a  final  order  affecting  a  substantial 
right  made  *  *  *  upon  a  summary  application  in  an 
action  after  judgment,"  and  without  regard  to  the  limitation 
contained  in  the  same  section,  that  such  appeal  shall  not  be 
allowed  in  an  "  action  originally  commenced  *  *  *  in  the 
Marine  Court  of  the  city  of  New  York,  unless  any  such 
general  term  shall,  by  order  duly  entered,  allow  such  appeal 
before  the  end  of  the  next  term  after  which  such  judgment  was 
entered." 

No  such  allowance  of  an  appeal  has  been  granted,  and 
that  section  expressly  excludes  any  such  right  of  appeal  as  has 
been  attempted  to  be  exercised. 

This  court  is,  as  to  all  questions  in  such  a  case,  the  court  of 
final  resort  (except  when  it  allows  an  appeal  to  the  Court  of 
Appeals),  and  its  orders  therein,  until  jurisdiction  is  lost  by 
satisfaction  of  the  judgment,  and  the  perfection  of  all  means 
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allowed  by  law  for  the  enforcement  of  the  judgment,  are  con- 
clusive. 

Proceedings  as  for  a  contempt  to  enforce  a  civil  remedy, 
adjudged  against  the  the  plaintiffs  and  their  attorney,  is  a  pro- 
ceeding in  the  action  (Pitt  v.  Davison,  37  1ST.  Y.  235),  and 
this  court  retains  complete  jurisdiction  for  all  purposes  of 
enforcing  its  orders  regulating  and  controlling  their  conduct 
wherever  they  have  violated  or  disobeyed  them. 

The  appeal  attempted  to  be  taken  by  the  plaintiffs  is  un- 
authorized, and  forms  no  answer  to  the  motion  to  punish  for 
a  contempt  in  not  obeying  the  order  of  this  court. 

Motions  granted  with  $10  costs. 


WILLIAM  S.  BAETON  v.  ISAAC  HERMAN  AND  JOHN  BAEKT. 

In  a  proceeding  to  foreclose  a  mechanic's  lien,  the  court  may,  in  a  proper  case, 
render  a  judgment  in  personam,  as  well  as  in  rem,  and  in  order  to  avoid  cir- 
cuity  of  action,  the  rights  and  equities  of  all  the  parties,  whether  they  appear 
or  not,  among  themselves  and  as  against  any  owner,  may  be  adjusted  and  finally 
settled. 

Where  a  foreclosure  proceeding  is  instituted  in  good  faith,  and  facts  exist  requisite 
to  acquire  a  lien,  and  the  court  has  obtained  jurisdiction  of  the  subject-matter 
and  of  the  parties,  by  the  creation  of  a  valid  lien  and  the  service  of  the  neces- 
sary notice,  a  personal  judgment  may  be  rendered  in  favor  of  a  lienor  for  the 
amount  due  him  by  the  owner,  notwithstanding  the  lien  may  have  been  lost 
by  reason  of  not  being  renewed  at  the  expiration  of  the  year. 

The  court  may,  on  motion,  in  certain  cases,  and  for  sufficient  cause,  pass  upon  and 
control  the  acts  and  proceedings  of  a  referee,  while  the  reference  is  pending 
and  in  a  proper  case  set  aside  his  report,  or  stay  proceedings  thereon. 

SPECIAL  TEEM,  DECEMBER,  1S70. 

MOTION  to  stay  the  entry  of  judgment,  and  set  aside  referee's 
report. 

This  was  an  action  or  proceeding  brought  by  the  plaintiff 
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Wm.  S.  Burton,  a  subcontractor,  against  Isaac  Herman, 
owner,  and  John  Barry,  contractor,  to  foreclose  a  mechanic's 
lien  on  premises  No.  19  East  Fifteenth  street,  in  the  city  of 
J^ew  York. 

The  cause  was  referred  to  Thos.  H.  Landon,  Esq.,  referee, 
to  hear  and  determine. 

The  matter  was  tried  before  the  referee,  and  on  the  27th 
day  of  April,  1870,  he  rendered  his  report  in  favor  of  said 
Barry  for  $3,745,  and  costs,  subject  to  the  payment  of  the  lien 
filed  by  the  plaintiff  Barton,  amounting  to  the  sum  of  $1918.65 
and  costs. 

It  appeared  that  the  notice  of  lien  of  Barry,  the  contractor, 
was  filed  on  the  14th  day  of  April,  1869. 

On  the  9th  day  of  April,  1870,  an  order  continuing  said 
lien  was  procured  from  a  judge  of  this  court,  and  on  the  same 
day  a  certified  copy  thereof  was  taken  to  the  county  clerk's 
office,  where  it  was  endorsed  by  one  of  the  clerks,  as  follows  : 
"Filed,  9  April,  1870.  11  H.  15  M." 

It  was  then  in  accordance  with  the  practice  in  the  county 
clerk's  office,  taken  by  the  party  who  acted  for  the  lienor  into 
another  room,  for  the  purpose  of  being  there  filed,  and  entered 
in  the  mechanics'  lien  docket,  when  it  was  discovered  that  the 
original  lien  was  filed  on  the  14th  April,  1869,  whereas  the 
order  purported  to  continue  was  filed  on  the  13th  April. 
Under  these  circumstances,  it  was  found  that  the  lien  could 
not  be  continued,  and  the  person  acting  in  behalf  of  Barry 
took  the  order  away  Math  him,  saying  that  he  would  have  it 
corrected  and  returned ;  but  the  same  was  never  returned  to 
or  filed  with  the  county  clerk. 

Upon  these  facts,  Herman,  the  owner,  made  this  motion 
that  the  entry  of  judgment  be  perpetually  stayed,  and  the 
referee's  report  set  aside,  and  for  such  other  and  further  relief 
as  might  be  just. 

A.  Blumenstiel,  for  motion. 
W.  McDermott,  opposed. 

VOL.  III.— 21 
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LOEW,  J. — This  court  held  at  special  term,  in  the  case  of 
Mathews  v.  Daly  (7  Abb.  N.  S.  379,  ante,  p.  214,  note),  that  not- 
withstanding an  action  has  been  commenced  to  enforce  or  fore- 
close a  mechanic's  lien,  under  the  Act  of  1863  (Laws  of  1863, 
chap.  500),  such  lien  ceases  and  is  at  an  end  after  one  year 
from  the  creation  thereof  (unless  continued  by  order  of  the 
court  before  the  year  expires) ;  and  further,  that,  in  such  a  case, 
the  lien  having  expired  and  absolutely  ceased  by  its  own  limit- 
ation, no  order  discharging  it  is  requisite. 

The  principles  decided  in  that  case  have  been  affirmed  by 
the  general  term  in  Stone  v.  Smith  (ante,  p.  213),  and  the  law 
in  respect  to  the  points  in  question  may,  therefore,  be  consid- 
ered as  settled,  at  least  so  far  as  this  court  is  concerned. 

In  the  case  at  bar,  it  is  conceded  that  the  order  continuing 
the  lien,  although  obtained  before  the  expiration  of  the  year, 
was  never  in  reality  left  or  filed  with  the  county  clerk,  nor  was 
the  same  ever  docketed  or  entered  in  the  proper  book.  The 
statute  requires  not  only  that  the  order  of  the  court  continuing 
the  lien  be  obtained,  but  also  that  a  new  docket  be  made  stating 
such  fact. 

This  act  of  making  &  new  docket  is  an  essential  pre-requisite 
ta  the  continuation  of  the  lien,  and  the  law  in  this  respect  must, 
therefore,  be  strictly  pursued. 

It  niay  very  well  be  that  where  a  party  has  done  all  that 
lies  in  his  power,  by  procuring  the  necessary  order  from  the 
court,  and  filing  the  same  with  the  county  clerk,  within  the 
time  limited  by  law,  and  that  official  has  either  lost  or  mislaid 
the  same,  or  through  inadvertence  or  mistake  omits  to  make 
the  new  docket,  the  court  may,  in  its  discretion,  afford  relief, 
provided  the  rights  of  bona  fide  purchasers  do  not  intervene, 
by  ordering  the  docket  to  be  made  nunc pro  tune,  as  Barry's 
counsel  contends  should  be  done  in  this  case.  But  here  the 
lienor  did  not  do  all  that  lay  in  his  power.  When  the  county 
clerk  declined  to  receive  the  order,  on  the  ground  that  the  lien 
which  was  sought  to  be  continued  did  not  come  within  the 
purview  thereof,  the  lienor  should  have  made  immediate  appli- 
cation to  the  court  to  have  the  mistake  therein  rectified,  and 
then  filed  the  same  with  the  county  clerk.  This  he  could  have 
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done  without  much  labor,  and  might  thus  have   saved  his 
rights. 

But  he  has  done  neither  the  one  nor  the  other  to  this  day, 
and  is  therefore  guilty  of  laches,  and  cannot  complain  if  he  has 
lost  the  benefits  of  the  statute. 

It  also  appears,  from  an  inspection  of  the  original  and  cer- 
tified copy  orders  referred  to,  and  was  conceded  on  the  argu- 
ment, that  they  were  surreptitiously  altered  by  erasing  the 
word  "  thirteenth,"  in  each,  and  interlining  the  word  "  four- 
teenth," without  the  knowledge  or  consent  of  the  court.  This 
was,  to  say  the  least,  grossly  improper  and  unprofessional  con- 
duct, which  cannot  be  allowed  to  pass  either  unnoticed  or  un- 
rebuked.  I  am  very  willing  to  believe  the  statement  made  by 
counsel,  that  he  himself  had  no  knowledge  of,  and  neither 
authorized  nor  sanctioned,  the  improper  and  irregular  act  in 
question  ;  at  the  same  time,  I  cannot  but  regret  that  any  one 
in  his  employ  should  have  been  so  forgetful  of  his  duty  in  the 
premises,  as  to  lend  himself  to  a  proceeding  which  does  not 
commend  either  him,  or  the  cause  he  proposed  to  serve,  to  the 
especial  consideration  of  the  court. 

But  while  I  fully  agree  with  the  views  entertained  by  the 
learned  counsel  who  represents  the  owner  in  the  action,  in  say- 
ing that  the  lien  has  ceased  and  come  to  an  end,  and  that  the 
lienor  has  not  shown  himself  entitled  to  any  relief  looking 
towards  resuscitating  it — if  indeed  such  relief  could  be  granted; 
still  it  does  not  necessarily  follow,  nor  am  I  prepared  to  say, 
that  he  has  lost  all  his  rights  in  the  premises. 

Under  the  Lien  law  of  1851,  it  was  repeatedly  held  by  this 
court  that  the  proceeding  authorized  by  that  act  was  a  proceed- 
ing in  rem,  and  not  in  personam,  and  that  if  the  lien  failed, 
the  rights  of  the  lienor  in  such  proceeding  were  at  an  end ; 
and  that  in  no  case  could  a  personal  judgment  be  rendered, 
even  for  a  deficiency,  except  perhaps  where  the  proceeding 
was  directly  between  the  original  contractor  and  the  owner. 
(Quimby  v.  Sloan,  2  E.  D.  Smith,  594 ;  Sinclair  v.  Fitch,  3  Id. 
677 ;  Cox  v.  JSroderick,  4  Id.  721 ;  Dennistoun  v.  McAllister, 
Id.  729).  It  is  true  that  under  somewhat  similar  provisions  in 
the  Act  of  1844  (Laws  of  1844,  chap.  305),  in  regard  to  the 
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manner  in  which  the  proceeding  was  to  be  tried  and  judgment 
therein  enforced,  to  those  contained  in  the  Act  of  1851  (Laws 
of  1851,  chap.  513),  the  Court  of  Appeals,  in  the  case  of 
Freeman  v.  Cram  (3  ]ST.  Y.  305),  and  in  case  of  Maltby  v. 
Green  (1  Keyes,  548),  expressed  views  which  would  seem  to 
justify  a  different  conclusion.  But  on  a  careful  examination  of 
the  two  cases,  it  does  not  appear  to  have  been  necessary  in 
either,  to  determine  the  question  as  to  the  form  of  the  judg- 
ment, in  order  to  dispose  of  it ;  and  the  remarks  of  the  learned 
judges  who  delivered  the  opinions  may,  in  that  respect,  perhaps, 
be  regarded  as  mere  dicta.  However  that  may  be,  I  have 
found  but  one  case  (Grogan  v.  The  Mayor,  <#<?.,  2  E.  D.  Smith, 
693),  in  which  a  personal  judgment  was  rendered  in  favor  of  a 
party,  notwithstanding  it  was  adjudged  that  he  had  no  valid 
lien. 

That  case  arose  under  the  Act  of  1851,  as  amended  by  the 
Act  of  1855,  which  latter  Act  authorized,  in  addition  to  the 
judgment  against  the  owner,  a  personal  judgment  in  favor  of 
the  subcontractor  against  the  contractor  ;  but  as  the  latter  did 
not  appear  in  the  action,  and  judgment  was  rendered  against 
him  by  default,  the  case  can  hardly  be  called  an  authority  on 
the  point,  whether  or  not  such  judgment  could  be  rendered, 
when  the  lien  had  failed  and'  judgment  was  given  in  favor  of 
the  defendant  owner. 

But  the  Lien  Act  of  1863  in  some  respects  materially  differs 
from  the  prior  lien  laws. 

Section  9  of  that  Act  provides,  among  other  things,  as 
follows :  "  personal  liabilities  may  be  enforced  by  execution 
against  the  property  of  any  party  against  whom  a  personal 
judgment  shall  have  been  rendered." 

The  contractor  shall  be  personally  liable  to  the  lienor  for 
the  whole  amount  of  his  indebtedness,  and  the  owner  to  the 
extent  of  the  amount  due  by  him  to  his  contractor. 

Again,  under  the  Act  of  1851,  each  individual  lienor  was 
compelled  to  commence  a  proceeding  to  enforce  or  bring  to  a 
close  the  lien  which  he  claimed  to  have  created  and  acquired  ; 
but  by  section  4  of  the  Act  of  1863,  each  and  every  person 
having  filed  a  notice  of  lien,  at  any  time  before  final  judgment 
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is  rendered,  is  to  be  notified  of,  and  made  a  party  to,  any  pro- 
ceedings which  may  be  instituted.  By  section  2,  they  are  to 
"  prove  their  demand  in  the  same  manner  as  in  ordinary  actions 
at  law,"  and  every  party  shall  have  relief  according  to  the 
rights  of  the  parties,  as  they  shall  appear  in  evidence. 

Section  5  prescribes  that  "  the  court  shall  proceed  without 
regard  to  matters  of  form,  which  shall  be  amendable  at  all 
times  while  the  proceedings  progress,  without  costs,  and  judg- 
ment shall  be  rendered  according  to  the  equity  and  justice  of 
the  claims  of  the  respective  parties." 

Section  7  provides  that  "the  court  may  determine  the  rights 
of  all  parties,  and  the  amounts  due  to  each,  *  *  *  and 
such  judgment  or  decree  shall  be  made  thereon  as  to  the  rights 
and  equities  of  the  several  parties  among  themselves,  and  as 
against  any  owner,  as  may  be  just." 

In  view  of  all  these  sections,  it  is  evident  that  the  makers 
of  the  statute  intended  to  confer  authority  on  the  court  in  these 
proceedings  to  render  a  judgment  in  personam,  as  well  as-  in 
rem'  and  further,  in  order  to  avoid  circuity  of  action,  the  rights 
and  equities  of  all  the  parties,  whether  they  appear  or  not 
(section  7),  among  themselves  and  as  against  any  owner,  are  to 
be  adjusted,  and  finally  settled  and  determined  in  the  action  or 
proceeding  first  commenced. 

Doubtless,  if  it  appeared  that  a  party  had  never  acquired 
a  valid  lien,  he  would  not  be  entitled  to  a  judgment  in  any 
form,  and  the  proceeding  as  to  him  would  either  have  to  be 
dismissed,  or  judgment  be  rendered  against  him,  as  the  case 
might  be. 

But  where  the  proceedings  are  in  good  faith,  and  the  facts 
exist  which,  according  to  the  1st  section,  are  requisite,  in  order 
to  acquire  a  lien,  and  the  court  has  obtained  jurisdiction  of  the 
subject-matter  and  of  the  parties,  as  in  this  case,  by  the  creation 
of  a  valid  lien,  in  pursuance  of  section  6,  and  the  service  of  a 
notice  in  compliance  with  the  requirements  of  section  5,  I  see 
no  objection  to  the  rendering  of  a  personal  judgment,  notwith- 
standing the  lien  may  have  been  lost  by  reason  of  not  being 
renewed. 

The  language  of  section  9  of  the  Act,  in   my  opinion,  is 
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broad  enough  to  authorize  and  warrant  such  a  judgment, 
especially  when  taken  in  connection  with  the  other  provisions 
above  referred  to. 

The  object  of  the  lien  is  to  bind  the  real  estate  to  which  it 
attaches,  and  when  a  judgment  is  obtained,  it  relates  back  to 
the  time  of  the  filing  of  the  lien,  which  may  be  enforced  by  a 
sale  of  all  the  interest  the  owner  had  in  the  property  at  that 
time,  in  order  to  satisfy  the  judgment.  This  advantage,  of 
course,  is  lost  when  the  lien  ceases ;  but  I  apprehend  that  that 
is  all  the  lienor  loses.  I  do  not  think  that  he  will  be  compelled 
to  commence  de  novo,  by  resorting  to  the  ordinary  remedy  for 
the  collection  of  his  claim,  but  may  have  a  personal  judgment 
against  the  debtor,  in  the  proceeding  then  pending,  for  the 
amount  that  appears  to  be  due  him  by  the  latter,  which  judg- 
ment will  be  a  lien  upon  and  bind  all  the  real  estate  he  may 
own  at  that  time,  and  be  as  efficient  to  reach  and  appropriate 
any  other  he  may  possess  as  a  judgment  obtained  in  an  ordinary 
action. 

If  I  am  correct  in  the  views  expressed  above,  and  my 
brethren,  upon  consultation,  concur  in  the  result  to  which  I 
have  arrived,  then  it  follows  that  the  contractor  Barry  has  no 
lien,  and  none  should  be  adjudged  in  his  favor  on  the  property 
in  question ;  but,  on  the  other  hand,  he  is  entitled  to  a  personal 
judgment  for  the  amount  due  him  by  the  owner. 

But  the  counsel  for  the  lienor  Barry,  on  the  argument,  ques- 
tioned the  power  of  the  court  at  special  term  to  interfere  with 
the  report  of  the  referee,  either  by  modifying  it,  or  setting  it 
aside,  he  claiming  that  the  only  mode  of  reviewing  the  action 
of  the  latter  being  by  appeal  to  the  general  term.  To  this 
doctrine  I  cannot  assent. 

Formerly  a  referee  was  considered  an  officer  of  the  court, 
which  exercised  a  constant  supervision  and  control  over  his 
actions,  and  whenever  good  and  sufficient  cause  was  shown,  the 
court  would  interfere  and  set  aside  his  report,  in  the  same 
manner  as  if  it  were  the  verdict  of  a  jury. 

But  the  Legislature  has  of  late  years  greatly  increased  the 
powers  of  referees,  and  in  many  respects  they  now  possess  all 
the  authority  and  can  exercise  all  the  functions  of  a  court  (Code, 


NEW  YOBK— SEPTEMBEK,  1870.  327 


Struthers  v.  Christal. 


§  272),  and  their  decisions  can,  in  general,  be  reviewed  only  on 
appeal. 

Nevertheless,  I  am  of  the  opinion  that  the  court  may,  on 
motion,  in  certain  cases  and  for  sufficient  cause,  still  pass  upon 
and  control  the  acts  and  proceedings  of  a  referee  while  the 
reference  is  pending,  and,  in  a  proper  case,  set  aside  his  report, 
or  stay  proceedings  thereon. 

In  the  case  before  me,  the  lien  did  not  cease  by  reason  of 
the  expiration  of  the  year,  until  several  days  after  the  whole 
matter  was  submitted  to  the  referee  for  his  decision ;  and  he, 
therefore,  could  not,  and  did  not,  pass  upon  the  points  involved 
in  this  motion.  So  too  on  appeal,  nothing  could  be  reviewed 
but  the  decision  of  the  referee  on  the  questions  raised  before 
and  presented  to  him  for  his  adjudication  and  determination. 
It  is  quite  apparent,  therefore,  that  the  questions  presented  on 
this  motion  could  not  be  reached  on  appeal,  and  that  the  only 
mode  in  which  the  fact  that  this  lien  has  ceased,  could  be 
brought  up  for  the  consideration  of  the  court,  was,  in  a  sum- 
mary way,  by  motion,  as  was  done  in  this  case. 

The  report  of  the  referee,  in  so  far  as  it  adjudges  the  de- 
fendant Barry  to  have  a  valid  lien  on  the  premises  therein 
mentioned,  should  be  set  aside,  and  the  entry  of  judgment  in 
that  respect  stayed. 

Ordered  accordingly. 


JOSEPH  STEUTHERS  v.  WILLIAM  CHRISTAL  AND  OTHERS. 

A  court  of  equity  has  no  inherent  jurisdiction  to  award  costs  independent  of  stat- 
utory authority. 

Hence,  in  a  suit  between  copartners  for  a  settlement  of  the  copartnership  affairs, 
the  court  will  not,  before  final  judgment,  appropriate  any  part  of  the  partner- 
ship funds  in  the  hands  of  the  receiver  as  a  compensation  or  allowance  to  the 
plaintiffs  attorney  for  his  services  in  the  action. 
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SPECIAL  TERM — September,  1870. 

MOTION  for  an  order  that  the  receiver  pay  to  the  plaintiff's 
attorneys  a  counsel  fee,  &c.  The  facts  sufficiently  appear  in 
the  opinion. 

Niles  &  JBagley,  for  the  motion. 
Sidney  Williams,  \r\  opposition. 

ROBINSON,  J. — This  is  an  action  by  one  partner  against  his 
copartners  for  a  settlement  of  the  copartnership  affairs.  A  re- 
ceiver of  the  copartnership  assets  has  been  appointed,  and,  pend- 
ing the  suit  and  before  judgment,  plaintiff's  attorneys  apply  for 
an  allowance  out  of  the  copartnership  funds  in  the  hands  of  the 
receiver  towards  their  compensation  for  services  in  the  action. 
It  is  stated  that  the  receiver  is  about  to  pay  a  dividend  to  the 
creditors  of  the  parties,  but  no  such  action  by  him,  so  far  as  ap- 
pears, is  warranted  by  any  judgment  of  the  court  (of  which  he 
is  the  mere  minister),  and  it  is  wholly  unauthorized. 

Can  the  funds  of  the  partnership,  in  the  hands  of  the  re- 
ceiver, be  subjected,  before  final  judgment,  to  any  such  sum- 
mary appropriation  to  the  compensation  of  the  attorneys  con- 
ducting the  proceedings  for  the  winding  up  of  the  affairs  of  the 
copartnership  ?  I  am  not  referred  to  any  case  allowing  costs  or 
allowance  to  a  party,  pendente  lite. 

Even  as  between  party  and  party  the  counsel  for  the  com- 
plainant has  in  no  case  a  right  to  be  paid  extra  counsel  fees  out 
of  a  fund  belonging  to  the  defendant,  except  where  the  counsel 
has  been  employed  to  obtain  or  create  such  fund. 

The  Code  repealed  all  pre-existing  statutes  establishing  or 
regulating  the  costs  and  fees  of  attorneys,  solicitors,  and  coun- 
sellors in  civil  actions  (Code,  §  303)  ;  but  provided  that  "  there 
might  be  allowed  to  &  prevailing  party  upon  the  judgment  cer- 
tain sums  by  way  of  indemnity  for  his  expenses  in  the  action, 
which  allowances  (in  the  act)  are  termed  costs"  By  §  306,  in 
cases  including  those  of  this  character,  "  costs  shall  be  allowed 
or  not  in  the  discretion  of  the  court" 

A  court  of  equity  has  no  inherent  jurisdiction  to  award  costs 
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independent  of  statutory  authority.  Since  these  enactments  I 
am  not  pointed  to,  nor  am  I  aware  of  any  statute  or  authorita- 
tive decision  of  any  court  of  this  State  allowing  payment  of 
counsel  fees  out  of  a  fund  in  court,  pendente  lite,  or  the  making 
of  any  preliminary  order  involving  the  right  to  that  fund  be- 
fore final  judgment.  (See  Downing  v.  Marshall,  37  N.  Y. 
380,  391,  393.) 

The  motion  denied. 


EDWARD   L.    RIPLEY   AND  ANOTHER  v.   FREDERICK  HAZELTON 

AND   OTHERS.    . 

AVbere  a  party  is  induced  to  enter  into  a  contract  by  fraudulent  representations 
made  by  the  other  contracting  party,  the  contract  is  vitiated  from  the  begin- 
ning, and  on  proof  of  such  representations,  the  party  stands  in  the  same  posi- 
tion as  though  the  contract  had  not  been  made,  and  he  is  only  required  to  make 
the  objection  when  any  claim  is  made  upon  him  under  the  contract. 

The  necessity  of  notice  upon  the  recission  of  a  contract  exists  only  when  the  party 
rescinding  has  received  some  benefit  or  advantage  from  the  contract,  which  he 
must  surrender  before  he  can  claim  to  rescind.  But  where  neither  party  has 
taken  any  action  under  the  contract,  and  neither  has  made  any  demand  upon  the 
other  for  its  fulfilment,  the  reason  of  the  rule  fails  to  apply,  and  no  notice  of 
recission  is  necessary. 

A  judgment  entered  upon  the  dismissal  of  the  complaint  in  another  action  between 
the  same  parties  for  the  same  cause  of  action,  is  not  a  bar  to  the  commencement 
of  a  i^ew  action  on  the  same  grounds,  against  the  same  parties. 

SPECIAL  TERM— February  28,  1870. 

MOTION  for  judgment  on  demurrer  to  an  answer. 

The  action  was  brought  on  an  agreement,  which  was  set 
out  in  full  in  the  complaint.  Its  substance  was,  that  the  de- 
fendants agreed  to  give  the  plaintiffs  the  exclusive  agency  for 
the  sale  of  the  defendants'  pianos  in  California  and  Nevada,  so 
long  as  the  plaintiffs  complied  with  the  terms  of  sale,  which 
were  to  be  six  months'  credit  on  interest,  and  that  in  the  event 
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of  a  change  of  the  terms  of  sale,  that  the  plaintiffs  should  have 
the  preference  of  all  other  piano  dealers  in  San  Francisco.  The 
plaintiffs  claimed  $15,000  damages  for  the  violation  of  the 
agreement.  The  defendants,  in  their  answer,  (1)  admitted  their 
partnership  and  denied  any  knowledge  or  belief  in  regard  to 
any  other  averment  in  the  complaint ;  (2)  alleged  that  the 
agreement  upon  which  the  suit  was  brought  was  obtained  from 
them  by  fraudulent  representations ;  and  (3),  that  an  action 
is  pending  in  the  Supreme  Court  between  the  same  parties  for 
the  same  subject  matter.  The  plaintiffs  demurred  to  the  two 
last  defenses  for  insufficiency  in  not  severally  stating  facts  suf- 
ficient to  constitute  defenses. 

A.  Reguier,  for  plaintiffs. 

Hammond  &  Pomeroy  and  James  JEmott,  for  defendants. 

YAN  BRUNT,  J. — The  demurrer  to  the  first  defense  set  up  in 
the  answer  herein  must  be  overruled. 

The  necessity  of  notice  upon  the  recission  of  a  contract  exists 
only,  as  I  understand  the  law,  when  the  party  rescinding  has 
received  some  benefit  or  advantage  from  the  contract,  which  he 
must  surrender  before  he  can  claim  to  rescind.  He  must  put 
the  other  party  in  the  same  position  he  occupied  before  enter- 
ing into  the  contract. 

But  in  a  case  like  the  present,  where  neither  party  has 
taken  any  action  whatever  under  the  contract,  and  neither  has 
made  any  demand  upon  the  other  for  its  fulfilment,  the  reason 
of  the  foregoing  rule  fails  to  apply.  There  is  nothing  to  be 
done  by  either  party  to  place  the  other  in  the  same  condition  he 
was  in  before  the  contract  was  made.  Fraudulent  representa- 
tions which  induce  a  party  to  enter  into  a  contract,  vitiate  it 
from  the  beginning,  and  such  party,  when  such  representations 
are  established,  stands  in  the  same  position  as  though  the  con- 
tract had  never  been  made,  and  is  only  required  to  make  his 
objection  when  any  claim  is  made  upon  him  under  such  con- 
tract. The  second  ground  of  demurrer  is  well  taken. 

The  allegation  in  the  answer  in  brief  is,  that  the  plaintiffs 
commenced  a  suit  in  the  Supreme  Court  against  the  defendants 
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for  the  same  cause  of  action,  which  resulted  in  a  judgment  in 
favor  of  the  defendants. 

If  the  allegation  had  stopped  here  the  answer  would  have 
been  a  good  one.  But  it  goes  on  and  makes  the  judgment-roll 
in  that  action  a  part  of  this  portion  of  the  answer  by  annexing 
a  copy  of  the  same  as  a  schedule.  Upon  an  inspection  of  that 
roll,  it  appears  that  that  action  was  tried  before  a  jury,  and  that 
the  judge  dismissed  the  plaintiffs'  complaint,  and  that  a  judg- 
ment was  entered  upon  such  dismissal,  such  a  judgment  would 
be  no  bar  to  the  commencement  of  a  new  action. 

The  demurrer  as  to  this  defense  must  therefore  be  sustained. 

Ordered  accordingly. 


WILLIAM  WRIGHT  v.  CHARLES  H.  MARSHALL  AND  OTHERS. 

The  several  owners  of  a  vessel  are  tenants  in  common,  and  must  join  or  be  joined 
in  an  action  by  or  against  them.  If  joined  as  defendants  and  the  death  of  one  of 
them  occurs,  his  executor  or  personal  representative  cannot  be  joined  with  the 
survivors.  The  executor  is  charged  de  bonis  testaloris,  the  survivors  de  bonis 
propriis,  and  the  judgment  could  not  be  thus  rendered. 

In  an  action  against  the  owners  of  a  vessel  for  damages  for  breach  of  a  contract  of 
carriage,  one  of  the  defendants,  who  was  not  served,  died  before  trial,  Held,  on 
a  motion  by  the  surviving  defendants  to  compel  the  plaintiff  to  bring  in  as  par- 
ties-defendant the  personal  representative  of  the  deceased  defendant,  that  the 
contract  set  up  being  the  joint  obligation  of  the  owners,  the  plaintiff  might  pro- 
ceed to  trial  against  the  defendants  served  under  §  136  of  the  Code,  and  the 
motion  should  be  denied. 

SPECIAL  TERM. — November,  1870. 

MOTION  to  compel  the  plaintiff  to  serve  the  summons  upon 
all  the  defendants  in  the  action,  and  to  bring  in  as  parties  de- 
fendant the  legal  representatives  of  a  deceased  defendant ,  and 
for  a  stay  of  proceedings. 
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Barney,  Butler  d&  Parsons,  for  the  motion. 
John  S.  Slosson,  opposed. 

LAREEMORE,  J. — This  action  was  brought  in  May,  1869, 
against  Charles  H.  Marshall  and  twenty  other  defendants,  as 
owners  of  the  ship,  James  Foster,  Jr.,  for  violation  of  a  con- 
tract alleged  to  have  been  made  by  them  with  the  plaintiff  to 
transport  him,  as  a  passenger  in  said  ship,  from  Liverpool  to 
New  York,  whereby  plaintiff  had  sustained  damages  to  the 
amount  of  $10,000.  Eleven  of  said  defendants  have  appeared 
and  put  in  an  answer  to  the  complaint  in  said  action,  and  a 
notice  of  trial  on  the  part  of  the  plaintiff  was,  on  November  19, 
1869,  served  on  the  attorneys  of  the  said  defendants  who  had 
appeared,  and  said  attorneys  admitted  due  and  timely  service 
thereof.  A  few  month  since,  Alfred  J.  Cipriant  (a  defendant 
who  had  not  been  served  with  process,  and  who  has  not  ap- 
peared in  the  action),  died,  and  the  fact  of  his  death  was  com- 
municated by  the  defendants'  attorneys  to  the  attorney  for  the 
plaintiff.  No  proceedings  have  been  taken  to  bring  in  the 
legal  representatives  of  the  deceased  defendant.  The  attorneys 
for  the  defendants  who  have  appeared  now  move  to  compel  the 
plaintiff  to  bring  in  the  said  legal  representatives  as  parties,  to 
serve  all  the  other  defendants  with  process,  and  meanwhile  that 
all  proceedings  on  the  part  of  the  plaintiff  be  stayed.  Two 
questions  are  involved  in  the  decision  of  this  motion.  1.  Are 
the  legal  representatives  of  the  defendant,  Cipriant,  necessary 
parties  to  this  action  ?  2.  Can  the  plaintiff  proceed  to  trial  or 
take  judgment  against  the  defendants  served  without  service  of 
process  upon,  or  appearance  of  the  other  defendants  who  are 
named  in  the  summons  ? 

The  several  owners  of  a  vessel  are  tenants  in  common,  and 
must  join  or  be  joined  in  an  action  at  law  brought  by  or  against 
them.  (Buckman  v.  Brett,  13  Abb.  Pr.  R.  119;  Donnell  et 
al.  v.  Walsh,  33  N.  Y.  Rep.  43  ;  Merritt  v.  Walsh,  32  N.  Y.  R. 
685.)  If  so  joined  as  plaintiffs  and  one  die,  the  right  of  action 
survives  to  the  surviving  part  owners,  who  may  afterwards  be 
compelled  to  pay  to  the  personal  representatives  of  the  deceased 
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the  value  of  his  share.  If  joined  as  defendants  and  the  death 
of  one  of  them  occurs,  the  executor  or  personal  representatives 
of  the  one  so  dying  cannot  be  sued  or  joined  with  the  summons 
as  the  liability  differs  in  the  case  of  each.  The  executor  is 
charged  de  bonis  testatoris,  the  survivors  de  bonis  propriis,  and 
the  judgment  could  not  be  thus  rendered.  (Buckman  v.  Brett, 
13  Abb.  Pr.  R.  119 ;  11  Ib.  110.)  The  second  question  raised 
upon  the  argument  is  answered  by  the  pleadings  in  the  action 
and  the  Code  of.  Procedure  governing  the  same. 

The  contract,  for  a  violation  of  which  this  action  is  brought, 
is  a  joint  contract  upon  which  the  part  owners  of  the  ship  are 
jointly  liable.  (Kohler  v.  Wright ,  7  Bosw.  318 ;  Stedman  v. 
Feidler,  25  Barb.  605  ;  Parson's  Marit.  Law,  I,  p.  94 ;  Story  on 
Part.  §§  419,  455,  458.)  All  the  owners  are  interested  in,  and 
entitled  to  a  share  of  the  earnings  of  the  ship,  and  not  to  any 
fixed  sum  as  in  the  case  of  a  chartered  vessel.  The  Code  (§136) 
provides  that,  in  actions  against  defendants  jointly  indebted 
upon  contract,  the  plaintiff  may  proceed  against  the  defendants 
served  unless  the  court  otherwise  direct,  and  if  he  recover  judg- 
ment it  may  be  entered  against  all  the  defendants  thus  jointly 
indebted,  so  far  only  as  that  it  may  be  enforced  against  the 
joint  property  of  all  and  the  separate  property  of  the  defend- 
ants served.  The  plaintiff,  having  joined  as  defendants  in  this 
action  all  the  owners  of  the  vessel,  upon  the  joint  contract  al- 
leged in  the  complaint,  may  proceed  to  trial  against  the  defend- 
ants served  as  provided  by  said  section  136  of  the  Code.  (Stan- 
nard  v.  Mattice,  7  How.  Pr.  4 ;  Wiles  v.  JSattershall,  27  How. 
381.)  The  defendants  who  are  thus  proceeded  against,  if  forced 
to  pay  more  than  their  just  proportion  of  the  claim,  may  com- 
pel the  other  defendants  to  contribute  their  share.  (Mumford 
v.  Nicoll,  20  Johns.  611,  and  cases  and  authorities  above  cited. 
"With  this  view  of  the  case  and  the  law  governing  the  same,  it 
follows  that  this  motion  must  be  denied.  The  costs  of  the  mo- 
tion to  abide  event  of  suit. 

Motion  denied. 
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JACOB  WALSH  AND  OTHERS  v.  JACOB  WEIDENFELD,  WIFE,  AND 

OTHERS. 

On  a  motion,  properly  noticed,  for  final  judgment  in  an  action  for  foreclosure,  the 
court  may  grant  to  the  moving  party  a  further  allowance  under  the  last  clause 
of  section  309  of  the  Code  of  Procedure.  It  is  not  necessary,  in  such  a  case, 
that  a  separate  motion,  on  affidavits,  should  be  made,  as  the  parties  are,  or 
might  be,  before  the  court  on  the  motion  for  judgment,  and  the  pleadings  and 
proceedings  in  the  action  are  all  the  evidence  required  to  enable  the  court  to 
determine  the  question. 

A  defendant  who  has  appeared  in  the  action,  but  has  failed  to  answer,  is  entitled 
to  but  one  notice  of  motion  for  the  relief  demanded  in  the  complaint.  Hence 
where  in  a  foreclosure  suit,  the  plaintiff,  on  notice  to  the  defendant,  moved  for 
judginent  on  defendants'  failure  to  answer,  and  for  a  reference  to  compute  the 
amount  due,  <fcc.,  which  was  granted  ;  Held  that,  on  the  coming  in  of  the 
report,  the  plaintiff  might,  without  further  notice,  apply  to  the  court  forthwith 
for  judgment  on  the  report,  without  waiting  eight  days  for  exceptions  to  be 
filed  by  the  defendant. 

SPECIAL  TEEM,  November^  1870. 

MOTION  by  the  defendants,  Weidenfeld  and  wife,  to  vacate  a 
judgment  for  irregularity. 

The  grounds  of  the  motion  are  fully  stated  in  the  opinion. 

Horace  Russell,  for  the  motion. 
Roosevelt,  Henry  &  Olin,  opposed. 

JOSEPH  F.  DALY,  J. — This  is  an  action  for  the  foreclosure 
of  a  mortgage  on  real  estate  situated  in  the  city  of  New  York. 
No  answer  nor  demurrer  was  interposed  by  any  of  the  defend- 
ants. The  defendants,  Weidenfeld  and  wife  and  the  Third 
Avenue  Savings  Bank,  appeared  before  the  time  to  answer  ex- 
pired. After  the  time  to  answer  expired,  the  plaintiff  served  a 
notice  of  eight  days  on  the  attorneys  of  the  defendants.  Weid- 
enfeld and  wife  and  the  Third  Avenue  Savings  Bank,  of  a 
motion  "  on  the  pleadings  and  proceedings,  and  on  proof  of 
service  of  the  summons  and  complaint  herein  upon,  and  of  the 
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appearance  of  all  the  defendants  except  Francis  Probst,  and  of 
the  service  of  the  summons  herein,  together  with  notice  of  the 
object  of  the  action  upon  said  Probst,  and  on  an  affidavit  of  Ste- 
phen H.  Olin,  that  the  whole  amount  of  said  mortgage  is  due, 
and  that  none  of  the  defendants  have  put  in  any  answer  or 
demurrer,  and  that  there  are  no  infant  defendants,  that  none 
of  the  defendants  are  absentees,  and  that  due  notice  of  the 
pendency  of  the  action  was  filed,"  &c.,  "  for  an  order  referring 
it  to  the  clerk  or  some  suitable  person  as  referee  to  compute  the 
amount  due  to  the  plaintiff,  and  to  such  of  the  defendants  as 
are  prior  incumbrances,  and  that  on  the  coming  in  of  the  report  of 
such  referee,  the  undersigned  will  move  the  court  for  the  relief 
demanded  in  the  complaint."  These  motions,  on  their  return 
day,  were  adjourned  by  consent  of  the  attorneys  of  the  defend- 
ants appearing  to  October  28th,  1870.  On  this  latter  date  the 
plaintiff  took  by  default  an  order  referring  it  to  the  clerk  of  the 
court  to  ascertain  and  report  the  amount  due  the  plaintiff,  and 
prior  incumbrances.  The  reference  before  the  clerk  was  imme- 
diately proceeded  with,  and  his  report  made  out  and  delivered 
to  the  plaintiff,  who  immediately  presented  it  to  the  court  and 
obtained  an  order  granting  the  plaintiff  two  and  a  half  per 
cent,  allowance  under  the  amendment  of  1870  to  section  309  of 
the  Code,  and  also  obtained  judgment  of  foreclosure  and  sale 
as  prayed  for  in  the  complaint.  The  defendants,  Weidenfeld 
and  wife,  now  move  to  vacate  and  set  aside  or  modify  such 
judgment  (which  was  entered)  on  the  ground  that  the  entering 
judgment  was  irregular :  "  1.  In  adding  to  the  amount  of  the 
costs  inserted  in  the  judgment  and  in  procuring  an  additional 
allowance  granted  ex-parte,  no  notice  of  motion  for  an  addi- 
tional allowance  ever  having  been  served  on  the  defendants' 
attorneys;  2.  In  entering  judgment  of  foreclosure  and  sale 
before  the  proper  time,  and  without  having  filed  the  referee's 
report  and  served  notice  of  filing  upon  the  defendants'  attor- 
neys, &c.,  as  required  by  the  32d  rule  and  by  the  practice  of 
this  court." 

The  309th  section  of  the  Code,  relating  to  "  further  allow- 
ance," contains  no  provision  requiring  notice  of  application 
for  such  allowance  to  be  made  by  motion  or  on  affidavits,  but 
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prior  to  the  present  year  1870,  it  has  been  settled  by  numerous 
decisions  that  where   a  further  allowance  "  in  .difficult  and 
extraordinary  cases  "  is  applied  for  after  the  trial  of  the  action, 
it  must  be  made  on  affidavits  and  on    notice;  but  where  it  is 
applied  for  immediately  after  the  trial  to  the  court  which  tried 
the  action,  it  need  not  be  made  on  affidavits  or  on  notice.    The 
reason  of  the  rule  has  also  been  well  stated,  i.  e.,  that  in  the 
former  case  the  court  must  have  some  evidence  before  it  to 
judge,  whether  the  cause  is  difficult  and  extraordinary,  and 
the  other  party  must  have  an  opportunity  to  be  heard  on  that 
point,  while  in  the  latter  case  the  court  which  has  already 
tried  the  cause,  has  the  best  possible  means  of  judging  of  this 
fact,  and  the  other  party  is  then,  or  ought  to  be,  in  court  to 
oppose  the  application.      The  principle  that  underlies  these 
decisions  is,  that  the  court  which  is  to  exercise  its  discretion  as 
to  whether  the  cause  is  "  difficult  and  extraordinary,"  must 
have  evidence  before  it  to  determine  the  fact,  and  that  the 
party  against  whom  the  allowance  is  applied  for,  must  not  be 
surprised  by  an  unusual  time  or  mode  for  the  application..  It 
is  undoubted  that  when  the  cause  is  before  the  court  for  final 
adjudication  upon  the  rights  of  all  the  parties,  the  court  has 
the  power  to  dispose  of  the  question  of  an  extra  allowance,  if 
it  be  raised  by  any  party,  and  on  such  an  occasion  it  is  the 
duty  of  counsel  to  be  present  and  be  prepared  for  such  a 
motion.     The  subdivision  under  which  the  plaintiff   applied 
for  his  2£  per  cent,  further  allowance,  is  an  addition  to  section 
309  which  was  made  by  the  Legislature  of  the  present  year. 
It  does  not  require  that  the  cause  should  be  difficult  or  extra- 
ordinary, nor  does  it  call  for  any  information  to  the  court, 
except  what  the  complaint  furnishes,  viz. :  that  the  action  is 
for  "  the  foreclosure  of  a  mortgage."     On  this  fact  alone,  the 
court  must  act  in  granting  or  withholding  the  allowance  which 
by  the  statute  it  is  permitted  to  give,  and  when  the  plaintiff, 
presenting  the  complaint  and  all  proceedings  in  his  foreclosure 
to  the  court,  asks  the  allowance,  the  court  has  all  the  evidence 
it  can  possibly  require,  and  evidence  which  admits  of  no  dis- 
pute.    The  question  then  remains,  whether  the  defendant  who 
can  add  nothing  to  and  take  nothing  from  this  evidence  on 
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which  the  court  is  to  act,  and  can  furnish  no  grounds  which 
the  court,  under  the  amendment  of  1870  to  section  309,  can 
consider  in  granting  or  refusing  the  allowance,  should  be 
specially  notified  that  the  allowance  will  be  asked  for  at  the 
time  the  motion  is  to  be  made  for  the  final  adjudication  upon 
the  rights  of  the  parties  to  the  suit.  I  think  not.  Any  deci- 
sions made  with  reference  to  like  applications  in  "  difficult  and 
extraordinary  cases,"  prior  to  the  amendment  of  1870,  have  no 
bearing  on  this  question  as  to  allowances  "  in  foreclosure " 
cases,  even  if  there  were  reported  cases  of  ex-parte  applications 
on  judgment  by  default,  which  I  have  not  been  able  to  find. 
My  view  is  that,  when  a  party  is  regularly  before  the  court  on 
notice  of  final  adjudication  of  his  rights  in  the  action  of  fore- 
closure, whether  it  be  for  default  of  answer,  or  upon  issues 
raised  by  pleading,  and  the  court  grants  the  relief  he  demands, 
he  may  properly  make  then  and  there  his  suggestion  to  the 
court  that  a  further  allowance  be  made  him  under  the  last 
amendment  to  section  309.  The  opposing  party  is  as  much 
bound  to  be  present  to  resist  such  an  application,  when  he  has 
not  pleaded,  as  he  would  be  if  he  had  put  in  his  answer,  and  the 
issues  were  noticed  for  trial,  and  his  failure  to  attend  in  the 
former  case  will  not  prevent  the  application  any  more  than  it 
would  in  the  latter.  Of  course,  if  the  plaintiff  neglect  to  make 
his  application  at  the  time  his  motion  for  relief  is  disposed  of, 
it  may  be  questionable  whether  he  can  make  it  on  a  subsequent 
day  (when  the  opposing  party  can  have  no  possible  notice  that 
he  will  apply  to  the  court  for  any  order  in  the  action),  unless 
on  due  motion.  The  point  turns  on  the  fact  whether  when 
all  parties  are  duly  notified  to  attend  the  application  for  final 
relief,  and  may  be  present  to  hear  the  application  for  the 
allowance  the  plaintiff  asks  for  it.  If  they  are  not  present, 
they  must  not  complain  since  their  default  prevents  their  being 
heard.  The  plaintiff  was,  therefore,  regular,  in  my  opinion, 
in  applying  for  the  extra  allowance  when  his  motion  for  the 
relief  demanded  in  his  complaint  came  on  to  be  heard  provid- 
ing the  latter  motion  was  regularly  made.  This  depends  upon 
whether  he  was  obliged  to  file  the  report  of  the  referee  find- 
ing the  amount  due  to  him  and  the  prior  incumbrances,  and 
VOL.  III.— 22 
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wait  eight  days  for  exceptions  by  the  defendant  before  apply- 
ing for  judgment  of  foreclosure  and  sale.  The  plaintiff  'a  pro- 
ceedings are  governed  by  section  246  of  the  Code,  subdivi- 
sion 2.  There  was  no  answer  by  the  defendants,  but  they  had 
appeared;  they  were,  therefor,  "  entitled  to  eight  day's  notice 
of  the  time  and  place  of  application  to  the  court  for  the  relief 
demanded  in  the  complaint."  This  notice  was  given  by  the 
plaintiff.  On  that  motion  coming  on,  the  court  had  the  right 
to  take  the  account,  or  in  its  discretion  to  order  a  reference  for 
the  purpose.  The  plaintiff  need  not  have  moved  for  that 
reference,  and  his  motion  for  it  availed  nothing,  for  it  was  dis- 
cretionary with  the  court.  So  much  of  the  plaintiff's  notice 
as  stated  he  would  move  for  a  reference  to  the  clerk,  or  some 
suitable  person,  to  take  proof  of  the  amount  due  him  or  the 
prior  incumbrances,  was  unnecessary,  superfluous,  and  might 
be  disregarded.  If  he  had  not  moved  for  such  reference,  and 
the  court  had  ordered  it,  instead  of  taking  the  proof  itself,  the 
defendants  could  not  have  required  the  plaintiff  to  file  the 
referee's  report,  and,  after  waiting  eight  days  for  exceptions, 
give  another  notice  of  eight  days  of  motion  for  final  relief. 
The  defendant,  under  section  246,  is  entitled  to  but  one  notice 
of  motion  for  the  relief  demanded  in  the  complaint,  but  if  his 
view  of  the  practice  is  correct,  he  would  be  entitled  to  two 
notices.  There  is  no  authority  for  such  practice.  The  motion 
for  relief  on  default'of  answer  brings  the  whole  matter  before 
the  court  for  final  determination,  and  it  may  take  the  proof 
necessary  "  to  enable  it  to  give  judgment,"  or  send  it  to  a 
referee  for  the  same  purpose,  never  losing  its  control  of  the 
application  for  the  final  judgment,  which  it  obtained  by  the 
original  notice  of  motion.  The  71st  rule  of  the  court  making 
special  provision  for  such  references  in  foreclosure  cases,  makes 
no  provision  for  filing  the  referee's  report,  and  as  it  is  a  special 
rule,  it  excepts  this  class  of  references  out  of  the  general  pro- 
visions of  rule  32.  The  defendant's  motion  is  denied,  the 
plaintiff's  proceedings  being  regular  in  all  respects. 

Motion  denied. 
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PHEBE  S.  RYNDERS  v.  JOHN  J.  CRANE  AND  ANOTHER,  EXECUTORS 
OF  THE  WILL  &c.,  OF  WILLIAM  E.  BURTON,  DECEASED. 

The  statutes  of  1848  and  1849,  in  relation  to  married  women,  did  not  alter  the 
common  law  rule,  invalidating  direct  gifts  from  husband  to  wife. 

But  where  the  conveyance  is  made  to  the  wife  by  a  third  person,  for  a  consideration 
paid  by  the  husband,  the  courts  will  not,  except  on  the  application  of  a  creditor 
of  the  husband,  question  the  wife's  title.  Still  less  will  the  third  person  who 
made  the  conveyance,  be  permitted  to  question  the  wife's  title  so  far  as  it 
depends  upon  the  consideration  flowing  from  her  to  her  husband. 

Where  a  husband  procured  promissory  notes,  to  be  made  to  his  wife  by  a  third 
person,  on  a  consideration  paid  by  himself  held  that  the  wife  might  maintain  an 
action  on  the  notes  against  the  maker,  in  her  individual  name. 

A  corrupt  and  illegal  agreement,  made  between  the  husband  and  the  maker  of  the 
notes,  subsequently  to  their  execution  and  delivery,  but  to  which  the  wife  was 
neither  a  party  or  privy,  by  which  the  husband  was,  as  a  part  of  the  considera- 
tion, for  the  agreement  on  his  part,  to  give  up  the  notes  in  question,  will  not 
affect  the  wife's  right  of  action  on  the  notes. 

APPEAL  by  the  defendants,  from  a  judgment  entered  on 
the  verdict  of  a  jury,  at  trial  term. 

The  action  was  brought  by  the  plaintiff,  the  wife  of  Isaiah 
Kynders,  on  two  promissory  notes,  dated  May  1,  1869,  made 
by  one  William  E.  Burton,  each  for  the  sum  of  two  thousand 
dollars,  without  interest,  payable  to  the  order  of  the  plaintiff, 
one  note  being  made  payable  two  years,  and  the  other  four 
years  after  date. 

The  defenses  set  up  were  (l),the  coverture  of  the  plaintiff; 
that  the  notes  in  suit  formed  no  part  of  her  separate  property, 
and  that  her  husband  was  a  necessary  party  plaintiff.  (2)  That 
the  only  consideration  of  the  notes,  if  any,  were  certain  illegal 
services  alleged  to  have  been  rendered  by  Isaiah  Rynders,  with, 
reference  to  the  leasing  and  purchasing  by  the  United  States, 
of  certain  real  estate  in  Chambers  Street,  belonging  to  Burton, 
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in  which  the  United  States  Courts  were  held,  By nders  being  at 
the  time  United  States  Marshal,  and  one  of  the  officers  of  those 
Courts. 

It  appeared  on  the  trial,  that  Burton  had  been  in  the  habit 
of  borrowing  hioney  from  Rynders,  for  which  due  bills  were 
taken  by  Eynders ;  that  in  the  autumn  of  1858,  the  amount  of 
those  due  bills  was  about  $3,000 ,  that  at  that  time  Burton  and 
Rynders  had  a  meeting  in  Baltimore,  which  resulted  in  Burton's 
giving  Rynders  the  notes  in  suit,  and  at  the  same  time  entering 
into  the  following  agreement  with  him  : — 

"  It  is  hereby  agreed  that  if  the  property  in  Chambers  street, 
New  York,  known  as  '  Burton's  Theatre,'  and  now  occupied  as 
U.  S.  Court  Rooms,  be  purchased  by  the  U.  S.  Government,  by 
or  before  the  term  limited  in  the  agreement,  being  three  years 
from  the  first  day  of  May,  1858,  at  the  sum  of  two  hundred  and 
fifteen  thousand  dollars,  that  Isaiah  Rynders,  U.  S.  Marshal, 
shall  receive  the  sum  of  Fifteen  Thousand  Dollars  out  of  the 
purchase  money,  on  condition  that  he  resigns  the  notes  he  now 
holds,  and  dated  May  1st,  1859,  for  two  thousand  dollars,  at 
twenty-four  months  after  date,  payable  to  Mrs.  Rynders,  or  or- 
der, and  another  of  the  same  date,  at  forty-eight  months  after 
date,  for  same  sum,  payable  to  same  party,  and  also  allow  one 
thousand  dollars  to  be  deducted  from  same  sum  of  fifteen 
thousand  dollars,  as  cash  paid,  besides  the  two  notes  above 
stated. 

Nov.  26,  1858.  W.  E.  BUKTON. 

A  witness  testified  to  an  interview  with  Burton,  in  the 
spring  or  summer  of  1859,  in  which  Burton  stated  that  he  had 
settled  all  his  accounts  with  Rynders,  and  that  he  gave  him  two 
notes,  one  for  two  years,  and  one  for  four  years,  for  the  amount, 
that  he  had  given  them  to  Mr.  Rynders,  in  favor  of  Mrs. 
Rynders,  for  the  due  bills,  and  in  settlement  of  all  their  money 
transactions,  and  as  an  inducement  to  Mr.  Rynders  to  get  passed 
the  bill  for  the  sale  of  the  property,  and  also,  that  he  thought  it 
would  be  a  very  good  thing  for  Mr.  Rynders,  for  he  thought  he 
would  go  out  of  office  without  a  dollar. 

Another  witness  also  gave  evidence  for  the  plaintiff,  to  the 
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effect  that  Burton  had  money  transactions  with  Rynders  prior 
to  the  autumn  of  1858,  the  gross  amount  of  which  was  two  or 
three  thousand  dollars. 

The  plaintiff  testified  to  the  effect,  that  she  had  given  no 
consideration  for  the  notes,  that  her  husband  made  her  a  pres- 
ent of  them,  and  that  they  had  always  been  in  his  possession, 
with  the  exception  of  a  few  days,  during  which  they  had  been 
in  a  bureau  drawer  in  their  house. 

The  counsel  for  the  defendants  moved  to  dismiss  the  com- 
plaint, on  the  ground,  (1,)  that  the  plaintiff  suing  alone,  could 
not  maintain  the  action  ;  and  (2,)  that  the  notes  were  con- 
nected with,  and  tainted  by,  the  illegal  contract  with  Mr. 
Rynders,  the  same  forming  a  part  of  the  consideration  of  the 
notes,  or  a  part  of  the  inducement  that  caused  the  making  of 
the  notes. 

The  Court  denied  the  motion,  to  which  the  defendant 
excepted. 

The  Court  charged  the  jury  as  follows  : — 

There  are  but  two  practical  questions  in  this  case :  one, 
whether  the  action  can  be  maintained  in  the  name  ofMrs.  Ryn- 
ders, ta  whom  the  notes  in  the  suit  are  made  payable,  and  the 
other,  whether  the  notes  were  given  for  money  loaned.  The 
notes  are  drawn  and  payable  one  for  two  years,  and  the 
other  for  four  years.  Whether  they  embrace  the  amount  of 
the  money  claimed  to  be  loaned,  with  legal  interest  from  the 
time  they  were  payable,  or  whether  they  were  given  in  whole,  or 
in  part,  for  services  rendered,  or  to  be  rendered,  by  Mr.  Rynders, 
in  obtaining  the  passage  of  an  Act  of  Congress  for  the  purchase 
of  certain  premises  in  Chambers  Street,  to  be  used  for  govern- 
ment purposes,  and  which  were  used  subsequently  for  the 
United  States  Court  rooms,  are  the  questions  to  be  considered. 
The  first  question  is  chiefly  a  question  of  law,  the  solution  of 
which  depends  upon  the  nature  of  the  transfer  of  the  notes  to 
Mrs.  Rynders ;  but  before  adverting  to  it,  it  might  be  proper 
that  I  should  say  to  you,  that  the  law  in  respect  to  married 
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women  lias  undergone,  especially  in  this  state,  a  very  material 
change.  For  several  centuries,  the  law  upon  this  subject,  in  this 
country  and  in  England,  was  in  marked  contrast  with  the  law 
of  every  other  portion  of  the  civilized  world.  By  what  is 
called  the  common  law,  all  that  a  wife  possessed  before  her 
marriage  became  the  property  of  her  husband — in  common 
parlance,  "  what  was  hers,  was  her  husband's,  and  what  was 
his,  was  his  own ;"  she  could  possess  nothing,  and  could  trans- 
fer nothing  during  her  life  time,  nor  could  she  bequeatli  any- 
thing at  her  death.  This  law  would  have  been  abrogated 
long  ago,  if  means  had  not  been  discovered  to  mitigate  its 
injustice.  The  hardships  of  it  were  particularly  felt  in  cases 
where  the  husband  was  tyrannical,  improvident  or  worthless, 
and  it  frequently  presented  spectacles  like  that  of  the  cele- 
brated Lord  Byron,  who  abandoned  his  wife  and  family,  and 
lived  in  a  state  of  adultery  with  a  woman  of  title,  on  the 
avails  of  his  wife's  personal  and  real  property,  which  the  law 
of  England  gave  him.  The  moral  sense  of  the  community, 
especially  in  this  State,  rose  up  against  this  injustice,  and  it 
led  to  the  passage  of  several  enabling  statutes,  which  placed, 
in  a  very  great  degree,  the  wife's  separate  property  under  her 
own  control,  as  it  is  in  the  nations  of  Europe  except  England. 

At  a  comparatively  early  period,  provisions  were  made  to 
evade  the  oppression  of  the  common  law,  and  one  of  them 
was  the  creation  of  what  was  called  a  "  separate  use  to  the 
wife."  A  certain  branch  of  the  administration  of  the  law  in 
Chancery  and  the  Courts  of  equity,  recognized  the  propriety 
of  settlements  made  by  parents  upon  their  daughters,  in  what 
was  called  "  marriage  settlements,"  and  enforced  such  settle- 
ments strictly  upon  the  husband ;  and  afterwards,  they  recog- 
nized the  property  given  in  marriage  for  the  wife's  separ- 
ate use,  whether  the  property  was  real  or  personal,  in  the 
hands  of  a  trustee ;  and  finally,  they  came  to  the  conclu- 
sion, that  property  might  be  transferred  in  this  way  to  the 
wife's  separate  use,  without  a  trustee,  and  without  writing. 
Such  was  the  condition  of  the  law,  when  the  statutes  to  which 
I  have  referred  were  passed.  The  second  of  these  statutes 
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was  passed  in  the  year  1S49,  by  which  the  right  of  married 
women  to  take  property,  real  or  personal,  by  inheritance  or 
by  gift,  was  expressly  provided  for ;  and  afterwards,  in  the  years 
1860  and  1862,  this  law  was  very  much  enlarged. 

The  transaction  which  we  have  under  consideration,  occurred 
in  the  year  1858,  and  is  therefore  governed  by  the  law  as  it  then 
stood  ;  and  as  the  law  then  stood,  a  promissory  note,  drawn 
payable  to  a  married  woman,  could,  if  it  were  to  be  transferred 
afterwards,  be  transferred,  not  by  the  endorsement  of  the  woman 
herself,  but  by  the  endorsement  of  her  husband.  This  was  ex- 
pressly held  in  a  well  known  English  case.  If  it  were  to  be 
prosecuted,  and  an  action  brought  for  the  recovery  of  it,  the 
action  could  be  brought  only  in  the  name  of  the  husband  and 
wife  conjointly.  The  ]aw  in  this  respect  was  changed  in  this 
State,  and  provisions  made,  that  in  all  actions  relating  to  the 
wife's  separate  property,  an  action  might  be  brought  in  the  name 
of  the  wife  alone,  without  joining  the  husband,  trustee,  or  any 
other  person. 

In  this  case,  the  facts  stated  in  respect  to  those  notes,  so  far 
as  regards  the  right  of  Mrs.  Rynders  to  them,  show  that  they 
were  given  for  money  loaned  by  Mr.  Rynders,  at  various 
periods,  to  Mr.  Burton,  and  prior  to  the  time  of  making  those 
notes,  and  also,  that  when  they  were  made,  there  were  sugges- 
tions made  by  Mr.  Burton,  that  Mr.  Rynders,  probably,  would 
go  out  of  office  without  anything,  and  that  it  might  be  desirable 
to  make  the  notes  payable  to  Mrs.  Rynders,  and  payable  at  a 
long  period — at  all  events,  beyond  the  period  of  his  continnance 
in  office.  To  this,  Mr.  Rynders  assented,  which  was  virtually 
transferring  the  property  in  the  notes  to  Mrs.  Rynders,  and  the 
notes  were  made  payable  to  her.  This  coincides  with  a  case  de- 
cided by  Baron  Parke,  which  was  an  action  upon  a  promissory 
note  made  to  a  wife.  "  A  promissory  note,"  he  said,  "  is  not  a 
personal  chattel  in  possession,  but  a  chose  in  action,  of  a  pecu- 
liar nature,  which  may  be  transferred  according  to  the  custom  of 
merchants  ;  when  a  chose  in  action  as  well  as  a  promissory  note 
is  given  to  the  wife,  the  husband  may  elect  to  let  the  wife  have 
the  benefit  of  it."  The  question  arose  in  this  case,  after  the 
wife's  death,  whether  the  husband  could  sue  upon  the  note,  and 
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the  court  held  that  he  could  not,  that  it  was  a  chose  in  action ; 
that  it  had  never  been  reduced  by  him  to  possession,  by  the 
husband,  and  that  the  wife  having  died,  and  he  could  not 
maintain  an  action  upon  the  note. 

In  this  particular  case,  there  is,  in  my  judgment,  nothing  in 
the  law  which  precludes  a  transfer  of  this  note  to  Mrs.  Rynders. 
There  are  no  persons  that  can  be  interested,  unless  it  should  be 
creditors.  If  Mr.  Rynders,  at  the  time,  was  insolvent,  of  course 
the  transfer  would  not  be  good  as  against  his  creditors,  but 
where  nothing  of  that  kind  exists,  I  know  nothing  in  the  law 
to  prevent  a  husband  from  transferring  property  by  gift,  or 
otherwise,  to  his  wife. 

The  whole  question  in  the  case,  is  whether  it  was  a  transfer 
of  this  nature. 

Burton,  it  is  claimed,  owed  Rynders  a  certain  sum  of  money, 
for  which  he  had  agreed  to  give  Rynders  obligations  promising 
to  pay  it  in  several  sums  at  expressed  periods,  and  instead  of 
making  the  notes  payable  to  Mr.  Rynders,  it  was  agreed  to 
make  them  payable  to  Mrs.  Rynders,  and  vest  the  property  in 
her,  as  her  separate  property. 

It  then  became  a  chose  in  action,  and  there  can  be  no  ques- 
tion as  to  the  right  of  Mrs.  Rynders  to  maintain  an  action  in 
her  own  name,  the  moment  it  becomes  a  part  of  her  separate 
estate.  The  only  question  for  you  to  pass  upon,  is  the  intention 
of  the  parties — whether  their  intention  was  to  transfer  the  notes 
to  Mrs.  Rynders  ;  and  the  only  point  of  difficulty  on  that  ques- 
tion is,  that  the  notes  were  afterwards  handed  back  by  Mrs. 
Rynders,  to  her  husband,  and  placed  by  him  in  the  safe  in  his 
office.  I  will  leave  the  whole  question  to  you,  as  a  matter  of 
fact,  to  say  what  the  intention  of  the  parties  was  as  regards  this 
transfer.  If  you  should  arrive  at  the  conclusion  that  the  notes 
were  transferred  without  any  collusion,  then  I  know  of  no  law 
which  would  prevent  the  plaintiff  from  suing  in  her  own  name. 

It  is  stated  that  there  were  various  loans  made  by  Mr.  Ryn- 
ders to  Mr.  Burton,  during  the  life-time  of  the  latter,  which, 
according  to  the  statement  of  the  principal  witness,  Mr.  Thomp- 
son, amounted  to  something  over  $3,000  dollars — the  precise 
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amount  he  was  unable  to  recollect,  the  due  bills  not  being  in 
existence.  I  do  not  propose  to  go  over  the  evidence  as  detailed 
by  the  witness,  both  on  his  direct  and  cross  examination.  It 
was  given  with  considerable  minuteness  and  particularity. 

I  am  requested  to  say,  in  respect  to  that  species  of  evidence, 
what  the  law  is.  It  has  been  said  by  judges,  commentators  and 
writers  on  the  law,  that  evidence  of  admissions  or  confessions 
given  in  the  course  of  conversation  are  very  unsafe,  for  the 
reason  that  such  evidence  maybe  easily  fabricated,  and  difficult 
to  contradict  where  the  person  who  made  the  confession  or  ad- 
mission is,  as  in  this  case,  dead.  It  is  subject  moreover,  as  all 
evidence  of  this  character  must  be,  to  the  possibility  of  mis- 
conception on  the  part  of  the  person  to  whom  the  conversation 
was  addressed.  It  is  not  an  unfrequent  occurrence,  when  two 
parties  are  examined  in  respect  to  a  conversation,  that  a  material 
difference  exists  between  them  as  to  what  was  said,  or  their 
understanding  of  it.  I  shall  only  say  to  you,  that  in  regard 
to  testimony  of  this  kind,  you  must  judge  from  your  own 
impression  of  the  witnesses.  It  would  not  be  proper  that  I 
should  say  anything  further  upon  the  subject — twelve  men  are 
much  more  competent  to  form  a  correct  conclusion  in  such  a 
matter  than  one  could  be.  I  leave  the  question  entirely  to  you 
to  determine. 

As  to  this  contract  of  Mr.  Burton's,  promising  to  pay  to  Mr. 
Bynders  $15,000,  if  an  Act  of  Congress  should  be  passed  for 
the  purchase  of  the  premises  in  Chambers  Street,  at  the  sum  of 
$215,000,  is  wholly  void.  If  these  notes  depended  at  all  upon 
the  validity  of  that  contract,  in  whole  or  in  part,  the  plaintiff 
cannot  recover,  and  Mr.  Bynders  will  be  compelled  to  sue  upon 
the  original  consideration. 

I  was  asked  by  counsel  to  charge,  that  as  matter  of  law, 
there  can  be  no  recovery  on  the  notes,  because  they  were  made 
under  the  contemplation  of  an  illegal  contingency  which  did 
not  happen.  1  decline  to  do  so. 

Exceptions  were  taken  to  portions  of  the  charge.  The  jury 
rendered  a  verdict  for  the  plaintiff,  for  the  amount  of  the  notes, 
and  interest. 
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The  defendants  appealed  from  the  judgment  entered  on  the 
verdict. 

Cram  <&  Robinson,  for  appellants. 

Holmes  &  McKeag,  and  Luther  R.  Marsh,  for  respondent. 

BY  THE  COUET.* — JOSEPH  F.  DALY,  J. — The  question  first 
to  be  considered  in  this  case,  is  whether  Mrs.  Rynders  can  main- 
tain this  action  without  joining  her  husband  as  plaintiff,  or 
waiting  until  she  obtained  title  to  the  notes  by  his  death.  Her 
husband,  Isaiah  Rynders,  by  giving  certain  considerations  to 
"Wm.  E.  Burton,  procured  Burton  to  execute  to  the  order  of 
Mrs.  Rynders  two  negotiable  promissory  notes,  dated  May  1, 
1859,  each  for  $2,000,  without  interest,  one  payable  two  years 
and  the  other  four  years  after  date.  Burton  delivered  these 
two  notes  to  Mr.  Rynders,  who  took  them  and  gave  them  to* 
his  wife,  saying  "  there  was  a  present  for  her,"  and  she 
thanked  him. 

After  the  death  of  Burton,  she  indorsed  the  notes  to  have 
them  sued  upon,  at  the  request  of  her  husband,  and  delivered 
them  to  him  for  that  purpose.  She  stated  that  she  gave  no 
consideration  for  the  notes,  but  also  states  that  she  gave  to  her 
husband  a  portion  of  the  patrimony  received  by  her  several 
years  before.  The  parties  were  married  in  1854.  and  the  notes 
of  Burton  were  procured  and  delivered  to  her  in  1859. 

This  action  was  commenced  in  1863. 

At  common  law,  the  plaintiff  would  have  had  no  right  of 
action.  Even  though  Burton  had  made  the  notes  payable  to 
Mrs.  Rynder's  order,  and  her  husband  had  delivered  them  to 
her,  he  had  the  right  to  repossess  himself  of  them,  to  receive 
payment  of  them  and  to  sue  for  and  collect  them  from  the 
maker.  His  gift  of  them  to  his  wife  conferred  on  her  no  right 
of  which  he  could  not  divest  her  at  will  during  his  life-time,  and 
only  upon  his  death  would  the  right  of  action  ensue  to  her. 

*  Present,  Loew,  Larremore  and  J.  F.  Daly,  J.  J. 
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Tliis  rule  has  been  settled  beyond  dispute.  (Gates  v.  Madeley, 
6  Mees.  &  Welsby,  425.) 

The  husband  could  not  procure  any  conveyance  to  his  wife 
of  personal  property  which  he  could  not  immediately  after- 
wards reduce  to  his  own  possession,  and  no  declarations  or  acts 
of  his  could  confer  on  her  more  than  the  right  of  survivorship. 
The  Act  of  1848,  however,  prevented  the  husband  possessing 
himself  of  property  belonging  to  his  wife,  and  the  act  of  1849 
prevented  his  possessing  himself,  by  marital  right,  of  any  prop- 
erty she  might  acquire  by  gift  from  any  person  save  himself. 
So  far  as  direct  gifts  from  husband  to  wife  are  concerned,  the 
common  law  is  unaltered. 

A  husband  canrfbt  make  direct  conveyance  to  his  wife  ex- 
cept under  the  terms  of  the  statute.  But  where  a  third  person 
conveys  to  the  wife,  the  Statutes  of  1848  and  1849  vest  the 
property  in  her  without  question. 

It  may  be  that  where  the  consideration  of  such  conveyance 
is  paid  by  the  husband,  the  interposition  of  a  third  person  is  a 
device  to  make  the  laws  of  1848  and  1849  operative  and  escape 
the  common  law  disability. 

But  this  question  the  Courts  will  never  inquire  into  save  on 
the  application  of  a  creditor  of  the  husband ;  no  other  person, 
still  less  the  very  third  party  who  made  the  conveyance  or  his 
personal  representatives,  will  be  permitted  to  question  the  title 
of  the  wife  so  far  as  it  depends  upon  the  consideration  flowing 
from  her  to  her  husband. 

In  this  case  the  notes  in  suit  are  not  to  be  deemed  a  gift 
from  Mr.  Rynders  to  Mrs.  Rynders  in  the  view  of  the  common 
law,  but  are  to  be  considered  as  a  conveyance  to  Mrs.  Rynders 
from  Burton,  or  rather  a  contract  between  her  and  Burton  in 
which  the  husband  has  no  concern.  Mr.  Rynders  had  a  right 
to  make  over  a  consideration  to  Burton  to  induce  the  latter  to 
enter  into  an  obligation  with  a  third  party,  and  that  this  third 
party  is  the  wife  of  Rynders  does  not  affect  the  liability  of 
Burton  in  his  contract :  his  contract  is  with  the  wife  alone ;  he 
is  liable  to  her  alone,  and  his  rights  are  fully  protected  by  an 
adjudication  in  the  action  brought  by  her.  It  is  now  impossi- 
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ble  for  Mr.  Rynders  to  pursue  Mr.  Burton's  estate  for  any  debt 
which  formed  the  consideration  of  these  notes,  even  if  the  right 
of  action  continued  in  Rynders  notwithstanding  the  notes, 
since  the  Statute  of  limitations  would  prevent  such  an  attempt, 
and  it  is  difficult  to  see  what  wrong  can  be  done  by  suffering 
the  action  in  its  present  shape  to  proceed. 

The  only  valid  plea  of  the  defendants  to  this  action  is  the 
validity  of  the  consideration  of  the  notes  as  between  Burton 
and  Mr.  Rynders.  The  defendants  claim  that  the  notes  are 
void  because  they  are  mentioned  in  the  illegal  agreement  made 
by  Burton  and  dated  Nov.  26,  1858.  They  do  not  appear  to 
be  any  part  of  the  consideration  of  that  agreement.  If  that 
corrupt  agreement  were  carried  out  it  woute  appear  that  Ryn- 
ders and  not  Burton  was  to  pay  the  notes.  Burton  had  made 
the  notes  to  Mrs.  Rynders  and  was  prima  facie  liable  upon 
them.  He  then  agrees  to  pay  Rynders  $15,000  on  a  corrupt 
consideration  ;  but  this  $15,000  was  not  to  be  paid  unless  Ryn- 
ders should  resign  these  two  notes. 

They  were  the  wife's  property,  and  the  presumption  must  be 
that  Rynders  in  order  to  get  them,  to  deliver  up  to  Burton 
must  purchase  the  notes  from  his  wife,  and  this  before  the  last 
one  was  due.  This  corrupt  agreement  does  not  on  its  face  af- 
fect the  wife.  She  holds  a  claim  against  Burton,  and  the  latter 
enters  into  an  illegal  bargain  whereby  Rynders  is  to  pay  them. 

She  is  not  a  party  nor  privy  to  this  bargain ;  whether  it 
holds,  or  not,  she  has  her  claim  against  the  maker  providing 
there  is  a  good  consideration  to  sustain  them.  The  defendants 
then  introduce  testimony  of  the  declarations  of  Burton  to  a 
third  party  (Burton  being  dead  at  the  time  of  the  trial)  to  show 
that  these  notes  were  given  by  him  to  Rynders  as  part  of  the 
corrupt  bargain  which  resulted  in  the  illegal  agreement  of  Nov. 
26, 1858  ;  the  plaintiff  introduces  testimony  to  show  that,  wholly 
apart  from  that  bargain,  Burton  was  before  Nov.  26,  1858,  in- 
debted to  Rynders  in  about  $3,000,  for  borrowed  money  for 
which  due  bills  were  held  by  Rynders.  Burton  went  to  Balti- 
more with  an  enclosure  for  Rynders  containing  the  due  bills 
to  meet  Rynders  and  effect  a  settlement  with  the  latter,  and  in 
the  spring  or  summer  of  1859  Rynders  returned  with  the  notes. 
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The  whole  testimony  was  sufficient  to  warrant  a  finding  that 
the  settlement  was  concluded  on  the  basis  of  giving  the  notes 
for  the  due  bills  :  Burton  said  it  was  so,  and  the  long  time  the 
notes  were  to  run,  taken  with  the  uncertainty  as  to  the  amount 
of  interest  then  accrued  on  the  due  bills,  added  to  the  legal  in- 
terest which  was  included  in  the  notes  for  the  time  they  were 
to  run,  might  have  properly  made  up  the  full  face  of  the  notes. 
The  question  was  one  of  fact  and  was  wholly  left  to  the  jury 
by  the  exceedingly  full  and  fair  charge  of  Chief  Justice  Daly, 
who  presided  at  the  trial. 

The  jury  found  for  the  plaintiff,  and  the  evidence  was  suffi- 
cient to  warrant  the  verdict.  This  disposes  of  the  case.  The 
judgment  should  be  affirmed. 

Judgment  affirmed. 


KELSON  McSTEA  v.  EDWARD  MATTHEWS,  IMPLEADED  &c. 

A  state  of  "war  cannot  exist  between  the  United  States  and  any  foreign  power, 
or  between  it  and  any  portion  of  its  own  citizens,  until  a  state  of  war  has  been 
recognized  by  the  Congress  of  the  United  States. 

The  late  rebellion  of  the  Southern  States  was  not  such  a  state  of  war  as  to  dissolve 
a  copartnership  between  a  resident  of  an  insurrectionary  and  a  resident  of  a 
loyal  State,  until  the  passage  of  the  Act  of  Congress,  July  13th,  1861,  recog- 
nizing a  state  of  war. 

Held,  therefore,  in  an  action  against  a  copartnership,  composed  of  citizens  of  Loui- 
siana and  a  citizen  of  New  York,  upon  an  acceptance  made  by  the  firm  prior  to 
the  passage  of  the  Act  of  July  13th,  1861,  that  the  latter  was  liable,  but  he  was 
not  liable  for  obligations  contracted  in  the  firm  name  subsequent  to  the  passage 
of  that  act. 

Where  in  an  action  against  a  copartnership  on  an  acceptance  by  it,  a  party  is 
shown  to  have  acted  as  a  partner,  and  to  have  accepted  the  drafts  in  suit  in  the 
firm  name,  he  is  estopped  from  denying  the  copartnership. 

APPEAL  by  the  defendant  Matthews  from  a  judgment  entered 
on  the  verdict  of  a  jury  at  trial  term. 
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The  action  was  brought  to  recover  the  amount  of  two 
acceptances  and  a  promissory  note,  alleged  to  have  been  made 
by  the  defendants  as  copartners  under  the  firm  name  of  Brander, 
Chambliss  &  Co. 

The  defendant  Matthews  interposed  the  defense  that  he  was 
not  a  member  of  the  firm  at  the  time  the  acceptances  were 
given  and  the  promissory  note  was  made,  the  firm,  as  alleged, 
having  been  previously  dissolved. 

It  appeared  on  the  trial  that  the  defendant  and  appellant 
Matthews  resided,  at  the  time  the  acceptances  and  note  were 
given,  in  New  York,  the  other  defendants  being  residents  of 
New  Orleans. 

It  also  appeared  that  on  the  27th  day  of  March,  1861,  the 
defendants  Chambliss,  Brander,  Junior,  and  Matthews,  acting 
for  himself  as  well  as  the  attorney  in  fact  of  James  S.  Brander, 
Senior,  executed  certain  partnership  articles,  by  which  they 
agreed  to  form  a  limited  partnership,  which  was  to  commence 
on  the  date  of  the  copartnership  agreement  and  continue  until 
the  1st  day  oi  July,  1862,  unless  sooner  dissolved,  as  provided. 
James  S.  Brander,  Junior,  Chambliss  and  Matthews  were  to  be 
general  partners,  and  James  S.  Brander,  Senior,  a  special  part- 
ner. 

At  the  time  of  the  execution  of  these  articles  of  copartner- 
ship James  S.  Brander,  Senior,  was  in  the  island  of  Nassau,  and 
the  partnership  agreement  provided  that  a  copy  thereof  should 
be  immediately  transmitted  to  him  for  his  approval,  and  in  case 
of  his  refusal  the  agreement  should  become  null  and  void. 

A  copy  of  the  copartnership  agreement  was  transmitted  to 
him,  and  was  received  by  him  in  May,  1861,  and  he  at  once 
refused  to  give  his  assent. 

In  the  meantime  the  firm  of  Brander,  Chambliss  &  Co.  went 
on  with  the  proposed  business,  the  defendant  Matthews  taking 
an  active  part  in  its  management. 

On  the  23d  day  of  April,  1861,  at  New  Orleans,  a  draft  was 
drawn  bearing  that  date,  for  $8,050  6-100  on  Brander,  Cham- 
bliss  &  Co.,  and  accepted  by  them. 

The  testimony  was  conflicting  whether  that  draft  was  ac- 
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cepted  in  the  name  of  the  firm  by  James  S.  Brander,  Junior, 
or  by  the  defendant  Matthews. 

On  the  26th  day  of  April,  1861,  the  defendant  Matthews, 
acting  for  the  firm  of  Brander,  Chambliss  &  Co.,  executed  a 
power  of  attorney  appointing  one  Burke  the  attorney  in  fact 
of  the  said  firm. 

Prior  to  April  23d,  1861,  the  State  of  Louisiana  had  seceded 
from  the  United  States.  On  the  15th  of  April  and  19th  of 
April,  1861,  the  President  by  his  proclamation  declared  that 
the  insurrection  existed,  and  that  the  ports  of  Louisiana,  with 
those  of  other  Southern  States,  were  under  blockade. 

On  the  13th  day  of  July,  1861,  an  Act  of  Congress  was 
passed,  authorizing  the  President  to  issue  a  proclamation  de- 
claring the  inhabitants  of  any  State  where  insurrection  existed 
in  a  state  of  insurrection  against  the  United  States,  and  the 
Act  declared  that  thereupon  "  all  commercial  intercourse  "  by 
and  between  the  same  and  the  citizens  "  thereof  and  the  citizens 
of  the  rest  of  the  United  States  "  shall  cease  and  be  unlawful  so 
"  long  as  such  condition  of  hostilities  shall  continue,"  and  on 
the  16th  of  August,  1861,  the  President  issued  his  proclamation 
declaring  Louisiana  with  other  States  in  a  state  of  insurrection 
against  the  United  States,  and  forbidding  all  commercial  inter- 
course with  the  inhabitants  of  such  States. 

In  October,  1861,  Brander  &  Chambliss  published  a  notice 
of  the  dissolution  of  the  firm  of  Brander,  Chambliss  &  Co.,  and 
of  the  withdrawal  of  the  defendant  Matthews  therefrom. 

On  the  26th  day  of  February,  1862,  at  JSTew  Orleans,  a 
draft  was  drawn  bearing  that  date  on  Brander,  Chambliss,  & 
Co.  for  $1,169  99  and  accepted  by  them  "per  G.  Burke,  atty.," 
and  on  the  same  day  another  draft  was  drawn  for  $107  97  and 
accepted  in  the  same  way,  and  on  the  2d  day  of  January,  1862, 
the  firm,  "  per  G.  Burke,"  gave  their  promissory  note  for 
$864  25.  This  action  was  brought  upon  the  three  drafts  and 
promissory  note. 

The  jury  were  instructed  to  find  a  verdict  for  the  plaintiff 
for  the  full  amount  claimed,  and  from  the  judgment  entered 
upon  this  verdict  Matthews  appealed. 
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John  Sherwood,  for  appellant. 

I.  The  copartnership  agreement  was  rendered  absolutely 
void  by  the  disapproval  of^  Mr.  Brander,  Sr.     But  if  any  co- 
partnership ever  existed,  it  was  dissolved  by  Brander  &  Chamb- 
liss  on  the  21st  of  October,  1861,  by  the  publication  of  a  notice 
of  dissolution  of  the  firm  by  the  members  in  New  Orleans. 

II.  If  any  copartnership  existed,  it  was  dissolved  as  to  the 
defendant  Matthews,  a  resident  of  New  York,  by  the  war  of 
the  rebellion,  and  he  cannot  be  held  liable  upon  any  contracts 
of  the  firm  made  after  the  war  began.     The  State  of  Louisiana 
had  seceded  from  the  United  States  prior  to  April  23d,  1861. 
The  proclamations  of  President  Lincoln  of  April  15th  and 
April  19th,  1861,  declared  that  the  insurrection  existed  and  the 
ports  of  Louisiana  (among  those  of  other  States)  to  be  under 
blockade. 

The  President,  by  authority  of  the  act  of  Congress  (July 
13th,  1861,)  did,  by  proclamation  of  16th  of  August,  1861,  de- 
clare Louisiana  and  other  States  in  a  state  of  insurrection 
against  the  United  States  and  forbode  all  commercial  inter- 
course with  the  inhabitants  of  such  States. 

The  state  of  war  existed  without  any  formal  declaration. 
All  the  people  of  each  State  in  insurrection  against  the  United 
States  must  be  regarded  as  enemies.  (The  Venice,  2  "Wallace, 
274 ;  Mrs.  Alexander's  Cotton,  2  Id.  404.) 

Partnership  as  to  enemies  is  impossible.  The  existence  of 
a  state  of  hostilities  between  the  countries  renders  illegal  all 
commercial  intercourse  between  their  citizens.  (Griswold  v. 
"Waddington,  15  Johns.  57  ;  16  IT).  438 ;  The  Rapid,  8  Cranch, 
155 ;  Scholefield  v.  Eichelberger,  7  Peters,  585.)  Notice  of  the 
dissolution  is  unnecessary,  for  war  itself  is  notice.  (Case  of 
the  William  Bagally,  5  Wallace,  507  ;  Hanger  v.  Abbott,  6  Id. 
535 ;  Swinnerton  v.  The  Columbia  Ins.  Co.,  37  N.  Y.  178 ; 
Sanderson  v.  Morgan,  39  N.  Y.  231 ;  Allen  v.  Hussel,  12  Amer. 
Law  Keg.  302 ;  Billgerry  v.  Branch,  17  Ib.  33 ;  Coppell  v.  Hall, 
7  Wallace,  555.) 

III.  This  action  was  commenced  March  4th,  1864,  and  the 
plaintiff  is  and  was  a  resident  of  Louisiana,  and  during  the 
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existence  of  the  war  had  no  status  in  the  courts  of  this  State. 
There  is  no  proof  of  his  having  taken  the  oath  of  allegiance. 
(Sanderson  v.  Morgan,  39  N.  Y.  231.) 

IY.  All  contracts  between  citizens  of  the  different 
States  being  absolutely  void,  after  April  15th,  1861,  the  de- 
fendant is  not  estopped  by  his  acts,  such  as  letters  written  by 
him  after  that  date,  from  setting  up  the  defense  of  dissolution 
of  copartnership.  The  defense  is  allowed  not  for  the  sake  of  a 
defendant,  but  for  the  law  itself.  (Oriswold  v.  Waddington, 
16  Johns.  484;  Coppell  v.  Hall,  7  Wallace,  558.) 

Y.  The  plaintiff  cannot  recover  interest.  (Jackson  Ins.  Co. 
v.  Stewart,  U.  S.  Cir.  for  Maryland,  Amer.  Law  Reg.,  N.  S. 
Yol.  6,  732 ;  Tucker  v.  Watson,  ib.  220,  2  Nott  &  McCord, 
498  ;  Wall  v.  Robson,  2  Nott  &  McCord,  258,  2  Cranch,  272, 
3  II.  54  (J.  Washington),  Peters  0.  C.  R.  496.) 

Martin  &  Smith  and  Augustus  F.  Smith,  for  respondents. 

I.  The  evidence  that  Matthews  was  a  partner  was  complete 
without  any  reference  to  the  articles  of  agreement  or  the  private 
stipulations  of  the  parties.     (2  Greenleaf  s  Ev.  §  479 ;  Collyer 
on  Part.  §770.) 

II.  No  such  state  of  war  existed  on  April  26th,  1861,  as 
could  affect  the  validity  of  the  notes.     A  war  to  be  a  war  must 
be  declared  or  recognized  by  Congress.     (Constitution  U.  S, 
Art,  1,  §  8,  sub  §  10.)     A  state  of  actual  hostilities  is  not  con- 
clusive. (1  Kent,  Com.  55  and  61,  note  5  /  Lawrence's  Wheaton, 
505.)     The  rebellion  is  called  an  insurrection  as  late  as  the 
Act  of  Congress  of  July  12th,  1861. 

BY  THE  COURT  * — YAN  BRUNT,  J.  The  defendant  Matthews 
claims  that  no  recovery  can  be  had  against  him  in  this  action, 
first,  because  he  was  not  at  the  time  of  the  acceptance  of  the 
drafts,  and  the  making  of  the  promissory  notes  in  suit,  a  mem- 
ber of  the  firm  of  Brander,  Chambliss  &  Co.,  and  second,  be- 
cause, if  the  partnership  had  been  formed,  it  had  been  dissolved 

*  Present — Loew  and  Van  Brunt,  JJ. 
VOL.  III.— 23 
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(J)  by  the  war  of  the  rebellion  ;  (2)  by  the  refusal  of  Brander, 
Senior,  to  sanction  the  formation  of  the  firm ;  (3)  by  the  pro- 
clamation of  Aug.  16th,  1861 ;  (4)  by  the  act  of  the  parties  and 
the  notice  of  dissolution  in  October,  1861. 

The  fact  that  Matthews  was  a  member  of  the  firm  of  Bran- 
der, Chambliss  &  Co.  would  seem  to  be  sufficiently  established 
by  the  admissions  of  Matthews  himself,  contained  in  the  power 
of  attorney  to  Burke,  dated  April  26th,  1861,  wherein  he 
describes  himself  as  a  member  of  that  firm.  There  is  no  pre- 
tense that  if  that  firm  was  ever  formed,  it  was  done  at  any  other 
time  than  when  the  written  articles  of  copartnership  were 
signed  on  the  27th  of  March,  1861.  In  fact,  the  witness  Burke 
testifies  that  Matthews  took  an  active  part  in  the  formation  of 
the  partnership  and  in  the  management  of  the  business  after- 
wards, and  that  during  the  time  that  he  remained  in  New  Or- 
leans, after  its  formation,  he  daily  attended  to  its  business,  and 
that  after  he  arrived  in  New  York  he  wrote  letters  frequently 
in  relation  to  the  business  of  the  firm.  Burke  further  testifies 
that  the  firm  went  on  in  their  business  without  waiting  for  the 
assent  of  James  S.  Brander,  Senior.  The  draft  of  April  23d, 
1861,  was  accepted  under  the  personal  supervision  of  Matthews. 
It  would  thus  seem  to  be  clear  that  the  defendant  Matthews 
was  a  member  of  the  firm  on  the  23d  of  April,  1861,  unless  the 
firm  had  been  dissolved  by  the  rebellion.  This  brings  us  to  the 
consideration  of  the  more  difficult  point  in  the  case,  what  effect 
did  the  rebellion  have  upon  agreements  of  this  nature  where  the 
contracting  parties  resided  in  different  sections.  Are  they  dis- 
solved by  it,  and  if  so,  when  ?  I  need  not  attempt  to  show  that 
the  breaking  out  of  a  war  between  two  countries  dissolves  by 
the  mere  force  and  effect  of  war  itself  all  existing  partnerships 
between  citizens  or  subjects  of  the  two  countries.  (Griswold 
v.  Waddington,  16  John,  438.)  This  principle  has  been  so  long 
.  settled  that  it  is  not  now  open  for  discussion. 

In  the  case  of  the  commencement  of  hostilities  between  two 
countries  there  is  no  difficulty  in  determining  "when  a  war  be- 
gan, and  that  is  especially  so  as  respects  the  United  States  of 
America,  because  the  right  of  making  war  is  lodged  by  our 
Constitution  in  Congress,  and  before  it  can  exist,  it  must  be  re- 
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cognized  or  declared  by  the  war-making  power  of  the  govern- 
ment. But  in  the  case  of  a  rebellion,  civil  war  or  insurrection, 
at  first  it  might  seem  impossible  to  fix  a  general  rule  which 
would  serve  as  a  clear  and  safe  guide  to  all  persons  who  may 
have  been  engaged  in  commercial  ventures  in  the  district  in 
which  the  rebellion  or  insurrection  has  arisen. 

And  this  difficulty  arises  from  determining  when  the  in- 
surrection attains  the  dignity  of  war. 

Mr.  Justice  Nelson  in  his  dissenting  opinion  in  the  Prize 
cases  (2  Black,  635),  has  so  ably  and  logically  treated  this  sub- 
ject that  it  only  seems  necessary  to  quote  from  that  opinion  in 
order  to  show  what  rule  should  govern  the  case  now  under  con- 
sideration. He  says  "  In  the  case  of  a  rebellion  or  resistance  of  a 
portion  of  the  people  of  a  country  against  the  established  gov- 
ernment, there  is  no  doubt  if  in  its  progress  and  enlargement 
the  government  thus  sought  to  be  overthrown  sees  fit,  it  may 
by  the  competent  power  recognize  or  declare  the  existence  of 
a  state  of  civil  war,  which  will  draw  after  it  all  the  consequences 
and  rights  of  war  between  the  contending  parties,  as  in  the  case 
of  a  public  war." 

"  Mf.  Wheaton  observes,  speaking  of  civil  war,  'But  the  gen- 
eral usage  of  nations  regards  such  a  war  as  entitling  both  the 
contending  parties  to  all  the  rights  of  war  as  against  each  other 
and  even  as  respects  neutral  nations.'  But  before  an  insurrec- 
tion against  the  established  government  can  be  dealt  with  on 
the  footing  of  a  civil  war  within  the  meaning  of  the  law  of  na- 
tions and  the  constitution  of  the  United  States,  and  which  will 
draw  after  it  belligerent  rights,  it  must  be  recognized  or  de- 
clared by  the  war  making  power  of  the  government.  No  pow- 
er short  of  this  can  change  the  legal  status  of  the  Government 
or  the  relations  of  its  citizens  from  that  of  peace  to  a  state  of 
war  or  bring  into  existence  all  those  duties  and  obligations  of 
neutral  third  parties  growing  out  of  a  state  of  war.  The  war 
making  power  of  the  Government  must  be  exercised  before  the 
changed  condition  of  the  Government  and  people  and  of  neutral 
third  parties  can  be  admitted.  There  is  no  difference  in  this 
respect  between  a  civil  or  public  war." 

After  discussing  at  considerable  length  the  provisions  made 
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by  the  constitution  and  acts  of  Congress  for  the  suppression  of 
insurrection,  the  learned  judge  continues :  "  The  war  carried  on 
by  the  President  against  the  insurrectionary  districts  in  the 
Southern  States,  as  in  the  case  of  the  King  of  Great  Britain  ill 
the  American  Revolution,  was  a  personal  war  against  those 
in  rebellion,  and  with  encouragement  and  support  of  loyal 
citizens,  with  a  view  to  their  co-operation  and  aid  in  suppressing 
the  insurgents,  with  this  diiference,  as  the  war  making  power 
belonged  to  the  King,  he  might  have  recognized  or  declared 
the  war  at  the  beginning  to  be  a  civil  war,  which  would  draw  af 
ter  it  all  due  rights  of  a  belligerent ;  but  in  the  case  of  the 
President  no  such  power  existed  :  the  war,  therefore,  from  ne- 
cessity, was  a  personal  war,  until  Congress  assembled  and  acted 
upon  this  state  of  things. 

"  Down  to  this  period  the  only  enemy  recognized  by  the 
Government  was  the  persons  engaged  in  the  rebellion,  all 
others  were  peaceful  citizens,  entitled  to  all  the  privileges  of 
citizens  under  the  constitution.  Certainly  it  cannot  rightfully 
be  said  that  the  President  has  the  power  to  convert  a  loyal 
citizen  into  a  belligerent  enemy  or  confiscate  his  property  as 
enemy's  property."  • 

On  the  13th  of  July,  1861,  Congress  having  been  assembled 
on  the  call  for  an  extra  session,  passed  an  act  authorizing  the 
President  by  proclamation  to  interdict  all  trade  and  intercourse 
between  all  the  inhabitants  of  States  in  insurrection  and  the 
rest  of  the  United  States.  In  pursuance  of  the  authority  con- 
ferred upon  him  by  that  act,  the  President  issued  his  proclam- 
ation on  the  16th  of  August,  1861,  embracing  Louisiana  and 
the  other  States  in  rebellion. 

Mr.  Justice  Nelson  observes  that  "  This  act  of  Congress 
recognized  a  state  of  civil  war  between  the  government  and  the 
confederate  States,  and  made  it  territorial.  The  act  of  Parlia- 
ment of  1776  which  converted  the  rebellion  of  the  colonies  into 
a  civil  territorial  war,  resembles,  in  its  leading  features,  the  act 
to  which  we  have  referred.  Government  in  recognizing  or  de- 
claring the  existence  of  a  civil  war  between  itself  and  a  portion 
of  the  people  in  insurrection  usually  modifies  its  effects  with  a 
view,  as  far  as  practicable,  to  favor  the  innocent  and  loyal  citi- 
zens or  subjects  involved  in  the  war." 
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From  the  foregoing  it  must  inevitably  follow  that  a  state  of 
war  cannot  exist  between  the  United  States  and  a  foreign  gov- 
ernment or  the  United  States  and  a  portion  of  its  own  citizens, 
until  a  state  of  war  is  recognized  by  the  war  making  power, 
which  by  our  constitution  is  lodged  in  the  Congress  of  the 
United  States.  It  would  thus  appear  that  war  under  our  sys- 
tem of  government  can  exist  only  by  act  of  Congress,  which 
requires  the  action  of  two  of  the  great  departments  of  the 
government,  the  Executive  and  Legislative. 

The  insurrection  in  the  Southern  States  did  not  therefore, 
before  the  passage  of  the  act  of  Congress  of  July  13,  1861,  at- 
tain to  the  dignity  of  war.  This  not  only  follows  from  our 
system  of  government,  but  the  rule  thus  established  commends 
itself  to  our  good  judgment  as  establishing  a  fixed  and  certain 
point  of  time,  when  every  man  may  know  when  his  engage- 
ments with  the  residents  of  the  districts  in  insurrection  are  dis- 
solved by  the  mere  force  of  the  insurrection  or  war  itself. 

If  any  other  rule  is  adopted,  every  person  who  may  be  en- 
gaged in  business  in  that  portion  of  the  country  -in  insurrection 
or  who  may  have  commercial  relations  with  the  residents  of 
such  districts,  would  be  entirely  at  a  loss  to  determine  when 
commercial  intercourse  with  the  residents  of  the  insurrection- 
ary district  became  unlawful  and  when  his  engagements  with 
such  residents  had  become  suspended  by  reason  of  such  insur- 
rection. He  would  be  left  to  grope  his  way  in  the  dark,  with- 
out any  guide  whatever  to  aid  him.  It  is  not  the  policy  ot 
the  law  to  adopt  a  rule  which  involves  uncertainty  when  pre- 
ciseness  can  be  as  easily  attained.  The  justice  of  the  rule  laid 
down  by  Mr.  Justice  Nelson  commends  itself  to  us,  not  only  be- 
cause it  is  most  in  accordance  with  the  theory  of  our  govern- 
ment, but  also  because  it  is  the  one  which  will  enable  every 
man  to  act  with  certain  knowledge  as  to  the  effects  of  his  acts, 
and  to  ascertain  when  his  commercial  intercourse  with  the  peo- 
ple in  insurrection  is  illegal. 

Applying  these  principles  to  the  case  now  under  considera- 
tion, it  will  be  seen  that  the  defendant  Matthews  is  liable  as  a 
member  of  the  firm  of  Brander,  Chambliss  and  Co.,  upon  the 
draft  for  $8,050.06  dated  New  Orleans,  April  23d,  1861,  but 
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that  this  firm  being  dissolved  by  the  recognition  by  Congress  of 
the  existence  of  a  state  of  war  between  the  United  States  and  the 
State  of  Louisiana  and  other  Southern  States,  he  is  not  liable 
upon  the  other  drafts  and  the  note  mentioned  in  the  complaint. 
The  judgment  must  be  reversed  with  costs  to  abide  the  event 
unless  the  plaintiff  stipulates  to  reduce  his  judgment  to  the 
amount  of  the  first  draft,  in  which  case  judgment  is  affirmed. 

Judgment  accordingly. 


MART  GKEEN  v.  JOHN  GKEEN. 

On  a  final  decree  in  a  suit  for  separation  against  the  husband  the  court  may  direct 
the  payment  by  the  defendant  of  a  sum,  by  way  of  counsel  fee,  to  the  plaintiff's 
attorney  for  services  performed  by  him  in  the  cause.  The  power  of  the  court, 
conferred  by  statute,  to  require  such  payment  in  an  action  for  divorce  "  during 
its  pendency,"  is  not  taken  away  by  the  final  decree  in  the  cause. 

The  amount  required  to  be  paid  to  the  wife,  in  a  suit  for  divorce  or  separation,  to 
enable  her  to  carry  on  the  suit,  is  discretionary  with  the  judge,  and  cannot  be 
reviewed  on  appeal. 

APPEAL  by  the  defendant  from  a  part  of  a  final  decree,  en- 
tered at  special  term. 

The  action  was  brought  to  obtain  a  decree  of  separation. 

Before  issue  was  joined  an  order  was  made  allowing  the 
plaintiff  alimony  pendente  lite,  and  also  the  sum  of  $250 
toward  defraying  her  necessary  costs,  expenses  and  counsel  fees. 
The  action  was  never  tried.  The  plaintiff  made  overtures  of 
settlement,  which  were  acceded  to  by  the  defendant,  but  the 
plaintiff's  attorney  refused  to  consent  to  a  discontinuance  of  the 
action  unless  the  defendant  would  pay  him  an  additional  coun- 
sel fee.  Upon  affidavits  stating  these  facts  the  defendant  moved 
for  an  order  to  discontinue  and  settle  the  action. 

Upon  such  motion  being  heard,  it  being  made  to  appear 
that  the  parties  had  agreed  to  a  settlement  of  the  case,  a  decree 
was  entered,  upon  motion  of  the  defendant's  attorney,  in  ac- 
cordance with  the  terms  of  the  settlement,  and  in  that  decree 
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the  court  granted  an  additional  allowance  of  $750,  by  way  of 
counsel  fee  to  the  plaintiffs  attorney. 

From  that  part  of  the  decree  granting  the  additional  allow- 
ance this  appeal  is  taken. 

A.  H.  fieavey,  for  appellant. 
JEdward  Fitch,  for  respondent. 

BY  THE  COURT.* — VAN  BBUNT,  J. — The  appellant  asks  to 
have  the  allowance  of  counsel  fee  stricken  out  of  the  decree  in 
this  action,  upon  two  grounds,  first,  because  the  court  had 
no  power  to  insert  an  allowance  for  counsel  fees  in  the  final 
decree  of  separation,  and,  second,  because  the  allowance  is 
excessive.  I  will  first  consider  the  question  as  to  the  power  of 
the  court  to  make  the  allowance.  The  language  of  the  statute 
is  as  follows : 

"  In  every  suit  brought  either  for  a  divorce  or  a  separation 
the  court  may,  in  its  discretion,  require  the  husband  to  pay  any 
sums  necessary  to  enable  the  wife  to  carry  on  the  suit  during  its 
pendency." 

It  is  claimed  by  the  appellant  that  this  section  gives  the 
court  no  power  by  its  final  decree  to  direct  the  payment  by  the 
defendant  of  any  sum  to  the  plaintiff's  attorney  as  a  counsel 
fee,  because  the  decree  being  a  final  decree  the  action  was 
thereby  terminated. 

This  view  of  the  statute  is  predicated  upon  the  assumption 
that  under  the  statute  the  court  cannot  make  any  allowance  to 
an  attorney  for  services  already  performed  in  an  action  for 
a  divorce  or  separation.  Such  an  allowance  is  made  just  as 
much  to  enable  the  wife  to  carry  on  the  suit  as  though  it  were 
made  in  advance  of  any  service  being  rendered,  because  the 
services  of  the  counsel  are  rendered  in  anticipation  of  siich  an 
allowance,  as  it  in  most  cases  is  the  only  way  in  which  they  can 
receive  compensation.  After  the  services  have  been  rendered 
the  court  can  the  better  determine  the  amount  at  which  such 
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an  allowance  ougtft  to  be  fixed,  because  then  they  are  fully 
aware  of  the  nature  of  the  services,  and  the  character  of  the 
litigation,  of  which  it  must  be  almost  entirely  ignorant  at  the 
commencement  of  the  action. 

It  therefore  seems  to  me  that  under  the  section  referred  to 
the  court  has  the  power  to  make  an  allowance  to  counsel  for 
past  services. 

That  such  an  allowance  is  inserted  in  the  final  decree  does 
not  take  away  the  power  of  the  court  to  make  it. 

At  the  time  the  allowance  is  made  by  the  court  the  action 
is  still  pending,  and  cannot  be  said  to  be  finally  determined, 
not  only  not  until  after  the  entry  of  the  decree  but  also  not 
until  the  right  to  appeal  therefrom  has  been  lost  by  lapse  of 
time  or  other  cause. 

The  Court  of  Chancery  always  made  a  provision  for  counsel 
fee  and  alimony  in  the  final  decree  (Graves  v.  Graves,  2  Paige, 
62),  and  I  can  find  no  case  in  which  the  power  of  the  court  has 
been  questioned. 

The  amount  of  the  allowance  was  entirely  in  the  discretion 
of  the  judge  who  directed  the  entry  of  the  judgment. 

It  is  impossible  for  us  to  judge  upon  this  appeal  upon  what 
basis  such  an  allowance  was  made,  and  although  it  may  appear 
somewhat  large,  yet  if  we  were  cognizant  of  all  the  facts  which 
were  before  the  court  below,  we  might  unhesitatingly  concur  in 
its  justice. 

It  will  be  noticed  that  the  decree  was  made  upon  a  motion 
made  by  the  defendant  to  discontinue  the  action,  and  it  would 
thus  appear  that  this  being  found  to  be  an  impracticable  method 
of  carrying  out  the  terms  of  the  settlement  arranged  between 
the  parties,  all  the  questions  involved  were  submitted  to  the 
court,  and  the  court  made  the  decree  it  did  in  view  of  the  facts 
of  the  case. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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JOSEPH  HENDERSON  v.  PAUL  N.  SPOFFOKD  AND  OTHERS. 

The  statutes  of  this  State  providing  "  for  the  licensing  and  -government  of  the 
pilots,  and  regulating  pilotage  of  the  port  of  New  York,"  so  far  as  they  relate 
to  sea  going  steam  vessels,  were  not  superseded  or  repealed  by  the  Act  of  Con- 
gress, passed  July  26th,  1866,  providing  that  sea  going  vessels  when  under 
way,  except  on  the  high  seas,  shall  be  under  the  control  and  direction  of  a 
pilot  licensed  by  the  United  States  Inspector  of  steam  vessels,  so  as  to  pre- 
vent a  pilot  licensed  under  the  State  statute  recovering  his  fees  for  pilotage 
on  the  refusal  of  the  master  of  a  vessel  to  employ  him. 

An  amendatory  statute  is  to  be  read  and  construed  as  if  it  had  been  originally  in- 
corporated in  the  original  act  when  passed,  except  so  far  as  it  may  be  con- 
strued to  act  retrospectively,  so  as  to  affect  acts  already  done  or  rights  acquired 
under  the  original  statute.  And  it  seems  that  an  amendatory  statute  containing 
a  proviso  limiting  the  operation  of  the  original  statute,  will  not  only  relieve 
against  penalties  or  forfeitures  incurred  under  the  original  statute,  but  will 
give  effect  to  contracts  made  in  contravention  of  the  provisions  so  amended. 

Appeal  by  the  defendants  from  a  judgment  of  the  First 
District  Court.  The  facts  sufficiently  appear  in  the  opinion  of 
the  court. 

Erastus  Cooke,  for  appellants. 

Barney,  Butler  <&  Parsons,  for  respondent. 

BY  THE  COURT.* — ROBINSON,  J. — This  is  an  appeal  from  a 
judgment  rendered  in  the  First  District  Court  of  the  City  of 
New  York,  on  the  16th  day  of  February,  18 TO,  for  $38.18,  be- 
sides costs  for  the  respondents'  fees  for  pilotage  out  of  the  port 
of  New  York,  in  December,  1869,  of  a  sea-going  vessel,  the 
Tybee,  owned  by  the  appellants. 

The  plaintiff  was  a  pilot  by  way  of  Sandy  Hook,  duly 
licensed  by  the  Board  of  Commissioners  of  the  State,  and  as 
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the  vessel  was  leaving  for  San  Domingo  offered  his  services  to 
the  master  and  owners  to  pilot  her  to  sea.  They  refused  to 
take  or  employ  him  in  that  capacity,  and  the  vessel  proceeded 
to  sea  without  having  on  board  any  pilot  of  the  port.  The  right 
to  this  recovery  is  only  contested  upon  the  ground  that  the 
State  legislation  providing  "  for  the  licensing  and  government 
of  the  pilots  and  regulating  pilotage  of  the  port  of  New  York" 
(Law  of  1853,  chap.  467,  p.  921),  with  the  amendatory  acts  of 
1854  (chap.  196,  p.  459),  of  1857  (chap.  243,  p.  500),  of  1863, 
(chap.  412,  p.  705),  of  1865,  (chap.  137,  p.  244),  so  far  as  they 
related  to  sea-going  steam  vessels,  (including  the  defendants' 
vessel),  were  superseded  and  repealed  by  the  Act  of  Congress, 
passed  July  25th,  1866,  which  provides  that  "  every  sea-going 
steam  vessel,  now  subject,  or  hereby  made  subject  to  the  Navi- 
gation Law  of  the  United  States  and  to  the  rules  and  regu- 
lations aforesaid  shall,  when  under  way,  except  upon  the  high 
sea,  be  under  the  control  and  direction  of  a  pilot,  licensed  by 
the  Inspector  of  steam  vessels,"  and  having  thus  become  functus 
and  made  inoperative,  were  not  resuscitated  or  brought  into 
effect  by  the  amendments  to  the  act  passed  February  25th, 
1867,  which  contained  a  proviso  in  these  words  :  "  provided, 
however,  that  nothing  in  this  act  (that  of  1866)"  or  in  the  act  of 
which  "  it  is  amendatory,  shall  be  construed  to  annul  or  effect 
any  regulation  established  by  the  existing  laws  of  any  state  re- 
quiring vessels  entering  or  leaving  a  port  in  such  State,  to 
take  a  pilot  duly  licensed  or  authorized  by  the  law  of  such 
State,  or  of  a  State  situated  upon  the  waters  of  the  same-port." 
Such  a  specific  requirement  was  contained  in  the  act  of  this 
State  (Laws  of  1853,  chap.  469,  §  29),  as  amended  by  chap. 
243  of  the  laws  of  1857,  which  provided  that,  "  All  vessels 
sailing  under  register,  bound  to  or  from  the  port  of  New  York 
by  way  of  Sandy  Hook,  shall  take  a  licensed  pilot,  or  in  case  of 
refusal,  the  master  shall  himself,  or  the  owner  or  consignee  shall 
pay  the  said  pilotage  as  if  one  had  been  employed." 

The  point  taken  by  the  appellants  cannot  be  sustained.  If 
such  a  construction  should  be  given  to  the  amendment  and  pro- 
viso contained  in  the  Act  of  1867,  it  will  readily  be  perceived 
that  it  would  be  entirely  inoperative,  for  if  the  Act  of  1866 
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abolished  or  wholly  repealed  all  State  laws,  and  absolutely 
superseded  any  State  legislation  which  required  vessels  enter- 
ing or  leaving  a  port  of  the  State  to  take  a  pilot  licensed  by 
the  law  of  such  State,  no  State  law  could  either  be  passed  or 
remain  operative  as  against  the  laws  of  Congress,  while  the 
Act  of  1866  remained  in  force ;  and  at  the  time  of  the  passage 
of  the  amendment  of  1867  there  could  be  no  such  "  existing  law 
of  any  State,"  and  the  proviso  would  be  of  no  effect.  But 
"  lenigne  faciendce  sunt  interpretationes  chartarum  ut  res  ma- 
gis  valeat,  quam  pereat"  and  the  amendment  of  1867  is  to  be 
read  and  construed  as  if  it  had  been  originally  incorporated  in 
the  act  when  passed  in  1866,  except  so  far  as  it  might  be  con- 
strued to  act  retrospectively,  so  as  to  affect  acts  already  done, 
or  rights  acquired  under  the  original  act,  and  such  an  amend- 
ment would  not  only  relieve  against  penalties  or  forfeitures  in- 
curred under  the  original  act,  but  give  effect  to  contracts  made 
in  contravention  of  the  provisions  so  amended.  Considering 
the  relations  of  the  State  and  Federal  governments,  and  the 
rights  of  the  State  government  to  pass  laws  on  the  subject  of 
pilotage,  which  are  to  prevail  until  the  general  government  has, 
under  its  constitutional  powers,  occupied  the  particular  subject 
of  legislation,  or  has  assumed  exclusive  control  of  the  subject, 
the  amendment  of  1867  is  but  a  relaxation  of  the  stringency  of 
the  Act  of  1866,  and  a  grant  or  reconcession  to  the  States  of 
the  particular  power  as  exercised  by  them  through  laws  exist- 
ing at  the  time  of  the  passage  of  that  act.  Such  is  the  spirit 
of  the  law,  and  its  intent  seems  clearly  demonstrated.  Were 
this  less  manifest,  by  the  rule  of  construction  contained  in  the 
above  quoted  maxim,  effect  is  to  be  given  to  it  rather  than  that 
it  should  be  held  impotent  for  any  purpose,  and  construing  it  as 
if  passed  as  a  portion  of  the  Act  of  1866,  the  recovery  in  this 
action  should  be  sustained. 
*  Judgment  should  be  affirmed. 

Judgment  affirmed. 
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JOHN  E.  MURRAY  v.  THE  BULL'S  HEAD  BANK. 

The  cashing  by  one  bank  of  checks  or  drafts  drawn  on  other  banks  is  legitimate 
banking  business,  whether  regarded  as  the  making  of  a  collection  for  account 
of  the  customer  or  dealer,  or  as  a  loan  or  advance  made  on  the  faith  of  the  in- 
strument. 

Held,  therefore,  where  the  teller  of  the  defendants'  bank  cashed  a  check  drawn  on 
another  bank,  and  a  part  of  the  payment  was  a  counterfeit  bank-bill,  that  the 
defendant's  bank  was  liable  for  the  amount  of  the  counterfeit  paper  to  the 
owner  of  the  check. 

* 

An  oral  complaint  in  a  District  Court  "  on  a  counterfeit  bill  passed  by  the  defend- 
ants to  the  plaintiff's  assignor  in  payment  of  checks,  and  assigned  to  the 
plaintiff  $20." — Held  sufficient. 

An  assignment  in  writing  of  a  claim  less  than  fifty  dollars  in  amount  is  not 
necessary  to  entitle  the  assignee  to  maintain  an  action  upon  it. 

Appeal  by  the  defendants  from  a  judgment  of  the  Second 
District  Court. 

The  complaint  was  oral  "  on  a  counterfeit  bill  passed  by 
defendants  to  Gilroy  &  Reynolds  in  payment  of  checks,  and 
assigned  to  the  plaintiff  $20."  The  answer  was  "  a  general  de- 
nial." It  appeared  on  the  trial  that  Reynolds  sent  one  Barrett 
to  the  defendants  to  obtain  the  money  upon  two  checks  drawn 
upon  other  banks.  In  the  money  received  from  the  defendants 
for  the  checks  was  a  $20  counterfeit  bill,  the  amount  of  which 
it  was  sought  to  recover.  The  assignment  of  the  claim  against 
the  defendants  by  Gilroy  &  Reynolds  to  the  plaintiff  was  not 
in  writing. 

The  Justice  gave  judgment  for  plaintiff  for  $20,  from  which 
judgment  the  defendants  appealed  to  this  court. 

Benj.  T.  JTissam,  for  appellant. 
Respondent,  in  person. 
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BY  THE  COURT.* — ROBINSON,  J. — I  can  discover  no  error  in 
the  proceedings  before  the  Justice. 

The  complaint  was  sufficiently  definite  to  indicate  the  claim 
made  by  plaintiff,  as  assignee  of  Gilroy  &  Reynolds. 

No  assignment  in  writing  was  necessary,  the  demand  being 
less  than  $50  (2  Rev.  Stat.  136,  §3),  and  the  counterfeit  bill 
was  produced  in  court,  and  Reynolds  testified  to  the  transfer. 

The  proof  showed  that  Gilroy  &  Reynolds  procured  two 
checks  on  other  banks  to  be  cashed  at  the  defendants'  bank. 

The  defendants'  paying  teller  paid  them  on  account  the 
counterfeit  bill.  The  cashing  of  checks  or  drafts  on  other  banks  is 
legitimate  banking  business,  whether  regarded  as  the  making  of 
a  collection  for  account  of  the  customer  or  dealer,  or  as  a  loan 
or  advance  made  on  the  faith  of  the  instrument.  Payment  in 
forged  or  counterfeit  paper  was  no  payment  at  all,  and  to  that 
extent  the  bank  remained  liable  to  the  parties  to  whom  such 
payment  was  originally  due,  or  to  their  assignees. 

The  judgment,  excepting  the  Justice's  finding  of  fact  upon 
conflicting  evidence,  is  not  subject  to  any  of  the  exceptions 
stated  in  the  notice  of  appeal. 

Judgment  affirmed. 


MICHAEL  LIENAN  AND  OTHERS  v.  WILLIAM  DINSMORE,  PRESIDENT 
or  THE  ADAM'S  EXPRESS  COMPANY. 

It  is  the  duty  of  one  who  undertakes  for  hire  to  present  a  draft  for  acceptance  and 
collection,  to  give  notice  to  the  party  from  whom  it  is  received,  of  its  dishonor, 
and  for  failure  to  do  so,  he  is  liable  for  the  damages  sustained  by  the  neglect. 

The  defendant,  an  Express  Company,  received  from  the  plaintiffs  a  sight  draft 
drawn  by  the  latter  upon  their  debtor  in  Memphis,  Tenn.,  for  presentation  and 
collection.  The  draft  was  presented  to  the  drawee,  but  was  not  paid.  Notice 
of  the  non-payment  was  not  given  to  the  plaintiffs  until  some  months  after- 
wards, and  in  the  meantime  the  drawee  had  failed.  Held,  in  an  action  against 
the  Express  Company  for  negligence  in  delaying  to  give  notice  of  the  dishonor 
of  the  draft,  that  to  entitle  the  plaintiffs  to  recover  more  than  nominal  damages, 
they  were  bound  to  show  that  they  could  in  all  probability  have  collected  the 

*  Present— Daly,  Ch.  J.  Loew  and  Robinson,  JJ. 
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amount  of  the  draft  or  some  part  thereof  from  the  drawee,  if  they  had  received 
the  notice  of  dishonor,  which  the  defendant  was  required  to  give. 

And  there  being  nothing  to  show  that  payment  of  the  draft,  or  any  part  thereof, 
could  have  been  obtained  by  legal  proceedings  or  otherwise,  between  the  date 
of  the  presentment  and  the  date  of  the  notification  to  plaintiff  of  the  dishonor 
of  the  draft,  Held,  that  a  judgment  for  the  amount  of  the  draft  in  the  plaintiffs' 
favor  was  erroneous. 

The  obligation  of  the  Express  Company,  in  reference  to  the  collection  of  the  draft 
in  question,  was  not  that  of  a  common  carrier  of  goods,  but  of  a  bailee  for  hire ; 
and  the  receipt  given  by  the  Company,  by  which  its  liability  was  sought  to  be 
limited,  was  not  subject  to  the  application  of  the  decisions  of  the  courts,  made 
in  jealousy  of  the  attempts  of  common  carriers  in  such  receipts  to  repudiate  or 
restrict  their  common  law  liabilities.  (Per  Robinson,  J.) 

Appeal  by  the  defendants  from  a  judgment  entered  on  the 
verdict  of  a  jury  at  trial  term. 

The  action  was  brought  to  recover  damages  sustained  by 
reason  of  the  defendants'  negligence  in  the  collection  of  a  sight 
draft,  intrusted  to  it  for  that  purpose  by  the  plaintiffs. 

On  the  trial,  it  appeared  that  the  plaintiffs  had  sold  goods  to 
one  Wolff,  of  Memphis,  Tennessee,  amounting  to  $1037.56,  and 
on  the  26th  day  of  December,  1866,  they  drew  a  draft  for  that 
amount  on  "Wolff,  payable  at  sight,  to  the  order  of  Adams  Ex- 
press Company,  and  on  the  same  day  delivered  the  draft  to  the 
company  for  collection.  The  route  of  the  defendants'  company 
extended  to  Bowling  Green,  Kentucky,  at  which  place  they 
delivered  the  draft  to  the  Southern  Express  Company  for  col- 
lection. 

The  receipt  given  by  the  defendants  to  the  plaintiffs  on 
taking  the  draft  contained  several  stipulations  or  conditions, 
one  of  which  read  as  follows :  "  And  if  the  said  paper  or  pro- 
ceeds is  entrusted  or  delivered  to  any  other  express  company  or 
agent  (which  said  Adam's  Express  Company  are  hereby 
authorized  to  do),  such  company  or  person  so  selected  shall  be 
regarded  exclusively  as  the  agent  of  the  depositor,  and  as  such 
alone  liable,  and  the  Adam's  Express  Company  shall  not  be  in 
any  event  responsible  for  the  negligence  or  non-performance  of 
any  such  company  or  person." 

On  the  27th  of  February,  1867,  the  plaintiffs  wrote  to  the 
defendants  to  the  effect,  that  they  had  not  received  the  proceeds 
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of  the  draft,  and  that,  if  they  suffered  any  loss  by  reason  of  the 
negligence  of  the  defendants  or  their  agents,  they  would  hold 
them  responsible. 

On  the  9th  day  of  March,  1867,  the  original  draft  was  re- 
turned to  the  plaintiffs  by  the  defendants,  with  a  note  written 
by  the  agent  of  the  Southern  Express  Company,  which  read  as 
follows : 

"  D.  Wolff  has  been  sick  for  some  time ;  draft  presented  a 
number  of  times ;  promised  to  pay  *  soon.'  On  last  presenta- 
tion Mr.  Wolff  was  found  to  have  failed  in  business  and  says,  it 
is  impossible  for  him  to  pay.  M.  L.  Doherty,  Agent." 

On  the  trial,  a  clerk  of  the  plaintiffs'  testified  that  between 
the  time  when  he  left  the  draft  with  the  defendants  and  the 
time  when  the  same  was  returned  to  the  plaintiffs,  he  called  a 
number  of  times  at  the  office  of  the  defendants,  and  inquired 
about  the  draft  or  the  money,  biit  was  always  informed,  that 
they  had  not  heard  from  it,  and  that  they  would  write  to  their 
agents  in  Memphis. 

This  was  contradicted  by  the  evidence  of  a  clerk  in  defend- 
ants' employ. 

The  court  instructed  the  jury,  that  if  they  believed  the 
testimony  of  plaintiffs'  clerk,  the  plaintiffs'  would  be  entitled  to 
recover  the  full  amount  of  the  draft. 

To  this  charge  defendants'  counsel  excepted,  as  also  to  the 
refusal  of  the  court  to  charge  that  upon  the  evidence  the  plaint- 
iffs were  entitled  to  recover  only  nominal  damages. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  full  amount 
of  the  draft  with  interest  from  its  date. 

The  defendants  appealed. 

JBlatchford,  Seward  &  Da  Costa,  for  appellants. 

I.  The  receipt  executed  by  the  defendants  and  received  and 
accepted  by  the  plaintiffs  without  objection,  at  the  time  of  the 
delivery  of  the  draft  for  collection,-  was  the  evidence  of  the  con- 
tract entered  into  -between  them,  and  the  defendants  must  be 
regarded  as  undertaking  and  the  plaintiffs  as  agreeing  that  the 
draft  was  to  be  forwarded  for  collection  upon  the  terms  and 
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conditions  therein  expressed.  The  receipt  was  the  only  con- 
tract between  the  parties,  and  could  not  be  varied  or  explained 
by  parol  evidence.  (Bostwick  v.  Baltimore  &  Ohio  R.  R.  Co. 
55  Barb.  137.)  The  plaintiffs  are  equally  bound  by  the  receipt, 
whether  they  ever  read  it  or  not.  (Rice  v.  DwigJit  Manufactur- 
ing Co.  2  Cush.  89 ;  Grace  v.  Adam's  Express  Co.,  100  Mass. 
505 .  Hopkins  v.  Westcotfs  Express  Co.,  6  Blatchf.  64.) 

II.  While  the  rule  of  damages  for  negligence  in  not  pro- 
testing a  draft,  where  the  result  of  such  negligence  is  the  dis- 
charge of  any  of  the  parties  to  the  draft,  is  well  settled  to  be 
the  face  of  the  draft  with  interest ;  yet,  where  the  draft  is  mere- 
ly drawn  for  the  purpose  of  the  collection  of  a  debt  that  is  due 
and  the  debtor  is  not  discharged  from  the  original  debt,  but  the 
debt  remains,  no  such  rule  exists.  There  is  no  evidence  that 
the  drawee  was  able  to  pay  the  draft  and  the  presumption  is 
the  reverse. 

The  defendants  acted  simply  as  collecting  agents,  and  if  by 
their  alleged  negligence  the  plaintiffs  have  sustained  any  dam- 
age, they  can  only  recover  "  their  real  loss  or  actual  damage," 
viz.  the  difference  between  what  they  could  have  collected,  if 
they  had  tried,  from  the  drawee  after  the  advice  of  non-pay- 
ment and  return  of  the  draft  and  the  amount  of  the  debt,  and 
there  being  no  evidence  in  that  regard,  plaintiffs  were  entitled 
at  best  to  only  nominal  damages.  (Story  on  Agency,  §  217c, 
222,  Mayne  on  Damages,  309  ;  Van  Wart  v.  Wooley,  5  Dowl. 
and  Ryl.  374 ;  Hamilton  v.  Cunningham,  2  Brock.  350  ;  Allen 
v.  Suydam,  20  Wend.  321.) 

R.  P.  Lee  and  T.  S.  Alexander,  for  respondents. 

I.  The  measure  of  damages  for  the  default  of  the  defendants  in 
their  duty  of  collection  will  prima  facie  be  the  sum  secured  or 
required  to  be  paid  by  the  face  of  the  paper.  (Allen  v.  Suydam, 
17  Wend.  370;  S.  C.  20  Wend.  321;  Hoard  v.   Garner,  3 
Sandf.  179 ;  Bridge  v.  Mason,  45  Barb.  37.)    In  these  cases  it 
is  declared  that  the  onus  rests  on  the  defendant  to  show  in- 
solvency or  other  circumstances  in  mitigation  of  damages. 

II.  Mere  notice  is  not  sufficient  to  limit  the  responsibility 
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of  the  carrier.     (Prentice  v.  Decker,  49  Barb.  21 ;  Limburger 
v.  Westcott,  ib.  283.) 

There  must  be  an  assent  to  this  notice  by  the  other  party, 
something  which  partakes  of  the  nature  of  a  contract.  (Mu- 
xchamp  v.  Lancaster  R.  Co.  8  M.  &  W.  421 ;  Crouch  v.  London 
&  N.  W.  R.  Co.  14  C.  B.  255  ;  Weed  v.  Saratoga  &  Schenec- 
tady  R.  Co.  19  Wend.  534 ;  St.  John  v.  Van  Santvoord,  25 
Wend.  660.) 

LOEW,  J. — Express  companies  may  be  deemed  common  car- 
riers, and  like  the  latter,  may  restrict  or  limit  their  liability 
by  express  contract ;  but  it  may  well  be  doubted,  whether  they 
can  do  so  by  a  mere  notice,  or  condition  printed  on  the  receipt, 
which  the  party  sending  goods  by  or  otherwise  employing  them, 
may  or  may  not  have  seen.  (Dor?'  v.  JV.  J.  Steam,  Navigation 
Co.  11  N.  Y.  485 ;  Bissell  v.  JV.  T.  Central  R.  R.  Co.  25,  N. 
Y.  445 ;  Bilger  v.  Dinsmore,  34  How.  Pr.  421.) 

Assuming,  but  without  deciding,  that  the  defendants  in  this 
action  could  not  thus  limit  their  responsibility,  or  if  they  could, 
that  the  plaintiffs  are  correct  in  their  views,  and  that  the  de- 
fendants by  their  subsequent  acts  must  be  deemed  to  have 
waived  the  condition  in  the  receipt,  which  they  claim  exempts 
them  from  all  liability  for  the  negligence  of  the  Southern  Ex- 
press Company,  to  which  they  transferred  the  draft,  and  that 
they  are  estopped  from  saying  that  they  passed  the  same  over 
to  said  company — still  I  do  not  see  how  this  judgment  can  be 
sustained. 

It  was  admitted  by  the  plaintiffs  in  their  complaint,  and 
also  by  a  certain  stipulation  signed  by  their  attorney  and  read 
on  the  trial,  that  within  a  few  days  after  the  delivery  of  the 
draft  to  the  defendants,  and  as  soon  as  the  same  could  be  trans- 
mitted to  Memphis  to  wit;  on  or  about  the  31st  day  of  De- 
cember, 1866,  and  repeatedly  thereafter,  the  agent  of  the  South- 
ern Express  Company  presented  the  draft  for  payment  to  the 
drawee  ;  that  payment  thereof  was  repeatedly  demanded,  and 
that  the  said  drawee  neglected  and  refused  to  pay,  although  he 
repeatedly  promised  to  do  so. 

VOL.  III.— 24 
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It  thus  appears  to  be  conceded  by  the  plaintiffs  themselves 
that  the  defendants  did  all  that  could  possibly  be  asked  or  re- 
quired of  them  in  regard  to  transmitting  the  draft  to  Memphis, 
and  presenting  the  same  to,  and  demanding  payment  thereof 
from,  the  drawee. 

The  evidence  on  the  part  of  the  plaintiffs  shows  that  they 
never  requested  the  defendants  to  return  the  draft,  nor  did  they 
surrender  the  receipt  and  pay  the  charges,  all  of  which  was 
necessary,  according  to  the  terms  of  one  of  the  clauses  on  the 
receipt,  before  the  defendants  could  be  required  to  return  the 
draft,  and  it  may,  therefore,  be  questionable,  whether  they 
were  bound  to  do  so  or  not.  (Newstadt  v.  Adams,  5  Duer,  43  ; 
Manhattan  Oil  Co.  v.  Camden  JK.  It.  5  Abb.  N.  S.  289 ;  JSost- 
Moick  v.  Baltimore  &  Ohio  It.  It.  Co.,  55  Barb.  137.) 

However  that  may  be,  for,  as  already  intimated,  there  are 
also  authorities  to  the  contrary,  it  is  quite  clear  that  the  defend- 
ants should  at  least  have  given  due  notice  to  the  plaintiffs  of 
the  non-payment  of  the  draft,  and  not  having  done  so,  they 
must  be  held  liable  to  the  plaintiffs  for  all  the  damage  sustained 
by  them,  by  reason  of  their  negligence. 

But  it  seems  to  me  that  before  the  plaintiffs  can  recover 
more  than  mere  nominal  damages,  they  must  show  that  they 
could  in  all  probability  have  collected  the  amount  of  the  draft 
or  some  part  thereof  from  the  drawee,  if  they  had  received  the 
notice  of  non-payment,  which  the  defendants'  duty  in  the  pre- 
mises required  them  to  give.  (Allen  v.  Suydam,  20  Wend, 
327.) 

The  defendants  having  used  due  diligence  in  endeavoring  to 
obtain  payment  of  the  draft,  and  having  failed,  the  plaintiffs 
must  show  that  they  would  have  done  better  and  that  there  was 
at  least  a  reasonable  probability  that  they  could  have  collected 
the  amount  of  the  draft,  if  they  had  been  properly  notified  that 
the  same  was  not  paid,  before  they  are  entitled  to  recover  the 
full  amount  thereof. 

But  having  done  that,  I  think  they  would  loe  _prima  facie 
entitled  to  a  verdict  or  judgment  for  that  amount,  and  the  onus 
would  then  be  upon  the  defendants,  to  prove  that  the  real  loss 
or  damage  sustained  by  the  plaintiffs-,  in  consequence  of  the 
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negligence  imputed  to  them,  was  not  the  whole  amount  of  the 
draft. 

There  is  not  a  particle  of  evidence  in  the  case  to  show  that 
payment  of  this  draft  or  any  part  thereof  could  have  been  ob- 
tained by  legal  proceedings  or  otherwise,  between  the  time 
when  it  was  first  presented  to  the  drawee  for  payment,  and  the 
time  when  the  plaintiffs  were  notified  of  its  non-payment. 

From  the  facts  and  circumstances  of  the  case  the  probabil- 
ities seem  to  me  to  be  all  the  other  way. 

In  my  opinion  the  jury  should  have  been  charged,  as  the 
chancellor  thought  they  should  have  been  instructed  in  Allen  v. 
Suy'dam  (supra),  that  upon  the  evidence,  the  plaintiffs  were 
only  entitled  to  nominal  damages,  or,  at  least,  they  should  have 
been  told,  to  find  only  such  damages  as  they  should  from  the 
evidence  believe  it  probable,  that  the  plaintiffs  might  have 
sustained  by  reason  of  the  delay  of  the  defendants  in  notifying 
them  of  the  non-payment  of  the  draft. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

LAKBEMOEE,  J.,  concurred. 

ROBINSON,  J. — I  am  of  the  opinion : 

1st.  That  the  obligation  of  the  Adam's  Express  Company 
in  reference  to  the  collection  of  the  draft,  drawn  by  plaintiffs 
on  D.  Wolff,  of  Memphis,  was  not  that  of  common  carriers  of 
goods,  but  that  of  bailees  for  hire. 

2d.  That  the  receipt  they  gave  the  plaintiffs  on  the  delivery 
of  the  draft  for  that  purpose,  and  which  was  accepted  as  ex- 
pressive of  their  obligations,  embodied  the  contract  they  made 
in  respect  thereto,  and  that  none  of  the  decisions  of  the  courts, 
made  in  jealousy  of  the  attempts  of  common  carriers  in  such 
receipts  to  repudiate  or  restrict  their  common  law  liabilities, 
are  applicable  thereto. 

3d.  That  by  entrusting  the  draft  to  the  Southern  Express 
Company,  which  transacted  such  business,  either  as  another 
express  company  or  as  agent  (south  of  Bowling  Green,  Ken- 
tucky), they  within  the  terms  of  their  contract  divested  them- 
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selves  from  responsibility  for  any  acts  of  omission  by  that  com- 
pany, but  if  otherwise, — 

4th.  That  there  was  no  proof  of  any  such  change  in  the 
pecuniary  condition  of  D.  Wolff  in  the  interval  between  the 
presentation  of  the  draft  and  the  notice  to  the  plaintiffs  of  its 
non-payment,  as  to  lead  to  the  inference  that  in  consequence  of 
its  intermediate  failure,  or  from  any  other  circumstance  con- 
nected with  their  relations  as  creditors  and  debtor,  the  plaintiffs 
had  sustained  any  such  pecuniary  damages,  resulting  from 
such  want  of  notice  of  non-payment  as  the  loss  of  the  entire 
amount  of  the  draft,  and  as  the  certain  or  probable  consequence 
of  the  mere  omission  to  advise  them  of  its  non-payment  on 
presentation.  It  was  not  shown  that  their  chance  of  col- 
lecting their  debt  from  Wolff  had  been  materially  impaired 
by  any  such  delay,  or  in  fact,  that  they,  beyond  mere  nom- 
inal damages,  had  suffered  from  the  delay  in  notifying  them 
of  the  non-payment  of  the  draft  on  presentation.  No  protest 
was  required  or  necessary,  and  the  mere  neglect  of  the  agent 
to  give  notice  to  his  principal  of  non-payment  of  a  sight  draft, 
made  by  him  upon  his  debtor,  does  not  in  its  legal  consequence 
necessarily  present  any  case  of  actual  loss  or  damage.  I  concur 
in  the  conclusion  arrived  to  by  Judge  Loew,  that  the  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Judgment  reversed. 
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HENRY  BARNARD  v.  WILLIAM  A.  KOBBE  AND  OTHERS. 

In  an  action  by  a  consignor  against  his  consignee  for  the  conversion  of  the  pro- 
ceeds of  certain  goods  consigned  for  sale,  it  is  no  defense  that  the  defendant 
paid  over  the  proceeds  to  a  creditor  of  a  third  person,  alleged  to  be  the  owner 
of  the  goods,  in  obedience  to  an  order  of  a  judge  made  in  supplementary  pro- 
ceedings against  such  third  person,  under  §§  294,  29*7  of  the  Code  of  Pro- 
cedure. 

Where  it  appears  that  a  judgment  debtor's  right  to  money  in  the  hands  of  a 
bailee  is  disputed,  the  court  has  no  authority,  in  supplementary  proceedings 
against  such  debtor,  to  order  the  same  to  be  paid  over  by  the  bailee  towards 
the  satisfaction  of  the  judgment.  The  conflicting  claims  of  the  bailor  and  of 
the  judgment  debtor  to  the  money  can  only  be  tried  and  determined  in  an 
action  brought  for  its  recovery  by  a  receiver  appointed  for  that  purpose. 

Such  an  order  having  been  made  without  authority,  obedience  to  it  by  the  bailee 
will  not  afford  any  protection  to  him  against  the  bailor's  action  for  a  conversion 
of  the  money. 

APPEAL  by  the  defendants  from  a  judgment  entered  on  the 
verdict  of  a  jury  at  trial  term  under  the  direction  of  the 
court. 

The  action  was  for  damages  for  the  conversion  of  the  pro- 
ceeds of  certain  goods  consigned  by  the  plaintiff  to  the  defend- 
ants for  sale  on  commission. 

An  answer  having  been  interposed,  a  motion  was  made  for 
judgment  upon  the  frivolousness  of  the  answer.  The  motion 
was  granted,  with  leave  to  serve  an  amended  answer.  The  or- 
der was  afterwards  affirmed  at  general  term.  (Harnard  v. 
Kobbe,  ante,  p.  35.) 

The  defendants  having  served  an  amended  answer,  the 
cause  went  to  trial  upon  the  issues.  It  appeared  on  the  trial 
that  in  the  beginning  of  May,  1868,  the  plaintiff  sent  a  quan- 
tity of  millinery  goods  and  merchandise  to  the  defendants,  who 
are  auctioneers  and  commission  merchants,  doing  business  in 
the  city  of  New  York,  under  the  firm  name  of  Kobbe,  Corlies 
&  Co.,  with  instructions  to  sell  the  same  on  his  account. 

On  the  16th  day  of  May,  1868,  the  defendants  sold  certain 
of  said  goods  and  rendered  to  plaintiff  an  account  sales  thereof, 
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and  on  the  23d  day  of  May,  1868,  they  sold  the  remainder  of 
said  goods  and  delivered  to  plaintiff  an  account  sales  thereof. 

By  these  two  statements  or  accounts  sales,  the  defendants 
acknowledged  themselves  indebted  to  the  plaintiff  in  the  aggre- 
gate in  $1967.45,  after  deducting  commissions,  expenses,  etc. ; 
to  recover  which  sum  this  action  was  brought. 

On  the  23d  of  May,  1868,  an  action  was  commenced  in  the 
Supreme  Court  by  Leopold  Peck  and  Philip  Schulhoff  against 
one  Emanuel  M.  Arnstein,  and  on  the  same  day  an  attachment 
was  issued  against  the  property  of  the  latter  on  the  ground 
that  he  was  a  non-resident. 

This  attachment  was  delivered  to  the  sheriff  of  the  county  of 
New  York,  and  he  certified  that  on  said  23d  May,  1868,  he 
served  a  certified  copy  of  the  same  on  one  of  the  defendants  in 
this  action,  and  that  he  thereby  attached  the  proceeds  of  all 
property  consigned  by  the  plaintiff  to  the  defendants  herein,  as 
the  property  of  said  Arnstein. 

On  the  17th  day  of  July,  1868,  Peck  and  Schulhoff  re- 
covered judgment  against  Arnstein  for  $4128.70,  and  on  the 
same  day  execution  thereon  was  issued  to  the  sheriff. 

On  the  3d  day  of  August,  1868,  an  order  was  made  by 
Justice  Barnard,  of  the  Supreme  Court,  requiring  Kobbe,  Cor- 
lies  &  Co.,  to  appear  before  him  and  be  examined  concerning 
the  property  of  Arnstein,  alleged  to  be  in  their  hands. 

The  defendant  Kobbe  appeared  and  was  examined,  and  sub- 
sequently, on  the  13th  day  of  August,  1868,  an  order  was 
made  by  the  same  Justice,  directing  the  defendants  herein  to 
pay  over  to  Peck  and  Schulhoff,  or  their  attorney,  the  said  sum 
of  $1967.45  in  their  hands,  attached  as  the  property  of  the  de- 
fendant (Arnstein)  in  said  action,  the  same  to  be  applied  on  the 
judgment  aforesaid. 

In  obedience  to  such  order,  the  defendants  herein  paid  over 
the  money,  prior  to  the  time  when  this  action  was  commenced. 

The  court  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  full  amount  claimed  with  interest,  and  ordered  the  ex- 
ceptions to  be  heard  at  general  term  in  the  first  instance,  the 
entry  of  judgment  to  be  suspended  in  the  meantime. 
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H.  A.  Nelson  and  H.  F.  Pultz,  for  appellants. 

I.  After vthe  service  of  the  attachment,  the  defendants  had 
no  right  to  pay  over  the  money  to  the  plaintiff.     (Code  §  232, 
463.) 

II.  The  proceedings  supplementary  to  the  execution  and 
payment  over  of  the  money  is  a  defense  to  the  plaintiff's  right 
to  recover  in  this  action.    The  sufficiency  of  the  affidavit  in  those 
proceedings,  upon  which  the  supplementary  order  issued  cannot 
be  questioned  in  a  collateral  proceeding.  (  Wells  v.  Thornton,  45 
Earb.  390.) 

III.  Although  as  a  general  rule  a, bailee  of  property  cannot 
set  up  against  his  bailor,  that  a  third  party  has  a  better  title  to 
the  property,  it  is  also  true  that  if  goods  are  taken  from  the 
bailee  by  the  authority  of  the  law,  exercised  through  regular  and 
valid  proceedings,  it  will  be  a  defense  to  an  action  by  the  bailor. 
{Bliven  v.  Hudson  It.  R.  Co.,  35  Barb.  191 ;  Angell  on  Car- 
riers, §  3870.)     The  Justice  of  the  Supreme  Court  was  author- 
ized to  make  the  order  requiring  the  defendants  to  pay  the  mo- 
ney to  the  judgment  creditor.     (Code,  §  279.) 

Benedict  &  JBoardman,  for  respondent. 

I.  No  testimony  was  offered  to  prove  that  the  property  or 
its  proceeds  was  not  the  property  of  the  plaintiff. 

II.  The  property  was  neither  levied  on  nor  taken  out  of  the 
possession  of  the  defendants  by  the  sheriff  under  the  attach- 
ment issued  to  him  against  Arnstein. 

III.  Even  if  the  property  had  been  Arnstein's,  the  Supreme 
Court  had  no  jurisdiction  to  order  the  money  to  be  paid  over 
in  part  satisfaction  of  the  judgment  against  Arnstein,  because  a 
defendant  against  whom  an  attachment  has  been  issued  and 
who  has  been  served  by  publication,  is  not  a  judgment  debtor 
within  the  meaning  of  the  provisions  of  the  code  respecting 
supplementary  proceedings.      (Barker  v.  Johnson,  4  Abb.  Pr. 
435.) 

IV.  The  order  directing  the  payment  of  the  money  by  the 
defendants  to  the  judgment  creditor  of  Arnstein  was  void.     To 
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authorize  the  court  to  order  property  of  a  judgment  debtor  in 
the  hands  of  a  third  party,  to  be  applied  towards  the  satisfaction 
of  the  judgment,  it  must  be  properly  conceded  to  be  his. 
(Code,  §  299  ;  Stewart  v.  Foster,  1  Hilt.  505  ;  Sanford  v.  Mo- 
sMer,  13  How.  Pr.  137.) 

* 

BY  THE  COUKT.* — LOEW,  J. — The  general  rule  unquestion- 
ably is  that  a  bailee  or  consignee  cannot  controvert  or  dispute 
the  title  of  his  bailor  or  consignor. 

But  this,  like  almost  every  other  general  rule,  has  its  excep- 
tions, and  one  of  these  permits  the  bailee  to  show  in  defense  to 
an  action  by  the  bailor,  that  the  goods  were  seized  under  judicial 
process,  duly  and  regularly  issued. 

If,  therefore,  the  sheriff  by  virtue  of  the  attachment  which 
was  issued  out  of  the  Supreme  Court  against  the  property  of  a 
third  party  had  taken  the  plaintiff's  goods  from  the  defendants- 
against  the  will  or  determination  of  the  latter,  I  have  no  doubt 
that  they  upon  giving  due  notice  of  the  seizure  to  the  plaintiff, 
would  have  been  relieved  from  all  liability. 

But  it  is  conceded,  that  before  the  issuing  of  the  attach- 
ment, or,  at  all  events,  before  the  certified  copy  thereof  was 
served  on  the  defendants,  the  goods  had  all  been  sold,  and  that 
the  sheriff  did  not  take  the  proceeds  arising  from  said  sales  out 
of  the  possession  of  the  defendants. 

The  money  in  the  hands  of  the  latter  was,  it  appears,  sub- 
sequently paid  over  by  them  to  the  judgment  creditors,  at  whose 
instance  the  attachment  had  been  issued,  in  compliance  with  an 
order  made  by  a  Justice  of  the  Supreme  Court,  in  supplement- 
ary proceedings. 

The  question  then  arises,  whether  the  payment  made  by  the 
defendants,  in  obedience  to  said  order,  constitutes  a  defense  to 
the  plaintiff's  right  of  recovery  in  this  action. 

In  my  opinion  it  does  not. 

It  is  true  that  under  sections  294  and  297  of  the  code,  the  judge 
may,  after  the  issuing  or  return  of  an  execution,  require  third 
persons,  having  property  of  the  judgment  debtor  to  an  amount 
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exceeding  ten  dollars,  to  appear  before  him  and  answer  con- 
cerning the  same,  and  may  order  any  such  property,  not  other- 
wise exempt,  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment. 

But  it  is  also  true  that,  to  warrant  such  an  order,  it  must  be 
admitted  or  conceded,  that  the  money  or  other  property  in  real- 
ity belongs  to  the  judgment  debtor.  (Stewart  v.  Foster,  1  Hilt. 
505 ;  Crounse  v.  Whipple,  34  How.  Pr.  333.) 

Section  299  expressly  provides  that  if  it  appear,  that  a  per- 
son, alleged  to  have  property  of  the  judgment  debtor,  claims 
an  interest  therein  adverse  to  him,  such  interest  shall  be  re- 
coverable only  in  an  action  against  such  person  by  the  re- 
ceiver. 

This  section  was  evidently  intended  to  restrict  the  power 
conferred  on  the  judge  by  section  297,  so  that,  as  we  have 
already  seen,  it  should  only  be  exercised  in  cases  where  the 
judgment  debtor's  title  to  the  property  is  clear  and  undisputed. 

"Whenever  it  appears  that  the  debtor's  right  to  the  money 
or  other  property  alleged  to  belong  to  him,  is  disputed — as  was 
the  case  here — the  judge  has  no  power  or  authority  to  order 
the  same  to  be  applied  directly  towards  the  satisfaction  of  the 
judgment,  in  as  much  as  the  conflicting  claims  can  only  be 
tried,  settled,  and  determined  in  an  action  brought  for  the  re- 
covery thereof  by  a  receiver  appointed  for  that  purpose.  (Rod- 
man v.  Henry,  17  K  T.  482  ;  Teller  v.  Randall,  26  How.  Pr. 
155  ;  Sherwood  v.  Buffalo  &  N.  T.  R.  R.  Co.  12  id.  139 ;  The 
People,  &c.,  v.  King,  9  id.  97.) 

This  rule,  it  seems  to  me,  should — within  the  reason  and 
spirit,  if  not  the  strict  letter  of  §  299 — be  more  particularly 
applied  to  a  case  like  the  present,  where  the  third  party,  in 
whose  possession  the  money  or  goods  are,  is  merely  a  bailee  or 
consignee. 

It  would  be  strange,  indeed,  if  a  party  owning  or  claiming 
to  own  property,  could  be  divested  of  it  without  any  opportun- 
ity of  being  heard,  by  a  summary  order  bestowing  it  on  an- 
other, made  in  proceedings  to  which  he  is  not  a  party,  and  of 
which  he  has  no  knowledge. 
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Yet,  that  is  precisely  what  was  done  or  attempted  to  be 
done  in  this  case. 

For,  although  the  testimony  given  by  the  defendant  Kobbe 
on  his  examination  shows  that  when  the  plaintiff  demanded  of 
the  defendants  the  proceeds  of  the  property  he  had  consigned 
to  them,  they  informed  him  that  the  same  had  been  attached  as 
the  property  of  Arnstein  ;  still  it  nowhere  appears  that  he  had 
any  notice  of  the  supplementary  proceedings  in  which  the  or- 
der was  made. 

In  my  opinion  it  was  beyond  the  power  and  jurisdiction  of 
the  justice  of  the  Supreme  Court  to  make  that  order,  and  the 
payment  of  the  money  by  the  defendants,  as  thereby  required, 
cannot  for  that  reason  afford  them  any  protection  against  the 
plaintiffs  right  to  recover  in  this  action. 

It  follows  that  the  court  below  was  right  in  directing  the 
jury  to  find  a  verdict  for  the  plaintiff,  and  that  judgment  should 
be  ordered  on  the  verdict  for  the  plaintiff. 

Ordered  accordingly. 


ELIZABETH  BATEMAN  v.  SAMUEL  RUTH,  JR. 

In  an  action  for  injuries  sustained  by  falling  into  a  sewer,  in  course  of  construc- 
tion in  a  public  street,  held,  that  although  the  plaintiff  previously  knew  that  the 
sewer  was  being  constructed,  yet  in  the  absence  of  any  guard  light  or  other 
special  notice  sufficient  to  call  her  attention,  to  the  hazard  she  ran,  she  was  not 
guilty  of  contributory  negligence  in  attempting  to  cross  the  street. 

In  an  action  against  a  contractor  for  injuries  caused  by  the  plaintiffs  falling  into 
an  exavation  made  in  a  public  street,  insufficiently  guarded  and  lighted,  it  is  a 
question  of  fact  for  the  jury  to  determine,  on  conflicting  testimony,  whether  at 
the  time  of  the  accident  the  excavation  was  without  a  sufficient  guard  or  light. 

It  is  also  a  question  for  the  jury  in  such  a  case,  under  proper  instruction  by  the 
court,  whether  the  plaintiff  was  guilty  of  contributory  negligence.  Where 
such  a  question  is  involved,  and  the  jury  were  properly  instructed,  it  must  be 
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a  very  clear  case,  in  which  the  court  will  set  aside  the  verdict  as  erroneous 
and  substitute  its  own  judgment  for  that  of  the  jury.  It  should  be  so  clear  as 
to  lead  the  judicial  mind  to  the  conviction  that  the  jury  must  have  been  in- 
fluenced by  prejudice,  or  carried  away  by  the  advocacy  of  counsel,  or  by  some 
other  cause,  from  the  consideration  of  the  facts. 

APPEAL  from  a  judgment  of  the  Marine  Court. 

This  action  was  brought  for  injuries  sustained  by  the  plain- 
tiff, by  falling  into  a  sewer  in  the  course  of  construction,  while 
attempting  to  cross  Seventh  avenue,  at  or  near  the  intersection. 
of  Twenty-fourth  street,  on  the  27th  December,  1869,  about 
seven  o'clock,  P.  M.  The  complaint  alleged  that  such  injuries 
were  due  to  the  defendant's  negligence  in  not  having  the  exca- 
vation properly  guarded  and  in  not  having  signal  lights  to 
denote  its  existence  and  whereabouts. 

The  defendant  admitted  in  his  answer  that  the  sewer  was 
open  ;  that  the  defendant  was  engaged  at  the  time  in  the  con- 
struction of  the  sewer ;  that  Seventh  avenue  was  and  is  a  public 
avenue  or  street ;  but  denied  that  defendant  was  guilty  of  any 
negligence,  and  averred  that  the  injuries  received  by  the 
plaintiff  were  due  to  her  negligence,  and  that  her  want  of  care 
contributed  to  the  damage.  The  case  was  tried  on  the  5th  day 
of  April,  1870,  before  Mr.  Justice  Gross  and  a  jury. 

It  appeared  on  the  trial  from  plaintiff's  testimony  that  she 
was  in  the  habit  of  crossing  Seventh  avenue,  on  Twenty-fourth 
street,  several  times  a  week ;  knew  of  the  sewer  excavation 
(which  had  been  in  the  same  condition  for  several  weeks),  and 
had  known  it  for  some  time ;  that  there  had  never  been  any 
planks  across  the  excavation  at  the  crossing,  and  the  crossing 
was  disused ;  the  other  crossings  were  clear ;  the  plaintiff  by 
reason  of  the  piles  of  stone  and  earth  had  frequently  gone 
around  the  other  way  or  over  the  pile  of  earth  or  "  anglewise" 
through  the  stones,  and  that  it  was  a  dark,  misty  night,  and 
the  plaintiff  was  carrying  a  basket  and  a  raised  umbrella. 
The  defendant  produced  evidence  that  the  place  was  guarded. 
The  jury  found  for  the  plaintiff,  and  from  the  judgment  the 
defendant  appealed  to  this  court. 

Pinckney  &  Spink,  for  appellant. 

T.  B.  Swift  and  Benjamin  A.  Willis,  for  respondent. 
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BY  THE  COURT.* — ROBINSON,  J. — This  court,  upon  the  argu- 
ment, disposed  of  several  exceptions  taken  by  the  defendant  in 
the  course  of  the  trial,  and  the  only  point  left  for  decision,  is 
whether  upon  the  case  presented  by  the  pleadings  and  evi- 
dence oifered  on  the  part  of  the  plaintiff,  she  failed  to  establish 
any  right  of  recovery.  When  she  closed  her  testimony,  it  ap- 
peared that  the  defendant  was  the  contractor  for  building  a 
sewer  in  Seventh  avenue,  and  had  in  the  progress  of  the  work 
excavated  a  deep  trench  in  the  Seventh  avenue,  across  Twenty- 
fourth  street ;  that  on  the  night  of  the  27th  of  December,  1869, 
the  plaintiff  had  occasion  to  cross  the  avenue  from  the  east  to 
the  west  side,  on  the  line  of  the  sidewalk,  on  the  northerly 
side  of  Twenty-fourth  street ;  that  the  excavation  across  which 
she  attempted  to  pass,  was  at  the  time  of  the  accident  un- 
provided with  any  bridge  or  covering  over  or  upon  which  foot 
passengers  could  walk  ;  that  it  was  unprotected  by  any  guard 
or  other  obstruction  to  prevent  them  from  walking  into  it, 
and  was  unprovided  with  light  sufficient  to  disclose  the  danger  or 
hazard  in  attempting  to  cross  it;  that  the  night  was  wet, 
misty  and  dark,  and  the  plaintiff,  without  knowledge  or  notice 
of  the  danger,  walked  into  the  excavation,  and  in  her  fall 
sustained  serious  injury. 

The  plaintiff,  without  special  notice,  had  a  right  to  walk 
the  public  street,  in  entire  confidence  that  she  might  do  so 
safely.  Although  her  attention  may  have  been  previously 
called  to  the  fact  that  the  sewer  was  in  course  of  construction, 
if  her  attention  had  not  been,  immediately  previous,  called  to 
the  situation  and  condition  of  the  street,  where  she  attempted 
to  cross  the  sewer,  she  was  not  called  upon  to  anticipate  that 
she  might  not  do  so  safely,  and  in  the  absence  of  any  guard  or 
light  disclosing  the  danger  or  any  other  especial  notice  suffi- 
cient to  call  her  attention  to  the  hazard  she  ran,  she  was  justified 
in  anticipating  that  she  might  cress  the  avenue  without  being 
exposed  to  the  danger  of  falling  into  an  open  sewer.  The  testi- 
mony produced  on  the  part  of  the  plaintiff,  when  the  motion 
to  dismiss  the  complaint  was  made,  disclosed  no  imprudence  or 
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want  of  reasonable  precaution  on  her  part,  and  the  case,  when 
the  testimony  was  closed,  was  one  of  conflicting  evidence,  which 
it  was  the  duty  of  the  jury  to  weigh  and  decide  upon  the 
merits. 

The  several  motions  made  to  dismiss  the  complaint  were 
properly  denied,  and  the  judgment  should  be  affirmed. 


At  a  subsequent  term,  a  reargument  of  this  appeal  was  had 
on  motion  of  the  appellant,  and  the  judgment  was  reaffirmed 
with  the  following  opinion. 

BY  THE  COURT.* — DALY,  CHIEF  JUSTICE. — [After  rehearsing 
the  testimony.]  It  was  for  the  jury  to  say,  upon  the  evidence, 
whether  the  defendant  had  left  the  excavation  without  any  bar- 
rier or  light  up  to  the  time  when  the  plaintitf  fell  into  it  upon  the 
evening  in  question;  for  if  he  had,  it  was  through  his  negligence 
that  the  accident  happened,  if  the  plaintiff  was  free  from  any 
negligence  on  her  part. 

There  can  be  no  doubt  upon  the  evidence  that  the  question 
of  negligence  on  the  defendant's  part  was  a  question  for  the 
jury,  and  their  finding  upon  that  point  is  conclusive. 

The  remaining  question  is  whether  there  was  cooperating 
negligence,  on  the  part  of  the  plaintiff  in  crossing  the  avenue 
at  this  place  upon  a  "  wet,  misty,  dark  and  stormy"  night,  when 
she  might  have  crossed  with  safety,  if  she  had  gone  over  from 
the  northwest  corner  of  24th  street  to  the  southeast  corner  and 
from  there  to  the  southwest  corner  of  24th  street. 

The  jury  were,  instructed,  that  if  they  were  satisfied  that 
the  plaintiff  had  in  any  manner,  no  matter  in  how  small  a  de- 
gree, contributed  by  her  own  negligence  to  the  accident,  they 
might  find  for  the  defendant.  This  was  all  that  the  defendant 
could  ask,  and  the  jury  have  found  by  their  verdict  that  she 
did  not.  The  plaintiff  swore  positively  that  she  knew  nothing 
of  the  existence  of  this  hole,  nor  even  of  the  excavation  on 
the  westerly  side  of  the  avenue,  though  from  its  long  con- 
tinuance she  was  familiar  with  the  excavation  on  the  easterly 
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side  which  was  then  filled  up  ;  that  she  was  in  the  habit  of  re- 
marking the  lamps  as  she  passed  along  the  streets,  and  that 
there  was  no  lamp  or  light  of  any  kind  to  point  out  or  warn 
her  of  the  danger.  There  was  evidence  that  people  did  not 
cross  much  at  this  place,  and  affirmative  responses  of  "  yes" 
given  by  the  boy  to  direct  questions,  put  to  him  by  the  defend- 
ant's counsel,  to  the  effect,  that  no  people,  except  boys  at  play, 
went  over  on  that  side,  but  that  they  went  over  on  the  other  side, 
and  did  not  pretend  to  go  over  there ;  to  which,  I  apprehend, 
the  jury  attached  little  weight,  from  the  way  in  which  the 
questions  were  put  and  answered. 

There  was  also  evidence  to  show  that  the  hole  into  which 
the  plaintiff  fell  was  there  some  weeks  before  the  accident,  and 
one  of  the  defendant's  witnesses  testified  that  its  -situation  was 
such  as  to  obstruct  the  crossing  entirely  at  that  corner,  and  an- 
other, that  there  were  no  means  of  crossing  there  at  all,  which, 
however,  is  to  be  taken  in  connection  with  the  plaintiff's 
testimony,  that  she  had  frequently  crossed  there,  as  often  as 
twice  a  week,  and  that  she  never  saw  this  hole,  or  any  opening 
for  the  sewer  on  that  side. 

The  rule  in  respect  to  contributory  negligence  is  that  the 
plaintiff  cannot  recover,  if  by  her  own  ordinary  negligence  or 
wilful  wrong  she  contributed  to  produce  the  accident.  (Shear- 
man &  Bedfield  on  Negligence,  23,  24,  25.) 

The  jury  having  been  properly  instructed  and  having 
found,  as  we  must  assume,  that  the  plaintiff  had  frequently 
crossed  that  path  before  and  had  never  seen  the  excavation, 
and  also,  that  there  were  neither  barriers  nor  any  light  there  to 
warn  her  of  the  danger,  I  do  not  see  how  we  can  say  as  matter 
of  law,  that  they  ought  to  have  found  for  the  defendant. 

It  has  been  held  with  especial  reference  to  contributory  negli- 
gence, that  one  who  passes  an  obstructed  highway,  is  bound  to 
exercise  ordinary  care,  which  is  defined  to  be  such  care  as  a 
reasonably  prudent  man  under  the  peculiar  circumstances  of 
the  case  would  exercise  to  preserve  himself  and  property  from 
injury  (Penn.  R.  R.  Co.  v.  Tighe,  46  Penn.  K.  316.),  or  that 
degree  of  care  which  persons  of  ordinary  prudence  are  ac- 
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cnstomed  to  use  and  employ  under  the  same  or  similar  circum- 
stances. (Cleveland  <&c.  E.  E.  Co.  v.  Terry,  8  Ohio  /St.  570,  571.) 
This  test,  the  care  which  persons  of  ordinary  prudence  are 
accustomed  to  use  under  similar  circumstances,  is  so  indefinite 
and  general,  that  the  twelve  men  who  sit  in  the  jury  box  are 
quite  as  competent  to  judge  of  it  as  judicial  officers. 

What  we  denominate  prudence,  is  that  quality  compounded 
of  judgment  and  discretion,  which  enables  a  man  to  cal- 
culate in  advance  what  he  ought  or  ought  not  to  do  in 
respect  to  what  is  right  or  wrong,  or  with  respect  to  his  own 
best  interests  in  the  practical  affairs  of  life,  and  whether  there 
was  a  fair  and  ordinary  exercise  of  this  in  a  given  state  of  cir- 
cumstances is,  in  the  great  majority  of  cases,  more  or  less  a 
matter  of  opinion.  It  is  a  matter  in  respect  to  which  the  bulk 
of  mankind  are  competent  to  form  a  judgment,  and  in  respect 
to  which  the  united  judgment  of  the  jury  one  way  or  the  other 
is  quite  as  likely  to  be  right,  as  that  of  the  judges  who  sit 
upon  the  bench.  The  case,  therefore,  must  be  a  very  clear  one, 
in  which  the  court,  where  such  a  question  is  involved  and  the 
jury  have  been  properly  instructed,  would  be  warranted  in  set- 
ting aside  the  verdict  as  erroneous,  and  substituting  its  own 
judgment  for  that  of  the  jury.  (Ireland  v.  The  Oswego  E* 
E.  Co.  13  K  Y.  533 ;  Keller  v.  The  N.  T.  Central  E.  E.  Co.  24 
How.  Pr.  177 ;  Dickens  v.  The  Same,  38  N.  Y.  12, 2 ;  Lamb 
v.  Camden  c&c.  E.  E.  Co.  2  Daly,  45.) 

It  should  be  so  clear  as  to  lead  the  judicial  mind  to  the 
conviction  that  the  jury  must  have  been  influenced  by  pre- 
judice, or  carried  away  by  the  advocacy  of  counsel,  or  by  some 
other  cause,  from  the  consideration  of  the  facts. 

In  Clayards  v.  Dethick,  (12  Ad.  &  E.  N.  S.  439),  a  case  in 
some  of  its  features  resembling  the  present,  a  trench  had  been 
dug  for  the  construction  of  a  sewer,  beneath  the  only  outlet 
from  a  stable,  leaving  only  a  narrow  passage  which  was  heaped 
up  with  rubbish  to  the  height  of  about  four  feet.  In  the 
afternoon  the  plaintiff  was  bringing  one  of  his  horses  out  of 
the  stable  and  was  about  putting  down  planks  for  the  purpose 
of  getting  him  over  the  narrow  space  which  was  least  ob- 
structed, when  one  of  the  defendants  said  that  he  would  not  be 
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answerable  for  anything  that  happened  by  taking  the  horse 
over  in'  that  manner,  to  take  him.  over  on  the  other  side  and 
that  he  would  be  answerable,  and  the  plaintiff  then,  with 
assistance,  led  the  horse  safely  over  the  gravel. 

In  the  evening  he  attempted,  neither  of  the  defendants  be- 
ing there,  to  get  another  horse  out  in  the  same  direction. 

The  defendants'  men  cautioned  him  not  to  make  the 
attempt,  as  it  might  endanger  the  horse,  but  he  did  so,  when 
the  rubbish  gave  way  and  the  horse  fell  into  the  trench.  The 
case  was  left  to  the  jury  who  found  for  the  plaintiff,  and  upon 
error,  it  was  held  by  all  the  judges,  that  upon  this  state  of 
facts,  it  was  for  the  jury  to  determine  whether  the  plaintiff  had 
acted  as  a  man  of  ordinary  prudence  would  have  done,  and 
they  refused  to  set  aside  the  verdict.  "  If  the  danger  was  so 
great,"  said  Patterson,  J.,  "  that  no  sensible  man  would  have 
incurred  it,  the  verdict  must  be  for  the  defendants,  and  the  case 
was  rightly  put  to  the  jury  as  depending  on  that  question,"  ad- 
verting at  the  same  time  to  the  circumstances  analogous  to  the 
one  in  this  case,  that  he  had  previously  carried  a  horse  over 
the  same  place  in  safety. 

So,  in  the  present  case,  it  was  for  the  jury  to  determine  un- 
der all  the  circumstances,  whether  it  was  or  was  not  an  act  of 
negligence,  or  a  want  of  ordinary  care,  for  the  plaintiff  to  cross 
at  that  place,  at  that  time,  and  in  the  manner  in  which  she  did, 
and  as  they  have  found  that  it  was  not,  their  verdict  should  be 
left  undisturbed. 

The  defendant  requested  the  judge  to  charge  that,  if  from 
the  evidence  the  jury  found  that  the  plaintiff  knew  of  the  ex- 
cavation on  this  crossing,  and  that  it  was  not  used,  then  her  at- 
tempting to  cross  there  in  the  night  was  an  act  of  negligence. 
The  judge  did  not  charge  as  requested,  but  told  the  jury  that  if 
the  plaintiff  was  aware  of  the  fact  that  there  was  a  sewer  then 
being  constructed,  and  used  no  precaution  in  approaching  so 
dangerous  a  spot,  that  then  it  was  for  t^iem  to  say  whether 
there  was  any  negligence  on  her  part  or  not.  There  was  no 
foundation  in  the  evidence  for  this  request,  nor  even  for  the 
proposition  which  the  judge  submitted,  for  the  plaintiff  swore 
positively  that  she  knew  nothing  of  the  construction  of  a  sewer 
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on  the  westerly  side  of  the  avenue,  or  of  the  existence  of  this 
excavation,  and  there  was  nothing  in  the  evidence  to  show,  or 
which  tended  to  show  that  she  did. 

The  judge  left  the  whole  question  of  the  existence  or  not  of 
negligence  on  her  part  to  the  jury,  and  it  was  precisely  one  of 
those  cases  in  which  it  was  proper  in  my  judgment  to  do  so. 
(Dickens  v.  JV".  T.  Central  R.  R.  Co.  38  k.  Y.  21 ;  Johnson  v. 
Hudson  River  R.  R.  Co.  20  N.  Y.  65  ;  Ernst  v.  Hudson  River 
R.  R.  Co.  35  K  Y.  9 ;  Lamb  v.  The  Camden  &  Amboy  R.  R. 
Co.  2  Daly,  465,  466,  467,  468  ;  Ireland  v.  The  Oswego  &G.  R. 
R.  Co.  13  N.  Y.  533 ;  Weed  v.  Hartmdn,  29  K  Y.  591 ;  Bern- 
hardt  v.  Ren.  &  Saratoga  R.  R.  Co.  32  Barb.  165;  Keller  v. 
N.  Y.  Central  R.  R.  Co.  24  How.  Pr.  172 ;  Beers  v.  Housa- 
tonic  R.  R.  Co.,  19  Conn.  566;  Phila.  R.  R.  Co.  v.  Spear  an, 
47  Penn.  St.  300  ;  Chapman  v.  Parlane,  3  S.  D.  585,  Hay,  29  ; 
Munroe  v.  Leach,  7  Mete.  274  ;  McGrath  v.  Hudson  R.  R.  Co. 
19  How.  Pr.  214;  Phillips  v.  Rens.  &G.  R.  R.  Co.  57  Barb. 
644.) 

The  two  objections  to  questions  were  disposed  of  upon  the 
argument  and  we  have  nothing  to  add  to  what  was  then  said 
respecting  them. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


VOL.  III.— 25 
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JOHN  FEY  v.  JAMES  R.  SMITH. 

The  plaintiff  agreed  to  purchase  from  the  defendant  a  quantity  of  whiskey  then 
owned  by  a  third  party,  to  be  paid  foe  when  it  should  "  arrive  and  be  in- 
spected "  at  a  designated  warehouse.  The  plaintiff  made  a  partial  payment  on 
account  of  the  price,  but  on  the  arrival  and  inspection  of  the  whiskey  at  the 
warehouse,  a  dispute  arose  as  to  the  exact  quantity  to  be  paid  for,  and  the 
plaintiff  refusing  to  make  any  further  payment,  the  defendant  sold  the  whisky. 
Held,  in  an  action  for  conversion,  that  there  being  no  delivery  to  the  plaintiff, 
nor  full  payment  by  him  of  the  price,  no  title  passed  to  him,  and  he  could  not 
maintain  the  action. 

The  judge  cannot,  on  the  trial,  take  the  assessment  of  damages  from  the  jury,  nor 
suspend  judgment  and  order  the  exceptions  to  be  heard  in  the  first  instance  at 
General  Term,  except  upon  an  uncontradicted  state  of  facts. 

Appeal,  by  the  defendant,  from  a  judgment  at  trial  term. 

The  action  was  brought  to  recover  for  the  unlawful  conver- 
sion of  56  barrels  of  whiskey  by  defendant. 

On  the  trial,  the*  plaintiff  proved  that  he  agreed  to 
purchase  the  56  barrels  of  whiskey  of  the  defendant,  at  40 
cents  per  gallon,  and  pay  for.  it,  when  delivered  and  in- 
spected at  Warren's  warehouse  at  Hunter's  Point.  It  was 
sent  by  the  defendant  to  the  warehouse,  and  a  dispute  arose 
between  the  parties,  whether  the  plaintiff  was  to  take  and  pay 
for  it  at  the  guaging  at  the  distillery  where  it  was  made,  or  at 
Hunter's  Point  warehouse,  and  the  plaintiff  refused  to  take  it 
or  pay  for  it.  The  defendant  claimed  that  the  bargain  was, 
that  the  plaintiff  should  take  the  whiskey  at  the  guaging  at  the 
distillery,  and  gave  evidence  on  this  point.  The  defendant 
called  for  payment  from  the  time  of  its  arrival,  early  in  Sep- 
tember, 1867,  down  to  about  February  11, 1868.  The  plaintiff 
had  made  a  partial  payment,  but  refused  to  pay  the  balance,  at 
the  guaging  at  the  warehouse. 

"When  the  plaintiff  rested,  the  defendant's  counsel  moved 
to  dismiss  the  complaint  on  the  ground  that  the  plaintiff  had 
no  title  to  the  property  from  his  own  showing.  The  motion 
was  denied. 

When  the  evidence  was  closed,  the  defendant's  counsel  sub- 
mitted to  the  court  requests  for  him  to  charge  the  jury,  and 
requested  the  court  to  submit  the  questions  of  fact  to  the  jury. 
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The  court  refused  to  submit  the  facts,  and  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  $2,218.95,  the  exceptions  in 
the  first  instance  to  be  heard  at  the  General  Term. 
The  defendant  appealed  from  the  judgment. 

James  Crombie,  for  appellant. 

I. — The  court  erred  in  refusing  to  submit  the  questions  of 
fact  to  the  jury,  when  requested.  (Bidwell  v.  Lament,  IT 
How.  Pr.  357 ;  Lake  v.  Artisan's  Bank,  3  Keyes,  276 ;  Pur- 
chase v.  Matteson,  25  N.  Y.  211  ;  Howell  v.  Gould,  3  Keyes 
422  ;  Hoagland  v  Miller,  16  Abbott  Pr.  103.)  The  court  can 
order  exceptions  to  be  heard  in  the  first  instance  at  the  general 
term,  only  where  the  questions  of  fact'  are  determined  by  the 
court  or  jury. 

II. — The  test  to  be  applied  is  which  party  would  have 
borne  the  loss,  had  the  whiskey  been  destroyed  before  its  arrival. 
Clearly  the  defendant,  for  he  would  not  have  fulfilled  his  con- 
tract, (ffussell  v.  Nicoll,  3  Wend.  112 ;  Shields  v.  Pettie,  4 
K  Y.  122  ;  McDonald  v.  Hewett,  15  Johns.  349.)  When  the 
plaintiff  neglected  and  refused  to  pay  for  it,  after  its  arrival  at 
Warren's  warehouse,  the  defendant  had  his  election  to  hold  it 
for  the  plaintiff,  and  sue  him  for  the  balance  of  the  purchase 
price,  or  to  disaffirm  the  contract  and  sell  it.  (Bement  v.  Smith, 

15  Wend.  493 ;    Crooks  v.  Moore,  1  Sandf.  297 ;  Fancher  v. 
Goodman,  29  Barb.  315.) 

Burton  N.  Harrison,  for  respondent. 

I. — The  court  was  authorized  by  §  265  of  the  Code  to  direct 
the  verdict.  The  case  presents  only  questions  of  law.  There 
was  no  question  of  fact,  material  to  the  issues  made  by  the 
answer,  which  was  in  dispute, — none  of  the  facts  entitling  the 
plaintiff  to  recover  were  controverted, — they  were  all  proved 
by  the  plaintiff,  and  admitted  by  defendant.  (Gobi  v.  Cornish, 

16  N.  Y.  602 ;    Whittaker  v.  Merrill,  28  Barb.  526.)     The  true 
test,  the  rule  to  ascertain  whether  the  judge  at  the  Circuit  is 
not   at  liberty  to  take  the  case  from  the  jury,  is  to  inquire 
whether,  if  the  jury  had  found  a  verdict  for  the  defendant,  the 
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court  would  have  been  bound  to  set  it  aside.  (Sackett  v.  Spen- 
cer, 29  Barb.  180.) 

II. — The  sale  in  this  case  was  of  goods  to  arrive  /  it  was  an 
executory  contract,  conditioned  upon  their  arrival. 

The  moment  they  arrived  the  sale  was  executed  and  the 
property  passed  from  the  former  owner  to  plaintiff.  (Reimers 
v.  Ridner,  2  Kobt.  22  ;  Benjamin  on  Sales,  436.)  The  con- 
struction of  the  contract  "  sold  to  arrive,"  was  for  the  court, — 
the  court  could  inform  itself  of  the  meaning  of  the  term,  as  it 
did.  The  question  whether  and  when  the  property  passed,  and 
the  sale  became  executed,  cannot  arise  between  the  parties  to 
this  action,  however,  hut  only  between  plaintiff  and  the  former 
owner. 

BY  THE  COURT.* — ROBINSON,  J. — Whatever  question  might 
arise  under  the  pleadings  from  the  averment  in  the  answer, 
that  "  the  plaintiff  requested  the  defendant  to  purchase  for  him 
iifty-six  barrels  of  whiskey,  and  pay  for  the  same,  and  procure 
the  same  to  be  delivered  in  bond,  &c.,  and  that  plaintiff  agreed 
with  defendant,  that  he  would  pay  the  defendant  for  said 
whiskey,  the  price  and  sum  of  forty  cents  per  gallon,  &c.," 
none  such  could  arise  upon  the  proofs  given  by  the  plaintiff 
himself  by  which  it  appeared  that  the  transaction  was  simply 
an  agreement,  made  by  plaintiff  in  August,  18(57,  to  purchase 
from  defendant  fifty-six  barrels  of  whiskey,  then  owned  by 
other  parties,  and  being  in  a  distillery  at  Utica,  which  defend- 
ant was  to  purchase  and  bring  to  Hunter's  point,  paying 
transportation,  and  have  ready  for  delivery  there,  at  a  bonded 
warehouse,  to  be  paid  for  when  it  arrived  and  was  in- 
spected. 

The  whiskey  arrived  at  the  bonded  warehouse  about  Sep- 
tember 16,  1867,  was  bonded  and  inspected  on  or  about  the 
26th  of  the  same  month,  and  partial  payment  was  made  on  ac- 
count. Disputes  arose  as  to  the  true  quantity  to  be  paid  for  by 
plaintiff,  but  there  was  no  evidence  to  show  either  a  payment  in 
full  or  any  delivery  of  the  whiskey  to  him. 

Under  these  circumstances,  no  title  ever  passed,  and,  on 

*  Present  Daly,  Ch.  J.,  Robinson  and  Larremore,  J.  J. 
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the  plaintiff's  own  testimony,  an  action  for  the  conversion  of 
the  goods  was  not  maintainable.  The  Judge  erred  in  denying 
the  motion  for  a  dismissal  of  the  complaint.  He  also  erred  in 
directing  the  jury  to  find  a  verdict  for  the  plaintiff  for  $2,218.95, 
and  that  the  various  exceptions  taken  by  defendant  should  be 
heard  in  the  first  instance  at  General  Term.  The  general  denial 
of  the  case  stated  in  the  complaint,  was  not  avoided  by  the  state- 
ment in  the  answer  above  referred  to,  that  the  defendant  was  to 
purchase  the  whiskey /or  the  plaintiff,  it  being  subsequently  dis- 
tinctly averred  that  the  plaintiff  should  afterwards  pay  the  defend- 
ant for  the  whiskey,  forty  cents  per  gallon ;  that  he  would  take 
the  measure  and  guage  by  which  defendant  purchased,  and 
would  bond  the  whiskey  upon  its  arrival  at  Hunter's  point,  and 
alleged  his  failure  to  pay  for  the  wrhiskey  on  arrival,  and, 
being  placed  in  a  bonded  warehouse,  to  bond  it. 

This,  in  substance,  merely  alleged  an  entire  agreement  with 
special  details  and  breaches  of  its  various  stipulations  on  the 
part  of  the  plaintiff,  but  disclosed  no  intervention  as  a  broker 
or  agent  for  plaintiff  in  purchasing  the  whiskey. 

The  facts  it  presented,  if  adopted  as  against  the  affirmative 
proofs  produced  by  plaintiff,  as  to  the  nature  of  the  transac- 
tion, disclosed  conditions  precedent,  to  wit:  the  payment  of  the 
price  agreed  and  the  bonding  of  the  goods  (so  as  to  relieve  him 
from  responsibility  for  the  goods,  under  the  Revenue  Laws), 
which  were  necessary  to  be  done  to  effect  a  complete  delivery, 
and  vesting  of  title  in  plaintiff. 

Regarding  the  answer  irrespective  of  the  proofs,  as  an  ad- 
mission of  plaintiff's  case,  the  Judge  before  whom  the  cause 
was  tried,  took  the  case  from  the  jury,  ordered  a  verdict  for  a 
particular  amount  upon  evidence  that  was  conflicting  and  un- 
certain as  to  the  extent  of  the  damages  allowable  in  any  event, 
and  that  the  exceptions  should  be  heard,  in  the  first  instance,  at 
General  Term. 

The  Judge  could  not  take  the  assessment  of  damages  from 
the  jury,  nor  suspend  judgment  and  order  the  exceptions  to  be 
heard,  in  the  first  instance  at  General  Term,  except  upon  an 
uncontroverted  state  of  facts.  The  judgment  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Judgment  reversed. 
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GAEL  KLEIN  v.  THE  HAMBURG  AMERICAN  PACKET  COMPANY. 

In  the  absence  of  proof  of  any  contract  on  the  part  of  a  common  carrier  to  carry 
a  passenger  and  his  baggage  to  a  particular  place  or  city  in  the  port  of  desti- 
nation, it  must  be  assumed  that  the  carrier  undertook  to  transport  the  passen- 
ger and  his  baggage  to  the  place  in  the  port  of  destination,  fixed  by  the  estab- 
lished usage  and  custom  of  the  carrier. 

The  plaintiff  was  a  steerage  passenger  on  board  of  the  delendant's  steamer  from 
Hamburg  to  New  York.  On  arrival  in  the  latter  port,  the  vessel  terminated 
her  voyage  at  Hoboken,  opposite  the  city  of  New  York,  that  being  the  place 
where,  according  to  the  established  usage  and  custom  of  the  defendants,  all 
their  passengers  and  their  baggage  were  landed.  At  that  place,  the  plaintiff's 
baggage  was  placed  on  the  pier,  was  opened  by  the  plaintiff  for  examination  by 
the  customs'  officer,  and  was  then  taken  charge  of  by  the  subordinates  or  em- 
ployees of  the  Commissioners  of  Emigration,  by  whom  it  was  transported  to 
the  Emigrant  depot,  in  the  city  of  New  York,  as  required  by  the  statute  regu- 
lating the  landing  of  emigrant  passengers  in  the  port  of  New  York. 

Held,  that  in  the  absence  of  proof  of  a  contract  on  the  part  of  the  defendants  to 
transport  the  plaintiff  and  his  baggnge  to  the  city  of  New  York,  the  defend- 
ants were  discharged  from  any  further  obligation  as  to  the  baggage  on  its 
delivery  to  the  Commissioners  of  Emigration  at  Hoboken. 

It  seems,  in  such  a  case,  that  the  subordinates  or  employees  of  the  Commissioners, 
who  took  charge  of  or  were  entrusted  with  the  safe-keeping  of  the  baggage,  are 
the  persons  who  are  liable  to  the  plaintiff. 

APPEAL  by  the  defendants  from  a  judgment  of  the  Marine 
Court. 

The  complaint  alleged  that  the  defendants  undertook  and 
agreed,  as  common  carriers,  to  convey  the  plaintiif  and  his 
baggage  from  the  city  of  Hamburg  to  the  city  of  New  York  ; 
that  upon  the  arrival  of  the  defendant's  vessel  at  Hoboken,  the 
plaintiif,  with  the  other  passengers,  was  ordered  by  the  defend- 
ants' agents  to  go  aboard  the  barge  Ontario,  provided  by  the 
defendants  for  the  purpose  of  carrying  passengers  and  baggage 
to  the  city  of  New  York ;  and  "  that  the  defendants,  their 
agents,  and  servants,  in  carrying  this  plaintiff  and  his  baggage 
upon  said  barge  to  the  city  of  New  York,  acted  so  carelessly 
and  negligently  that  said  trunk  became  and  was  lost  and  did 
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not  arrive  at  said  city  of  New  York,  and  became  wholly  lost  to 
the  plaintiff." 

The  answer  was  a  general  denial,  but  on  the  trial,  the  de- 
fendants' counsel  made  certain  admissions,  as  follows :  "  The 
plaintiff  came  to  this  country  in  the  steamer  Borussia.  On  her 
arrival  at  her  wharf,  at  Hoboken  (which  was  her  final  destina- 
tion) the  plaintiff  was  landed  upon  the  dock,  together  with 
his  trunk,  which  the  plaintiff  then  opened  for  the  custom-house 
officer.  After  such  examination,  and  after  the  trunk  was  passed 
by  the  New  York  custom-house  officials,  it  was  then,  by  the 
hands  on  board  the  Commissioners  of  Emigration's  barge  Onta- 
rio, and  in  the  plaintiff's  presence,  placed  upon  the  deck  of 
that  vessel,  together  with  the  plaintiff,  and  the  barge  proceeded 
to  the  wharf  to  Castle  Garden.  During  the  passage  across, 
the  plaintiff  frequently  saw  and  ha(J  his  eye  upon  the  lost 
trunk.  The  barge  was  fastened  to  the  wharf  at  Castle  Garden, 
and  the  plaintiff  went  on  shore  there,  and  while  on  the  dock 
he  saw  his  trunk  on  board  of  the  barge.  Previous  to  his 
leaving  the  dock  at  Hoboken,  some  man  belonging  to  the 
barge,  or  connected  with  the  Commissioners  of  Emigration, 
handed  him  a  brass  check  with  a  certain  letter  "  E  "  on  it,  and 
a  corresponding  check  was  fastened  upon  the  trunk,  and  the 
trunk  contained  personal  property  to  the  amount  of  $268. 
The  plaintiff  still  holds  the  duplicate  brass  check  ;  and  he  has 
not  received  his  baggage." 

It  was  also  shown  that  under  the  statutes  of  this  State, 
(Laws  of  1848,  chap.  218  ;  Laws  of  1857,  ch.  579,)  the  defend- 
ants are  compelled  to  deliver  their  steerage  passengers  to  the 
Commissioners  of  Emigration. 

Upon  the  conclusion  of  the  testimony,  the  defendants 
moved  to  dismiss  the  complaint" upon  the  following  grounds: 

1.  That  the  loss  of  the  trunk  was  not  caused  by  the  acts  of 
the  defendants  or  their  agents,  but  by  the  Commissioners  of 
Emigration  or  their  agents,  or  the  agents  of  the  barge  On- 
tario. 

2.  That  the  defendants  duly  delivered  the  said  trunk  to  the 
plaintiff  at  the  dock  in  Hoboken,  and  that  the  plaintiff  then 
and  there  received  the  same,  and  took  the  same  from  and  out 
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of  the  care  and  custody  of  the  defendants,  into  his  own  cus- 
tody. 

3.  That  the  action  is  not  for  a  breach  of  contract  to  deliver 
in  the  city  of  New  York,  but  for  damage  for  the  loss  of  the 
trunk,  after  such   delivery,  as   the   testimony   discloses,   had 
been  made. 

4.  That  the  plaintiff,  after  delivery  of  the  trunk  to  him, 
accepted  a  brass  check  from  another  carrier,  to  wit :  the  agent 
of  the  Commissioners  of  Emigration,  on  their  license. 

5.  That  the  defendants  neither  employed  the  Ontario  nor 
paid  it  or  its  agents,  nor  licensed  it,  nor  had  anything  what- 
ever to  do  with  it,  and  that  the  baggage,  after  delivery  to  the 
plaintiff,  was  taken  from  the  plaintiff  by  the  agents  of  the 
Ontario  without  the  action  or  consent,  direct  or  indirect,  of  the 
defendants  or  their  agents. 

The  motion  was  denied,  and  the  Justice  gave  judgment  for 
the  plaintiff.     The  defendants  appealed  to  this  court. 

Barretts  &  Redfield  and  Geo.  C.  Barrett,  for  appellants. 

I.  This  case  is  plainly  distinguishable  from  Torpey  v.  Wil- 
liams, (ante,  page  162.)     The   trunk  here  was  seen   by  the 
plaintiff  on  board  of  the  barge  belonging  to  the  Commissioners 
of  Emigration,  and  the  barge  was  not  in  the  employment  of 
the  shipowners  or  paid  for  by  them,  as  in  that  case.     The  ele- 
ment here  which  did  not  exist  in  Torpey  v.  Williams,  is  a  dis- 
tinct delivery  to  the  plaintiff  at  Hoboken  dock.     Whether  that 
was  according  to  contract  or  not,  he  accepted  his  trunk  there, 
and  there  took  it  into  his  possession. 

II.  No  more  complete  delivery  could  be  made.     By  accept- 
ing the  Commissioner's  check,  he  released  the  carrier  from 
further  obligation,  and  accepted  instead  the  fresh  obligation  of 
other  parties.     The  defendants  might  have  delivered  the  trunk 
to  the  plaintiff  on  the  high  seas  if  he  would  have  accepted  it 
there,  and  if  he  then  placed  it  on  board  of  another  vessel,  met, 
say,  in  mid-ocean,  and  himself  got  on  board  of  such  other 
vessel  voluntarily  with  his  trunk,  and  accepted  the  obligation 
of  such  other  vessel,  the  contract  between   himself  and  the 
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original  carrier  would  surely  have  been  terminated.  It  is  per- 
fectly clear,  therefore,  that  even  assuming  that  a  contract  to 
deliver  in  New  York  had  been  proved,  the  delivery  and  accept- 
ance in  Hoboken,  and  the  fresh  contract  then  made  apart  from 
the  defendants,  put  an  end  to  further  obligations  or  liability  on 
the  part  of  the  defendants. 

H.  Fox,  for  respondent. 

I.  The  loss  of  the  trunk  and  baggage  was  caused  by  the 
acts  of  the  defendants  or  their  agents,  and  not  by  the  Commis- 
sioners of  Emigration.    The  Commissioners  of  Emigration  have 
no  power  to  take  charge  of,  or  of  conveying  such  baggage. 
(Murphy  v.  Commissioners  of  Emigration,  28  N".  Y.  134.) 

II.  No  delivery  to  the  plaintiff  was  proven.     Unless  the 
plaintiff  agreed  to  receive  the  baggage  at  Hoboken  dock,  such 
delivery   amounts   to   nothing.      (Torpey   v.    Williams,   ante, 
page  162.) 

BY  THE  COURT.* — DALY,  Chief  Justice. — The  complaint 
averred  that  the  defendants  contracted  to  carry  the  plaintiff 
and  his  baggage  from  the  city  of  Hamburg  to  the  city  of  New 
York,  and  if  the  plaintiff  had  proved  the  contract  as  laid,  the 
judgment  might  be  sustained  upon  the  ground  that  the  non- 
performance  of  the  condition  would  not  be  excused  because 
the  baggage  after  the  arrival  of  the  vessel,  was,  by  a  public 
regulation,  taken  into  the  possession  of  the  Commissioners  of 
Emigration,  or  their  officers  or  agents,  and  was  lost  whilst  in 
their  custody.  (Torpey  v.  Williams,  ante,  p.  175  ;  Merwin  v. 
Butler,  17  Conn.  138  ;  Story  on  Contracts,  §§  463-975 ;  Angell 
on  Carriers,  §  268-95.) 

A  common  carrier  has  the  right,  in  my  judgment,  to  limit 
his  obligation  in  view  of  the  existence  of  a  public  regulation 
at  the  place  of  delivery,  by  which  the  baggage  of  the  passen- 
ger, when  landed  from  the  vessel,  is  taken  into  the  possession 
of  the  public  authorities,  who  assume  the  exclusive  right  there- 
after of  delivering  it  to  the  passenger,  and  which  divests  the 

*  Present — Daly,  Ch.  J.,  Robinson  and  Larremore,  JJ. 
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carrier  of  all  further  custody  and  control  of  it ;  but,  to  entitle 
him  to  the  benefit  of  this  qualification,  it  must  either  be  ex- 
pressed in  or  implied  by  the  nature  of  the  contract.  (Mu- 
schamp  v.  Lancaster  &  Preston  IPy  Co.,  8  Mees.  &  Welsb. 
421 ;  St.  John  v.  Van  Santvoord,  25  Wend.  660 ;  6  Hill,  15T.) 
The  general  rule  is  succinctly  stated  in  an  early  case,  in  these 
words:  "Where  the  law  creates  a  duty  or  charge,  and  the 
party  is  disabled  to  perform  it  without  any  default  in  him  and 
hath  no  remedy  over,  then  the  law  will  excuse  him ;  but  when 
the  party,  by  his  own  contract,  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstand- 
ing any  accident  or  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract."  (Pardine  v.  Jane, 
Alleyn,  27.)-  In  that  case  it  was  held  that  the  tenant  was  not 
discharged  from  the  rent  he  had  stipulated  to  pay,  though  a 
foreign  enemy,  who  had  invaded  the  kingdom,  entered  upon 
the  demised  premises,  expelled  the  tenant  and  kept  him  out  of 
the  possession  and  beneficial  enjoyment  of  them. 

The  defendants,  by  their  answer,  denied  all  the  averments 
in  the  plaintiff's  complaint,  except  what  they  expressly  ad- 
mitted and  all  that  was  admitted  by  the  answer,  or  proved 
upon  the  trial  was,  that  the  plaintiff  came  to  this  country  as 
a  passenger  in  the  defendants'  steamer,  with  his  baggage,  con- 
sisting of  his  trunk ;  which  was  sufficient  upon  the  complaint 
to  charge  the  defendants,  if  the  plaintiff's  baggage  was  lost  by 
the  breach  of  that  obligation  and  duty  which  the  law  imposes 
upon  common  carriers  for  the  safe-keeping  and  due  delivery  of 
the  baggage  to  the  passenger,  their  liability  in  respect  to  that 
being  the  same  as  common  carriers  of  goods.  (Angell  on  Car- 
riers, §§  113,  1J4.)  While  that  obligation  and  duty  continues, 
the  carrier  is  excused  only  for  loss  or  damage  arising  by  the  act 
of  God  or  of  public  enemies,  and  the  point  presented  in  this 
cas&is,  whether  that  obligation  continued  up  to  the  time  when 
the  plaintiff  applied  for  his  trunk  and  it  could  not  be  found. 

The  steamer  of  the  defendants  arrived  at  her  wharf  at 
Hoboken,  in  New  Jersey,  opposite  New  York,  on  the  other 
side  of  the  Hudson  river,  which,  it  appears  by  the  evidence, 
was  her  final  destination. 
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There  the  plaintiff  was  landed  and  his  baggage  was  put 
upon  the  dock  for  examination  by  the  custom  officers.  The 
plaintiff  opened  his  trunk  for  the  officers  to  examine  its  con- 
tents, and  his  baggage  having  been  inspected  and  passed  by 
the  officials,  he  locked  the  trunk  and  it  was  put  on  board  of  a 
barge  of  the  Commissioners  of  Emigration  by  the  hands  of  the 
steamer.  Before  the  plaintiff  left  the  dock,  a  man  belonging 
to  the  barge,  or  to  the  Commissioners  of  Emigration,  handed 
the  plaintiff  a  brass  check  for  the  trunk,  and  a  corresponding 
check  was  fastened  upon  the  trunk.  The  plaintiff  then  went 
on  board  the  barge,  and  upon  the  passage  across  the  river  to 
Castle  Garden,  frequently  had  his  eye  upon  the  trunk.  When 
the  barge  was  fastened  to  the  wharf  at  Castle  Garden,  he  went 
ashore,  and  from  the  wharf,  saw  his  trunk  on. board  of  the 
barge.  It  was  then  nearly  dark,  and  he  was  told  that  he  must 
go  into  Castle  Garden ;  that  he  could  not  get  his  baggage 
then. 

In  the  morning  he  returned  to  Castle  Garden  and  looked 
for  his  trunk,  but  could  not  find  it. 

It  was  proved,  on  the  part  of  the  defendants,  that  they  are 
compelled,  by  the  laws  of  the  State,  to  deliver  their  passengers 
to  the  Commissioners  of  Emigration  ;  that  the  dock  at  which 
their  steamers  arrive  is  at  Hoboken ;  that  when  the  steamer 
arrives  the  passengers  are  landed  there ;  that  the  baggage  is 
put  upon  the  wharf,  in  the  presence  of  the  passengers,  to  be 
examined  by  the  custom-house  officers,  after  which  it  is  taken 
charge  of  by  the  employees  of  the  Commissioners  of  Emigra- 
tion; that  the  passenger  receives  a  brass  check  for  his  trunk, 
and  that  the  trunk  is  then  put  on  board  the  barge  provided  by 
the  Commissioners,  and  that  from  the  time  the  baggage  is 
landed  at  Hoboken,  the  defendants  have  no  control  over  it. 
They  have  men  upon  the  dock  who  assist  the  passengers  in 
getting  their  baggage  on  board  of  the  barge,  and,  as  a  general 
thing,  it  is  delivered  by  these  men  at  the  string-piece  of  the 
pier,  and  from  there,  shoved  on  board  the  barge  by  the  em- 
ployees of  the  Commissioners  of  Emigration  ;  though  occasion- 
ally there  is  one  of  the  defendants'  men  on  the  barge  to  assist. 
The  checks  for  baggage  are  given  by  a  man  connected  with  the 
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barge,  the  checks  being  furnished  by  the  Commissioners  of 
Emigration,  and  the  defendants  have  nothing  to  do  with  them. 

Upon  this  state  of  facts,  I  think  the  conclusion  must  be 
that  the  defendants'  obligation  and  duty  as  common  carriers 
ceased,  in  respect  to  the  plaintiff's  baggage,  when  the  trunk 
was  delivered  into  the  possession  of  the  employees  of  the  Com- 
missioners of  Emigration.  The  transit,  as  respects  the  defend- 
ants, was  then  at  an  end,  and  the  plaintiffs  baggage,  by  a 
public  regulation,  had  passed  into  the  custody  of  persons  who 
were  not  the  defendants'  agents  or  servants,  and  over  whom 
they  had  no  control.  (Hood  v.  New  York  and  New  Haven 
R.  R.  Co.,  22  Conn.  1 ;  Garside  v.  Trent  Nav.  Co.,  4  T.  K. 
581  ;  .Tower  v.  Utica  and  Schenectady  R.  R.  Co.,  7  Hill,  47 ; 
Angell  on  Carriers,  §§  113,  140,  3^2,  75.)  In  the  absence  of 
proof  of  a  contract  on  the  part  of  the  defendants  to  convey  the 
plaintiff  and  his  baggage  to  the  city  of  New  York,  it  must  be 
assumed  that  they  undertook  to  transport  him  and  his  baggage 
according  to  their  established  laws,  usage  and  custom,  to  the 
port  of  New  York,  and  what  that  was  is  shown  by  the  evidence. 
It  was  to  convey  him  to  the  dock  at  Hoboken,  the  place  at 
which  the  vessel  arrives,  and  which  is  the  termination  of  her 
voyage,  or,  as  the  evidence  expresses  it,  her  final  destination, 
where  emigrant  passengers  and  their  baggage,  destined  for  the 
city  of  New  York,  are  taken  charge  of  by  the  subordinates  or 
employees  of  the  Commissioners  of  Emigration  and  transported 
to  the  emigrant  depot  at  Castle  Garden.  If  I  am  right  in 
assuming,  in  the  absence  of  the  proof  of  any  other  contract, 
that  this  was  the  extent  of  their  obligation,  then  it  was  fully 
discharged,  and  their  duty  was  at  an  end  when  the  plaintiff 
and  his  trunk  was  put  on  board  the  barge.  The  plaintiff  came 
from  Hamburg,  in  the  steerage  of  the  steamer,  and  was  what 
is  known  as  an  emigrant  passenger. 

By  the  laws  of  the  State  of  New  York  all  personal  baggage 
of  emigrant  passengers  arriving  at  the  port  of  and  destined  for 
the  city  of  New  York,  must  be  landed  at  the  place  in  this  city 
designated  by  the  Commissioners  of  Emigration,  and  the  mas- 
ter or  owner  of  any  vessel,  landing  any  emigrant  passenger,  or 
his  baggage,  at  any  other  place  in  this  city,  is  subject  to  a  pen- 
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alty  (2  Laws  of  1 857,  p.  243) ;  nor  can  any  steamboat,  tug, 
barge,  propeller,  or  other  vessel,  take  such  passenger,  or  his 
baggage  from  any  ship  or  vessel,  to  any  dock  in  this  city  or 
Brooklyn,  unless  by  the  special  license  or  authority  of  the 
Commissioners.  (Id.  p.  240.)  The  Commissioners  have  desig- 
nated Castle  Garden,  in  this  city,  as  the  place  for  the  landing 
of  such  passengers  and  their  baggage,  and  the  defendants  could 
not  lawfully  land  the  plaintiff  at  any  other  place,  nor  allow  any 
other  vessel  to  come  and  take  the  emigrant  passenger  from  their 
steamer,  except  one  designated,  or  licensed  by  the  Commis- 
sioners. As  the  defendants'  dock  and  wharf  for  their  steamer 
was  at  Hoboken,  and  as  the  Commissioners  had  a  b#rge  there 
ready  to  take  the  passengers  and  their  baggage  to  the  depot  at 
Castle  Garden,  there  was  nothing  for  the  defendants  to  do  but  to 
land  the  plaintiff  and  other  emigrants  and  their  baggage,  upon 
the  dock  at  Hoboken,  when  the  steamer  arrived ;  and  having 
done  this,  and  by  their  servants,  put  the  plaintiffs  trunk  on 
board  the  barge,  they  did  all  they  could  be  required  to  do  in 
the  fulfillment  and  discharge  of  their  contract. 

We  held,  in  Murphy  v.  The  Commissioners  of  Emigration, 
that  an  action  would  not  lie  against  the  Commissioners  for  the 
non-delivery  of  the  baggage  of  an  emigrant  passenger  taken 
from  the  vessel  by  a  tug-boat  licensed  by  the  Commissioners, 
for  the  reason  that  they  are  public  officers,  and  as  such,  are  not 
personally  responsible  for  loss  occasioned  by  the  neglect  or  acts 
of  their  subordinates  or  those  acting  under  them,  or  by  their 
authority,  and  this  is  now  the  settled  law  of  this  State,  the  de- 
cision having  been  affirmed  by  the  Court  of  Appeals  (28  N.  Y. 
R.  134).  "The  government,"  said  Selden,  J.,  "in  assuming 
control  over  the  landing  of  emigrants  and  their  baggage,  does 
not  undertake,  either  by  itself  or  its  officers,  to  indemnify  the 
emigrant."  If  the  regulation  which  it  has  established  fail  to 
protect  the  emigrant,  though  designed  for  that  purpose,  "  it  is 
a  misfortune  for  which  he  has  no  remedy  against  the  State  or 
against  the  Commissioners." 

The  question  may  be  asked,  who,  then,  is  responsible  for 
the  loss  of  the  plaintiff's  trunk  ?  The  answer  must  be,  the 
subordinates  of  the  Commissioners  of  Emigration  who  took  it 
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in  charge,  or  who  was  intrusted  with  the  safe  keeping  of  it. 
(Rowning  v.  Goodchild,  3  Wils.  453,  454,  2  Ed ;  Whitfield  v. 
DeDespencer,  Cowp.  765 ;  Bayley  v.  The  Mayor  c&c.,  3  Hill, 
531 ;  Stock  v.  Harris,  5  Burr.  279  ;  Story  on  Bailments,  §463  ; 
Story  on  Agency,  §  319,  6,  7th  Ed.) 

If  lost  by  their  negligence  they  are  answerable,  or  if  they 
fail  to  deliver  it,  or  cannot  produce  it  when  the  emigrant  ap- 
plies for  it,  or  explain  its  loss  through  circumstances  that  will 
excuse  them,  its  loss  through  their  negligence  may  be  presumed 
untjl  the  contrary  is  shown.  (Arent  v.  Squire,  1  Daly,  347 ; 
Murphy  v.  Comers  of  Emigration,  28  N.  Y.  R.  134  ;  Sender  v. 
The  Same.,  1  Hilt.,  244 ;  Shearman  &  Redfield  on  Negligence, 
12.) 

It  would  seem  from  the  evidence,  that  the  Commissioners 
assumed  a  more  direct  and  exclusive  control  and  custody  of  the 
emigrant  and  his  baggage,  than  was  the  case  in  Murphy  v. 
Ihe  Corners,  <&c.  (supra),  or  in  Semler  v.  The  Same  (1  Hilt., 
244.) 

Whether  they  have  or  have  not,  by  so  doing,  brought  them- 
selves within  the  pale  of  individual  responsibility,  it  is  impos- 
sible for  us  to  say  upon  the  facts  now  before  us.  All  that  we 
can  say  is,  that  if  the  Commissioners  go  beyond  the  limits  of 
their  official  power,  or  act  in  the  discharge  of  them  in  so  inex- 
cusable a  manner  as  to  become  directly,  themselves,  the  cause 
of  loss  or  injury  to  the  emigrant,  they  would  be  responsible. 
(Dunlop  v.  Munroe,  7  Cranch,  242,  269  ;  2  Kent's  Com.  610, 
4th  Ed. ;  Story  on  Agency,  §  319,  7th  Ed.) 

"Whoever  may  be  answerable  for  the  loss  of  the  plaintiffs 
trunk,  it  is  very  clear  to  my  mind  that  the  defendants  are  not. 

The  judgment  should  be  reversed. 

Judgment  reversed. 
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MICHAEL  AHEKN  v.  THE  NATIONAL  STEAMSHIP  COMPANY. 

A  foreign  corporation  is  the  mere  creature  of  the  law  of  the  State  or  government 
which  gave  it  existence,  and  the  validity  of  its  acts,  outside  of  the  State  of  its 
creation,  depends  upon  the  laws  of  the  sovereignty  where  they  are  transacted. 
When  it  attempts  to  transact  business  in  another  State  it  does  so  upon  the  con- 
ditions prescribed  by  its  laws  and  subject  to  the  process  of  its  courts. 

From  the  artificial  and  impersonal  character  of  such  an  institution  outside  of  the 
State  of  its  creation,  it  is  evident  that  a  foreign  jurisdiction  over  it  must  be  of 
a  special  statutory  character. 

The  different  and  progressive  statutes  conferring  jurisdiction  over  foreign  cor- 
porations in  this  State  explained  and  commented  upon. 

Courts  of  special  jurisdiction  are  confined  in  their  jurisdiction  strictly  to  the 
authority  given  them,  and  take  nothing  by  implication. 

The  District  Courts  of  the  city  of  New  York  have  neither  by  express  or  implied 
grant,  any  jurisdiction  in  an  action  against  a  foreign  corporation,  having  a 
place  of  business  in  that  city,  to  proceed  in  invitum ;  and  a  judgment  rendered 
against  such  a  corporation,  it  having  appeared  and  objected  to  the  jurisdiction, 
will  be  reversed. 

Appeal  from  a  judgment  of  the  First  District  Court. 

The. plaintiff,  a  resident  of  the  City  of  New  York  brought 
the  action  to  recover  the  value  of  certain  work  and  services 
performed  by  him  for  the  defendant,  a  foreign  corporation 
created  by  and  organized  under  an  act  of  parliament,  but 
having  an  office  or  place  of  business  in  the  city  of  New  York. 
Upon  the  return  day  of  the  summons,  the  defendant  appeared 
by  counsel  and  objected  that  the  court  had  no  jurisdiction  in 
such  actions.  The  objection  was  overruled  by  the  justice  and 
the  defendant  withdrew  from  the  case ;  the  plaintiff  thereupon 
proved  his  case  and  the  justice  rendered  judgment  in  his  favor 
for  the  amount  of  his  claim,  from  which  judgment  the  defend- 
ant appealed  to  this  court.* 

*0n  the  first  hearing  of  this  appeal,  April  term,  1870,  the  judgment  below 
was  affirmed,  with  opinion  of  the  court  by  Loew,  J.,  reported  in  8  Abbott,  Pr. 
N.  S.  283.  On  the  application  of  the  appellant  a  reargument  was  ordered,  and 
on  the  rehearing  of  the  appeal,  the  decision  here  reported  was  made. 
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John  Chetwood,  for  appellant. 
Wm.  C.  Clifford,  for  respondent. 

BY  THE  COURT.* — ROBINSON,  J. — The  only  question  pre- 
sented on  this  appeal  is  as  to  the  jurisdiction  of  the  First 
District  Court  over  a  foreign  corporation  having  an  office  in 
the  city  of  New  York,  for  the  transaction  of  its  business,  in  an 
action  for  services  rendered  by  plaintiff  in  taking  care  of  the 
office. 

A  foreign  corporation  has  no  corporate  existence  beyond  the 
limits  of  the  State  in  which  it  is  created,  yet  it  may  transact 
business  outside  of  such  State,  but  elsewhere  its  existence  is  re- 
cognized as  mere  matter  of  comity.  (Bank  of  Augusta  v. 
Earle,  13  Peters,  558 ;  Ohio  cfe  Miss.  R.  R.  Co.  v.  Wheeler,  1 
Black,  286  ;  Merrick  v.  Van  Santvoord,  34  K  Y.  220.)  It  is  the 
mere  creature  of  the  law  of  the  State  or  government  which 
gave  it  existence,  and  the  validity  of  its  acts,  outside  of  the 
State  of  its  creation,  depends  upon  the  laws  of  the  sovereignty 
where  they  are  transacted.  When  it  attempts  to  transact  busi- 
ness in  another  State,  it  does  so  upon  the  conditions  prescribed 
by  its  laws,  and  subject  to  the  process  of  its  courts.  (Lafayette 
Ins  Co.  v.  French,  18  How.  U.  S.  408  ;  Austin  v.  N.  T. 
&  Erie  R.  R.  Co.  1  Dutcher,  381 ;  People  v.  N.  J.  Central 
R.  R.  Co.  48  Barb.  4T8.)  Allen,  J.,  in  Stevens  v.  Phmnix  Ins. 
Co.  (24  How.  Pr.  517),  says:  "When  they  avail  themselves  of 
this  comity,  and  of  the  privileges  thus  conferred,  and  transfer 
their  business,  or  any  part  of  it,  to  another  State,  and  establish 
agencies  within  such  State,  although  they  remain  inhabitants 
of  the  State  of  their  incorporation,  for  the  reason  that  the  '  ar- 
tificial, invisible,  and  intangible  being  the  mere  creation  of 
law,'  and  of  a  positive  law  which  has  no  force  ex  propria 
vigore,  beyond  the  State  jurisdiction,  cannot  migrate;  they, 
quoad  the  business  thus  transferred,  lose  their  citizenship  and 
become  to  that  extent  citizens  of  the  State  under  whose  laws 
they  transact  their  'business,  and  of  whose  governmental  pro- 
tection they  avail  themselves." 

*  Present — Daly,  Ch.  J.,  and  Robinson,  J. 
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The  defendants  being,  to  this  extent,  subject  to  the  laws 
of  this  State,  the  question  is  presented,  whether  any  juris- 
diction of  the  action  existed  in  the  District  Court  where  the 
defense  of  a  want  of  jurisdiction  was  interposed  by  them. 
From  the  artificial  and  impersonal  character  of  such  an  institu- 
tion outside  of  the  State  of  its  creation,  it  is  evident  a  foreign 
jurisdiction  over  it  must  be  of  a  special  statutory  character. 
That  conferred  upon  our  courts  has  been  progressive.  Prior 
to  the  revised  statutes,  acts  authorizing  attachments  against 
absent  debtors  were  construed  as  having  relation  to  natural 
persons  only  and  not  to  a  corporation  (Me  Queen  v.  Middletown 
Man.  Co.  16  Johns.  5).  It  was  also  decided  in  the  Court  of 
Chancery,  and  affirmed  on  appeal,  that  that  court  had  no  power 
to  attach  the  property  of  such  a  corporation  (Rev.  notes,  3  R. 
S.  2d  ed.  754,  notes  to  §  15-16). 

In  consequence  of  which,  jurisdiction  was  first  given  to  the 
Supreme  Court,  against  foreign  corporations,  by  way  of  attach- 
ment (2  R.  S.  459,  §  15  &c.),  which  by  amendment,  in  chap.  107 
of  the  laws  of  1849,  was  extended  to  the  Superior  Court  and 
Common  Pleas  of  the  city  and  county  of  New  York  and  to 
actions  for  debt  or  damages,  upon  contracts  made  within  or 
causes  of  action  arising  within  this  State,  to  be  commenced  by 
summons  and  complaint,  with  power  to  issue  an  attachment. 

The  amendments  to  the  code  of  procedure,  passed  in  1849, 
by  chap.  438  of  the  laws  of  that  year  (§§  33  and  427),  con- 
firmed such  jurisdiction  in  those  courts,  and  also  extended  it  to 
Mayors'  and  Recorders'  Courts  of  cities.  Until  the  adoption 
of  the  constitution  of  1846,  and  the  enactment  of  the  judiciary 
act  of  1847,  chap.  470,  §45,  Justices'  Courts  had  no  jurisdic- 
tion of  actions  against  corporations.  The  code  of  procedure 
of  1848  provided  for  the  exercise  of  that  jurisdiction. 

By  the  amendments  of  1851  to  §  134  of  the  code,  service 
of  summons  in  a  suit  against  a  corporation  was  authorized  to 
be  made  on  additional  officers  (treasurer  and  director)  to  those 
enumerated  in  the  original  section  113,  as  passed  in  1848,  and 
the  further  clause  to  the  amendment  reads  as  follows:  "But 
such  service  can  be  made  in  respect  to  a  foreign  corporation 
only  when  it  has  property  within  the  State,  or  the  cause  of 
VOL.  III.— 26 
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actions  arose  therein."  By  the  further  amendments  to  the  code 
of  1852,  section  64,  subdivision  15  was  made  to  read  as  follows  : 
"  15.  The  provisions  of  this  act  respecting  forms  of  actions, 
parties  to  actions,  the  rules  of  evidence,  the  times  of  com- 
mencing actions,  and  ike  service  of  process  upon  corporations, 
shall  apply  to  these  courts"  (of  justice  of  the  peace) ;  the  clause 
underscored  being  that  portion  inserted  by  this  amendment. 

By  the  act  of  1855,  chap.  274,  every  corporation  created 
by  the  laws  of  any  other  State,  doing  business  in  this  State, 
was  required  to  designate  some  person,  within  the  county  in 
which  it  transacted  its  business,  on  whom  process  might  be 
served,  and  if  no  such  designation  was  made,  the  process  might 
be  served  on  any  person,  who  should  be  found  within  this  State 
acting  as  the  agent  of  auch  corporation,  or  doing  business  for 
it;  but  by  a  further  amendment  to  sec.  134  of  the  code, 
made  in  1859,  the  following  words  were  added  to  those  in  that 
section  above  quoted  :  "  Or  where  such  service  shall  be  made 
within  the  State,  personally  upon  the  president,  treasurer,  or 
secretary  thereof." 

This  limitation  of  the  mode  of  serving  the  summons  upon 
foreign  corporations  has  probably  superseded  and  repealed  the 
provisions  of  the  act  of  1855. 

The  Justices'  Courts,  in  the  city  of  New  York,  are  the  sub- 
ject of  numerous  acts  passed  in  and  since  the  year  1820.  By 
the  Act  of  1852,  chap.  324,  they  had  received  the  appellation 
of  District  Courts.  The  Act  of  1857,  chap.  344,  reorganized 
the  courts,  with  the  jurisdiction  conferred  on  justices  of  the 
peace,  by  §§  53  and  54  of  the  code,  where  the  sum  recovered 
did  not  exceed  $250,  and  of  actions  upon  the  charter,  ordi- 
nances and  by-laws  of  the  city ;  and  also  in  cases  provided  for 
in  sections  206  to  217  of  the  code,  as  well  as  some  other  cases ; 
and  by  the  48th  section  of  that  act,  sections  55  to  64  of  the 
code,  both  inclusive,  and  section  68,  are  made  applicable  to. 
these  courts.  By  section  4  of  the  Act  of  1857,  sub-division  2, 
they  have  jurisdiction  against  corporations,  if  the  plaintiff,  or 
one  of  them  reside,  or  the  corporation  (defendant)  transacts  its 
general  business,  keeps  an  office,  has  an  agency,  or  is  estab- 
lished by  law,  in  the  district  (except  the  corporation  of  New 
York).  None  of  the  provisions  of  the  code  in  any  way  assume, 
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in  terms,  to  confer  jurisdiction  as  against  foreign  corporations, 
except  upon  the  courts  of  record  specially  named  in  §§  33  and 
427,  and  while  the  provisions  relating  to  the  service  of  process, 
and  which  include  service  on  both  domestic  and  foreign  corpo- 
rations, are  to  be  applied  generally  to  all  the  courts  of  original 
jurisdiction  named  in  the  code,  they  are  yet  to  be  accepted, 
distributively,  with  reference  to  the  jurisdiction  specially  con- 
ferred upon  each. 

Courts  of  special  and  limited  jurisdiction,  such  as  are 
courts  of  justices  of  the  peace  and  district  courts,  are  confined 
in  their  jurisdiction  strictly  to  the  authority  given  them.  They 
take  nothing  by  implication,  but  must,  in  every  instance,  show 
that  the  power  has  been  expressly  granted  them.  (Loomis  v. 
Sowers,  22  How.  Fr.  361.) 

The  jurisdiction  over  foreign  corporations  conferred  by  sec- 
tions 33  and  427  of  the  code,  is  special  and  exclusive  of  any 
courts  of  this  State  other  than  those  named,  and  no  contrary 
intent  in  the  Legislature  to  oust  them  of  that  jurisdiction  can 
be  inferred,  and  far  less  deemed  to  have  been  transferred  to,  or 
conferred  upon,  these  inferior  tribunals  by  such  general  refer- 
ence as  is  made  in  any  of  these  statutes  to  "  persons,"  "  par- 
ties," "  corporations,"  u  plaintiffs,"  or  "  defendants." 

The  existence  of  such  jurisdiction  has  been  heretofore  ex- 
pressly denied  these  courts — in  Paulding  v.  Hud.  Man.  Co., 
2  E.  D.  Smith,  38,  decided  in  this  court  in  1851. 

The  amendment  made  to  the  Act  of  1857,  chap.  344,  by 
the  laws  of  1862,  chap.  484,  upon  which  it  is  claimed  a  change 
has  been  made  in  the  laws  in  this  respect,  cannot,  in  my  opin- 
ion, be  held  to  confer  it,  unless  by  violating  the  foregoing 
principles  of  construction. 

No  argument  for  such  construction  can  be  originated  un- 
less by  accepting  the  word  "person,"  as  contained  in  sections 
22  and  23,  as  intended  to  confer  authority  to  .entertain  jurisdic- 
tion against  a,  foreign  corporation. 

In  section  4  of  the  original  act  of  1857,  the  distinction  be- 
tween "  persons  "  and  a  corporation  "  that  is  a  defendant,"  is 
presented,  the  making  of  distinct  enactments  in  respect  to 
them  in  its  first  and  second  sub-divisions. 

The  80th  section  of  that  act,  however,  provides'  that  the 
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word  "  person,"  where  it  occurs  in  the  act,  shall  include  a 
"  corporation  "  as  well  as  a  natural  person,  and  this  identity  of 
signification  is  plainly  established  ;  but  such  distinction  between 
"  person  "  and  "  a  corporation  "  (defendant),  is  contained  in  sec- 
tion 4  and  its  sub-divisions,  and  being  there  expressly  made,  it 
is  not  destroyed  or  affected  by  the  addition  of  sub-division  3  in 
the  amendment  of  1862,  which  relates  to  persons  and  perhaps 
corporations  (plaintiffs),  as  referred  to  in  sub-division  1  of  the 
original  act,  and  although  §  23  of  the  amendatory  act  provides 
that  "  no  person,  who  shall  have  a  place  of  business  in  the 
city  of  New  York,  shall  be  deemed  to  be  a  non-resident,  under 
the  provisions  of  this  act  "  (whether  referring  to  the  original  or 
amendatory  act  is  immaterial),  this  does  not  interfere  with  the 
express  distinction  between  "  persons "  and  "  corporations " 
(defendants)  created  by  the  sub-divisions  of  section  4. 

The  word  "  person  "  has  throughout  the  section  its  appro- 
priate signification  and  reference  to  the  previous  provisions,  and 
to  the  distinctions  there  drawn  between  the  subjects  of  the  en- 
actments, "  a  person'^and  u  a  corporation"  (being  a  defendant). 
It  has  been  repeatedly  held,  in  construing  similar  acts,  re- 
lating to  the  powers  of  justices  of  the  peace  that  the  term 
"  non-resident "  used  therein  and  in  a  like  connection,  is  inap- 
propriate, when  applied  to  a  corporation  (Johnson  v.  Cayuga  dk 
Susq.  E.  E.  Co.  11  Barb.  621 ;  .Sherwood  v.  Sar.  &  Wash.  It. 
R.  Co.  15  Barb.  650;  Dresser  v.  Van  Pelt,  15  How.  Pr.  17). 

By  a  review  of  the  legislation  relating  to  the  powers  of  our 
courts  over  foreign  corporations,  it  will  be  perceived  that  they 
have  been  (as  the  subject  deserves)  carefully  guarded  and, 
when  conferred,  made  the  matter  of  precise  regulation  and 
granted  in  express  terms.  The  control  over  matters  apper- 
taining to  such  institutions,  does  not  come  within  the  ordinary 
subjects  of  State  Legislation  or  jurisdiction  of  our  courts,  and 
lor  this  reason  cannot  be  deemed  within  the  contemplation  of 
the  legislature  in  their  enactment  of  general  laws,  relating  to 
persons  or  corporations,  either  citizens  of  the  State  or  creatures 
of  the  act.  It  would  for  these  reasons  be  a  violent  and  un- 
authorized construction  of  the  amendments  of  1862  to  hold  by 
any  implication,  that  the  general  terms  used  therein  not  only 
include  domestic  corporations  (defendants),  but  also  refer  to 
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and  affect  foreign  corporations,  so  as  to  allow  them  to  be  sued 
in  these  courts  of  inferior  and  limited  jurisdiction. 

The  District  Court  in  my  opinion,  had  neither  by  express 
or  implied  grant,  any  jurisdiction  of  the  suit  in  which  the  ap- 
peal is  taken,  to  proceed  in  invitum  against  the  defendants, 
and  the  judgment  should  be  reversed. 

Judgment  reversed. 


Louis  SEXAUER  v.  HENRY  C.  BOWEN. — GUSTAVUS  PETZOLD  v. 
THE  SAME. — JACOB  EJLAIBER  v.  THE  SAME. 

The  verification  of  an  answer  to  a  duly  verified  complaint,  which  states  that  "  the 
foregoing  answer  is  true,"  omitting  the  words  "  to  his  knowledge,"  is  insufficient 
under  sec.  157  of  the  Code,  and  the  plaintiff  may  return  the  answer  and  pro- 
ceed as  on  failure  to  answer. 

APPEALS  by  the  defendant  from  three  orders  denying 
motions  to  set  aside  judgments  for  irregularity  except  upon 
terms. 

These  actions  were  brought  by  the  plaintiffs  against  the  de- 
fendant to  recover  balances  due  them  for  work,  labor  and 
services.  On  the  last  day  to  answer,  the  defendant's  attorney 
served  answers  of  general  denial  and  breach  of  contract,  which 
were  verified  as  follows : 
(Venue.) 

"  Henry  C.  Bowen  being  duly  sworn  says,  that  he  is  the 
defendant  in  this  action,  and  that  the  foregoing  answer  is  true, 
except  as  to  the  matter  therein  stated  on  information  and  belief 
and  as  to  those  matters  he  believes  it  to  be  true." 
(Jurat.)  (Signature.) 

The  answers  were  returned  by  plaintiffs'  attorney  on  the 
same  day,  with  an  indorsement  thereon  to  the  effect  that  the 
verification  was  defective,  and  on  the  following  day  he  entered 
judgments  as  upon  failure  to  answer. 

Defendant  then  moved  at  special  term  to  set  aside  the 
judgments  for  irregularity.  These  motions  were  denied  except 
upon  terms,  and  the  defendant  appealed  to  the  general  term. 
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C.  C.  JPrentiss,  for  appellant. 
Geo.  F.  Langbein,  for  respondent. 

BY  THE  COURT.* — LOEW,  J.  I  think  the  verification  of  the 
answer  in  each  of  these  cases,  was  insufficient.  The  Code, 
section  157,  requires  the  verification  of  a  pleading  when  made 
by  a  party  to  the  action,  to  be  to  the  eifect  that  the  same  is 
true  to  his  knowledge,  except  as  to  those  matters  stated  on  in- 
formation and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true. 

It  is  not  necessary  that  the  precise  language  used  in  that 
section  should  be  employed,  but  it  is  requisite  that  the  affidavit 
of  verification  should-be  not  only  to  the  effect,  that  the  plead- 
ing is  true,  but  also  to  the  effect,  that  the  same  is  true  "  to  the 
knowledge"  of  the  affiant.  ( Williams  v.  Hiel,  11  How.  Pr. 
374  ;  Tibballs  v.  Selfridge,  12  How.  Pr.  64.) 

It  is  urged  that  if  a  pleading  contained  false  statements,  an 
indictment  for  perjury  would  lie  against  the  party  deposing  as 
well  where  the  affidavit  was  simply,  that  the  same  was  "  true," 
as  where  it  contained  an  averment  that  the  same  was  "  true  to 
his  knowledge." 

However  that  may  be,  it  is  sufficient  to  know  that  the  Code 
requires  the  latter  mode  of  verification,  and  that,  if  it  had  no 
other  merit,  it  would  at  least  preclude  a  party  indicted  for  per- 
jury from  asserting  or  claiming  that  he  was  informed,  and  be- 
lieved that  the  allegations  and  matters  stated  in  the  pleading 
were  true,  and  that  he,  therefore,  thought  he  would  be  justified 
in  swearing  that  it  was  true. 

As  the  complaints  were  duly  verified,  the  answers  should 
also  have  been  properly  verified,  and  as  such  was  not  the  case, 
the  plaintiffs'  attorney  had  a  perfect  right  to  return  them  as  he 
did,  and  enter  up  judgments  as  for  want  of  answers.  It  ap- 
pearing that  the  judgments  were  regularly  entered,  the  judge 
at  special  term  was  right  in  denying  the  motions  to  set  the 
same  aside  for  irregularity,  and  the  orders  appealed  from 
should  be  affirmed. 

Orders  affirmed. 

*  Present— Daly,  Ch.  J.,  Loew  and  Larremore,  JJ. 
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LEONARD  II.  NEUDECKER  v.  JACOB  KOHLBERG. 

In  taking  or  stating  the  final  accounts  of  a  copartnership  it  is  to  be  ascertained : 
First,  How  the  firm  stands  as  to  non-partners  (including  coadventurers). 
Second,  What  each  partner  is  entitled  to  charge  in  account  with  his  copartners, 

each  being  entitled  as  against  the  other,  to  everything  he  has  advanced  or 

brought  in  as  a  partnership  transaction  and  also  what  the  other  has  not  brought 

in,  or  has  taken  out  more  than  he  ought,  and  then ; 
Third,  To  apportion  between  them  the  profits  to  be  divided  or  losses  to  be  made 

good,  and  ascertain  what,  if  anything,  any  partner  should  pay  to  the  other,  in 

order  that  all  cross-claims  may  be  settled. 

An  accounting  between  copartners  is  to  be  governed  by  the  special  provisions  of 
the  copartnership  agreement,  and  the  right  to  a  return  of  capital  invested  by 
each  partner  is  only  to  be  destroyed  by  express  stipulation  to  the  contrary. 
Unless  waived  or  extinguished  by  express  agreement,  the  return  of  capital 
or  of  other  means  furnished  by  each  party  for  use  and  employment  in  the 
business  for  their  mutual  advantage,  although  a  debt  of  a  secondary  character, 
is  as  between  them,  an  obligation  of  the  partnership,  which  should  be  dis- 
charged before  any  final  distribution  of  the  profits. 

When  clauses  are  repugnant,  the  earlier  prevails  in  deeds  and  agreements,  and  if 
the  latter  provision  is  deemed  to  be  inconsistent  with  the  former,  the  latter 
must  be  rejected. 

A  and  B  agreed  in  writing  to  form  a  partnership,  A  contributing  $25,000,  and 
B  $5,000  to  the  capital  stock,  the  profits  to  be  divided  and  losses  to  be  borne 
equally,  B  agreeing  to  pay  interest  on  the  difference  of  capital,  viz.:  $10,000. 
No  special  contribution  of  skill  or  services  as  against  capital  was  required,  nor 
was  there  any  provision,  which,  by  necessary  construction,  disentitled  either 
party  to  a  return  of  his  capital,  before  calculating  the  respective  rights  to 
the  profits ;  the  last  clause  in  the  agreement,  however,  required  an  equal  divi- 
sion, share  and  share  alike  of  all  the  capital  upon  the  dissolution  of  the  partner- 
ship. Held,  that  the  capital  must  be  divided,  on  dissolution,  in  the  proportions 
in  which  it  was  contributed. 

Appeal  by  the  plaintiff  from  a  judgment  entered  upon  the 
report  of  a  referee. 

The  action  was  for  a  dissolution  of  a  partnership  and  for  a 
settlement  of  accounts  between  the  parties  as  copartners. 

In  April,  1867,  the  plaintiff  and  the  defendant  entered  into 
copartnership,  to  continue  two  years,  under  articles  of  copart- 
nership, which  provided,  inter  alia,  that  the  defendant  was  to 
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contribute  as  capital  stock  $25,000,  and  the  plaintiff'  $5,000— 
"  the  $30,000  to  be  used  and  employed  in  common  between 
them  for  the  support  and  management  of  the  business,  to  their 
mutual  benefit  and  advantage." — It  further  provided,  that  each 
should  at  all  times  contribute  his  best  efforts  to  the  business  ; 
that  they  should  bear  and  pay  equally  all  expenses  and  all  pro- 
fits should  be  divided  equally,  except  that  the  plaintiff  was  to 
pay  seven  per  cent,  interest  per  annum  on  the  difference  of 
capital  stock,  namely,  on  $10,000,  and  all  losses  were  to  be 
borne  and  paid  equally.  Proper  books  of  account  were  to  be 
kept,  and  once  in  each  year  accounts  were  to  be  taken  and  pro- 
fits, if  any,  were  to  be  added  to  the  capital  stock. 

It  was  also  provided,  that  "  at  the  end,  or  other  sooner  de- 
termination of  their  copartnership,  the  said  copartners,  each  to 
the  other,  shall  and  will  make  a  true,  just  and  full  account  of 
all  things  relating  to  their  said  business,  and  in  all  things  truly 
adjust  the  same,  and  all  and  every  the  stock  and  stocks,  as  well 
as  the  gains  and  increase  thereof  which  shall  appear  to  be  re- 
maining, either  in  money,  goods,  wares,  fixtures,  debts,  or 
otherwise,  shall  be  divided  between  them,  share  and  share 
alike." 

The  partnership  continued  until  September  22d,  1868,  when 
the  stock  in  trade  was  levied  on  under  an  execution  against  the 
defendant,  whereupon  the  plaintiff  brought  this  action. 

The  action  was  referred  to  Hon.  "Wm.  H.  Leonard  who 
found,  "  that  the  capital,  in  case  it  remains  unimpaired,  after  the 
payment  of  losses  and  the  interest  on  $10,000  agreed  to  be 
paid  to  the  defendant  for  the  difference  in  the  amount  of 
capital  mentioned  in  the  copartnership  agreement^  must  be 
divided  in  the  proportions  in  which  it  was  contributed  as  men- 
tioned in  the  said  agreement.  In  case  of  loss  to  an  extent  im- 
pairing the  capital,  it  must  be  equally  divided,  and  one  half 
thereof  deducted  from  the  capital  contributed  by  each  of  the 
parties.  In  case  the  loss  is  sufficient  to  impair  the  joint  capital 
more  than  $10,000  then  the  defendant  must  have  judgment 
against  the  plaintiff  for  one  half  the  amount  which  the  loss 
shall  exceed  the  last  mentioned  sum." 
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From  the  judgment  entered  upon  the  decision  the  plaintiff 
appealed  to  the  genera^  term  of  this  court. 

Edward  Yan  Ness,  for  appellant. 
Owen,  Nash  &  Gray,  for  respondent. 

BY  THE  COURT.* — ROBINSON,  J.  The  question  presented  is 
as  to  the  rights  of  the  parties  in  the  copartnership  assets  on 
dissolution  of  the  firm  and  after  payment  of  the  partnership 
debts. 

It  arises  mainly  upon  a  difference  as  to  the  construction  of 
the  articles  of  copartnership,  the  defendant  claiming  that  he  is 
entitled  to  be  paid  out  of  surplus  assets,  and  before  a  division  of 
profits,  the  sum  of  twenty  thousand  dollars  excess  of  capital 
contributed  by  him  to  the  common  stock  beyond  that  con- 
tributed by  the  plaintiff.  On  the  trial  before  the  referee  and 
settlement  by  him  of  the  copartnership  accounts,  the  claim  has 
been  allowed  and  the  plaintiff  appealed  from  such  decision. 

The  special  provisions  in  the  copartnership  articles  affecting 
the  question  are,  that  a  copartnership  in  the  general  tobacco 
commission  business  shall  be  formed,  to  commence  on  the  first 
day  of  April,  1867,  and  to  continue  for  two  years,  and  that  the 
defendant  should  pay  in,  as  capital  stock,  the  sum  of  $25,000, 
and  the  plaintiff,  $5,000  ;  that  the  thirty  thousand  dollars  was 
"  to  be  used  and  employed  in  common  between  them  for  the 
support  and  management  of  the  business  to  their  mutual  bene- 
fit and  advantage;"  that  they  were  each  to  contribute  their 
best  efforts,  to  bear  and  pay  equally  all  expenses,  and  all  profits 
were  to  be  divided  equally,  except  that  plaintiff  was  to  pay 
seven  per  cent,  per  annum  on  the  difference  of  capital  stock, 
namely,  on  ten  thousand  dollars,  arid  all  loss  was  to  be  borne 
and  paid  equally. 

On  the  second  of  January  of  each  year,  accounts  were  to 
be  taken,  and  profits,  if  any,  were  to  be  added  to  the  capital 
stock,  and  at  the  end  of  the  copartnership,  after  a  final  and* 
just  account  and  all  things  truly  adjusted,  "  all  and  every  the 

*  Present — Daly,  Ch.  J.,  Robinson  and  Larremore,  JJ. 
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stock  and  stocks  as  well  as  the  gains  and  increase  thereof,  which 
shall  appear  to  be  remaining,  either  in  money,  goods,  wares, 
fixtures,  debts,  or  otherwise,  shall  be  divided  between  them 
share  and  share  alike." 

The  judgment  appealed  from  determines,  that  upon  pay- 
ment of  outstanding  debts  to  others,  the  parties  were  each  en- 
titled to  receive,  before  final  distribution,  the  amounts  they 
respectively  contributed  to  the  capital ;  that  such  contributions 
were  only  made  to  the  end  that  they  should  be  "  used  and 
employed"  in  the  copartnership  business.  The  return  of 
capital  stock  or  of  other  means  furnished  by  each  party,  for 
use  and  employment  in  their  business  for  their  mutual  advan- 
tage, although  a  debt  of  a  secondary  character  is,  as  between 
them,  an  obligation  of  the  partnership,  which  unless  waived  or 
extinguished  by  express  agreement,  should  be  discharged,  be- 
fore any  final  division  of  the  profits.  In  taking  or  stating  the 
final  accounts  of  a  copartnership,  it  is  to  be  ascertained,  first — 
how  the  firm  stands,  as  to  non-partners  (including  coadven- 
turers),  second — what  each  partner  is  entitled  to  charge  in  ac-* 
count  with  his  copartners,  each  being  entitled  as  against  the 
other,  to  everything  he  has  advanced  or  brought  in  as  a 
partnership  transaction,  and  also  what  the  other  has  not 
brought  in  or  has  taken  out  more  than  he  ought  (  West  v.  Skip, 
I  Ves.  Sen.  239),  and  then,  third — to  apportion  between  them 
the  profits  to  be  divided  or  losses  to  be  made  good,  and  ascer- 
tain what,  if  anything,  any  partner  should  pay  to  the  other,  in 
order  that  all  cross-claims  may  be  settled  (Lind.  on  Part.  828). 

This  accounting  is  to  be  governed,  however,  as  between  the 
partners,  by  the  special  provisions  of  the  copartnership  agree- 
ment, and  the  right  to  a  return  of  capital  invested  by  each 
partner,  is  only  to  be  destroyed  by  express  stipulation  to  the 
contrary. 

The  several  provisions  in  these  articles,  that  the  contri- 
bution of  the  capital  stock  was  only  for  its  "use  and  employ- 
.ment "  in  common  between  them  in  the  business  of  the  firm, 
that  they  should  equally  bear  all  expenses  and  losses,  and  each 
alike  contribute  his  skill  and  services  to  its  success,  that 
plaintiff  should  pay  interest  on  $10,000,  one  half  of  the  excess 
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of  capital  contributed  by  defendant  (in  effect  confessing  by 
this  obligation  of  the  pjaintiff  to  pay  interest  on  one  half  of 
such  surplus,  that  the  burthen  of  the  loan  or  advance  of 
$20^000,  made  by  the  defendant  to  the  capital  of  the  firm,  was 
to  be  thus  equalized),  and  that  all  loss  was  to  be  shared  equally, 
each  and  every  of  them,  clearly  indicate  the  intention  of  the 
parties  that  the  contributions  severally  made  by  them  to  the 
common  stock  were  only  for  their  "  use  and  employment "  in 
the  business  of  the  firm,  and  that  such  excess  of  capital,  con- 
tributed by  the  defendant,  was  not  intended  as  a  consideration 
or  bonus  to  plaintiff  for  entering  into  the  partnership  or  for  his 
especial  contribution  of  any  superior  skill  or  services  in  attend- 
ing to  its  affairs  for  two  years,  or  in  case  of  a  sooner  dissolution, 
possibly  for  a  day. 

The  only  provision  in  the  articles  upon  which  the  plaintiff 
relies  for  a  contrary  construction,  is  the  last  clause,  that  at 
the  end  or  sooner  determination  of  the  partnership,  after  a 
just,  true,  and  final  account  of  all  things  relating  to  their  said 
^business  and  a  true  adjustment  thereof,  "  all  and  every,  their 
stock  and  stocks  as  well  as  the  gains  and  increase  thereof,  which 
shall  appear  to  be  remaining  either  in  money,  goods,  wares, 
fixtures,  debts,  or  otherwise,  shall  be  divided  between  them 
share  and  share  alike."  Such  true,  just,  and  final  account,  ac- 
cording to  the  %  principles  before  stated,  necessarily  com- 
prehended the  matter  previously  referred  to  in  the  agreement, 
or  which  existing  under  the  common  law  (not  varied  or  modi- 
fied thereby),  recognizing  or  establishing  their  individual 
claims  or  preferences,  as  against  each  other,  in  the  copartner- 
ship property,  and  especially  such  preferences  of  each  of  the 
parties,  as  were  previously  provided  for  and  were  paramount  to 
the  rights  accruing  in  the  surplus,  upon  final  distribution. 

The  articles  disclose  no  especial  contribution  of  skill  or 
services  as  against  capital  (as  distinguished  from  its  use),  nor 
do  they  contain  any  provision  which  by  necessary  construction 
can,  or,  in  equity,  ought  to  disentitle  either  party  to  a 
return  of  the  capital  he  had  contributed  for  mere  use  and  em- 
ployment by  the  copartnership,  before  calculating  their  relative 
rights  in  the  profits.  The  contract  fixed  the  equality  of  the 
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partners  in  any  profits  or  losses,  and  any  construction  as  is 
claimed  by  the  plaintiff,  instead  of  insuring  such  equality, 
would  make  the  defendant  a  loser  by  their  joint  venture,  beyond 
any  sustained  by  the  plaintiff,  of  $10,000. 

Even  if  this  were  at  all  doubtful  by  reason  of  the  last 
clause  above  quoted,  the  learned  referee,  in  his  opinion,  correct- 
ly states  the  rule  of  law,  that  "  when  clauses  are  repugnant,  the 
earlier  prevails  in  deeds  and  agreements,  being  contrary  to  the 
rule  as  to  the  construction  of  wills  (2  Parsons  on  Cont.  [3  ed.], 
26  and  note)  ;  and  if  the  latter  provision  is  to  be  deemed  in- 
consistent with  the  former,  the  latter  must  therefore  be 
rejected."  Although  the  form  of  these  articles  of  copartner- 
ship is  such  as  is  commonly  adopted,  the  question  presented  in 
this  case  seems  to  be  scarcely  alluded  to  in  any  of  the  element- 
ary works  and  but  little  considered  in  any  of  the  adjudged 
cases  of  our  courts.  In  England  the  following  cases  bearing 
on  the  point  in  question  have  occurred.  In  Wood  v.  Scales, 
decided  in  1866  (Law  Rep.  1,  Ch.  Appeals,  369),  the  parties 
were  partners  under  articles  providing  that  the  business  should 
be  carried  on  for  the  mutual  and  common  benefit  and  'risk  of 
'the  partners'  profit  and  loss  in  equal  shares ;  the  defendant's 
capital  was  to  be  £1,500,  the  plaintiff's  £750. 

The  capital  of  each  partner  was  to  carry  interest  at  £5  per 
cent.,  to  be  allowed  yearly  before  making. up  the  accounts. 
The  remainder  of  each  partner's  share  of  profits  was  to  be  ad- 
ded to  his  capital  and  bear  interest  at  5  per  cent.,  to  be  paid 
before  a  net  division  of  profits.  On  dissolution,  afterpayment 
of  debts,  it  was  provided  that  the  remaining  capital,  stock, 
moneys  and  credit  belonging  to  said  partnership  should  be  di- 
vided, or  received,  or  taken  by  the  said  partners,  according  to 
their  respective  shares  or  interests  therein.  On  suchdissolution 
the  capital  standing  to  plaintiff's  credit  was  not  much  in- 
creased ;  that  of  the  defendant  was  greatly  so,  partly  by  ac- 
cumulation of  profits  and  partly  by  cash  brought  in  by  him. 
After  payment  of  debts,  the  assets  were  insufficient  to  replace 
the  two  capitals  in  full. 

It  was  held,  under  the  peculiar  wording  of  the  agreement, 
that  the  debts  referred  to  did  not  include  the  capitals  of  the 
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partners,  that  the  assets  after  payment  of  debts  ought  to  be 
applied  first  in  repaying  to  the  defendant,  with  interest,  the  ad- 
ditional capital  brought  in  by  him  in  cash,  and  that  the  re- 
mainder ought  to  be  divided  between  the  partners  in  propor- 
tion to  their  capitals. 

In  Lowell  v.  Nowell,  decided  in  1869  (Law  Rep.  7  Eq. 
Cas.  538),  the  partnership  was  formed  by  a  parol  agreement 
that  profits  and  losses  should  be  shared  and  borne  equally. 
One  of  the  partners  died,  and  it  was  found  he  had  advanced 
more  capital  than  the  survivor  to  the  amount  of  £1,900.  The 
net  assets  of  the  partnership  were  only  £1,400.  It  was  held  that 
the  deficiency  of  £500  was  a  debt  to  which  both  estates  were 
liable  to  contribute  equally.  It  was  contended  on  the  other 
side,  citing  Lindley  on  Partnership  (3  ed.  790),  that  the  capital 
was  at  the  risk  of  the  business,  and  that  therefore  loss  of 
capital  was  not  chargeable  against  the  debtor  partner.  The 
following  is  from  the  opinion  of  Sir  W.  M.  James,  V.  C.: 

"  This  balance  of  £500  constituted  a  debt,  a  loss,  to  which 
both  parties  were  equally  liable  to  contribute,  and  there  is, 
therefore,  a  debt  of  half  that  amount  due  from  the  surviving 
partner  to  the  other  partner.  I  intimated  this  opinion  in  the 
course  of  the  argument,  and  I  was  referred  to  a  passage  in  Mr. 
Lindley's  valuable  book  and  to  a  judgment  of  the  Lords 
Justices  in  Wood  v.  Scales  as  being  opposed  to  that  view.  The 
decision  of  the  Lords  Justices  turned  entirely  on  the  construc- 
tion of  a  special  clause  in  the  articles  of  partnership.  If  Mr. 
Lindley's  book  is  supposed  to  intimate  that  in  the  absence  of 
express  or  implied  stipulation  to  the  contrary,  partners  are  not 
to  contribute  equally  to  every  loss,  whether  that  loss  is  a  loss  of 
the  original  capital  brought  in,  or  any  other  loss,  I  have  no 
hesitation  in  expressing  my  entire  dissent  from  it.  Whether 
moneys  are  brought  in  originally  as  capital,  or  advanced  sub- 
sequently, or  paid  by  one  partner  at  the  winding  up,  is,  in  my 
judgment,  wholly  immaterial. 

"  Every  partnership  is  a  series  of  partnership  adventures, 
and  if  the  partnership  be  tested  by  one  adventure,  the  rule 
is  made  very  clear. 

"  Two   persons  engaged  in  a  speculation  say  in  the  pur- 
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chase  of  £1,000  worth  of  cotton,  one  has  the  £1,000  at  his 
command,  the  other  has  not. 

"The  first  partner  advances  his  £1,000  for  the  purpose 
of  the  speculation.  If  the  cotton  produces. £1,100,  the  £100 
is  divided  between  the  two  partners.  If  it  only  produces 
£900,  could  it  be  contended  that  the  capitalist  partner  is  to 
put  up  with  the  entire  loss,  and  that  the  game  of  partnership, 
between  the  man  without  money  and  the  man  with,  was  to  be 
on  the  principle : — '  Heads  I  win — tails  you  lose  ? ' 

"  I  hold  it  to  be  clear,  therefore,  that  in  this  case  the  sur- 
viving partner  was  bound  to  pay  half  the  deficiency  between 
the  available  assets  and  the  excessive  amount  advanced  by  the 
deceased  partner." 

Neither  of  these  cases  determine  any  principle  which  calls 
for  any  modification  of  the  views  already  expressed,  and  the 
judgment  appealed  from,  was  not  erroneous  in  any  of  the  par- 
ticulars urged  against  it  and  should  be  affirmed  with  costs. 

Judgment  affirmed. 


MART  CATHARINE  REED  AND  ALBERT  A.  NUNEZ,  HER  TRUSTEE, 
v.  THOMAS  GANNON  AND  OSMON  REED,  JR. 

The  absolute  sale  and  conveyance  of  personal  property  by  one  having  possession, 
not  only  affirms,  but  warrants  a  perfect  title. 

Where  a  husband  and  wife  entered  into  articles  of  separation  with  a  trustee, 
whereby  the  husband  transferred  to  the  latter  certain  personal  property,  to  be 
held  for  the  sole  use  of  the  wife,  and  agreed  to  discharge  any  lien  existing  up- 
on the  chattels  within  ninety  days,  and  the  trustee  covenanted  to  save  the  hus- 
band harmless  from  all  the  debts  of  the  wife,  and  it  appeared  that  the  husband 
had  executed  a  prior  mortgage  upon  the  chattels,  without  the  knowledge  of  the 
trustee  or  wife,  which  mortgage  had  never  been  filed, — Held  in  an  action  against 
the  husband  and  mortgagee  for  an  injunction  restraining  them  from  interfering 
with  the  property,  that  the  trustee  was  a  bona  fide  purchaser,  and  the  provision 
in  the  articles  in  regard  to  the  discharge  of  liens  was  merely  precautionary. 
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Held,  also  that,  it  was  too  late  to  take  the  objection  for  the  first  time  in  the 
appellate  court,  that  the  case  was  one  relating  solely  to  personal  property 
and  a  mere  premeditated  trespass,  and  was  not  cognizable  by  a  court  of 
equity. 

Appeal  by  one  of  the  defendants  from  judgment  at  special 
term. 

This  was  an  action  for  an  injunction  against  the  defendants 
restraining  them  from  seizing  certain  personal  property  of  the 
plaintiffs. 

In  September,  1864,  the  plaintiff  Mrs.  Reed  was  married  to 
the  defendant  Reed  with  whom  she  continued  to  live  till  short- 
ly prior  to  April  24th,  1867,  when  they  separated  by  mutual 
consent.  On  April  27th,  1867,  a  deed  of  separation  was 
executed,  to  which  the  plaintiff  and  defendant  Reed  and  the 
plaintiff  Nunez,  as  the  wife's  trustee,  were  parties,  whereby 
Reed  transferred  to  the  trustee,  for  the  use  of  his  wife,  the 
chattels  in  question,  it  being  covenanted  by  the  wife  and  her 
trustee  that  the  same  were  received  "in  full  satisfaction  for  her 
(the  wife's)  support  and  maintenance,  and  for  all  alimony  what- 
ever," on  condition  that  all  mortgages,  liens,  or  encumbrances 
on  the  chattels  should  be  promptly  discharged,  declaring  how- 
ever, that  Mrs.  Reed  did  not  admit  the  validity  as  against  her- 
self of  any  outstanding  mortgage  or  lien.  The  trustee  further 
covenanted,  with  certain  qualifications,  "  in  consideration  of  the 
premises,"  to  save  the  husband  harmless  against  all  debts  of  his 
wife  theretofore  contracted,  or  which  might  thereafter  be  con- 
tracted, and  to  reimburse  him  in  case  he  should  be  compelled 
to  pay  any  such  debts.  The  wife  and  her  trustee  also  cove- 
nanted that  should  Reed  at  any  time  own,  and  be  desirous  of 
conveying,  any  real  estate,  the  wife  shall  join  in  the  convey- 
ance thereof,  and  release  her  dower  therein.  Reed  covenanted 
that  he  would  pay  off  and  discharge  any  lien,  mortgage,  or  en- 
cumbrance of  whatsoever  kind  or  description,  existing  on  said 
chattels  within  90  days,  and  declared  he  did  not  assume  any 
liability  beyond  the  amounts  of  the  existing  liens  on  the  chat- 
tels. On  the  31st  of  January,  1867  (prior  to  the  separation  of 
Reed  and  his  wife),  the  former  borrowed  $1,500  from  the  de- 
fendant, Gannon,  to  whom,  on  the  6th  of  February  following, 
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he  executed  a  mortgage,  to  secure  the  indebtedness  on  the 
chattels  in  question.  The  mortgage  was  not  accompanied  or 
followed  by  any  delivery  or  change  of  possession,  and  was  not 
tiled  till  the  10th  of  May,  1867,  neither  the  wife  nor  her 
trustee,  at  the  time  said  deed  was  executed,  having  knowledge 
of  the  existence  of  the  mortgage.  On  the  19th  of  July,  1867, 
Gannon  attempted  to  take  possession  of  the  goods  under  his 
mortgage,  which  he  was  prevented  from  doing  by  a  provisional 
injunction  granted  in  this  action,  which  was  instituted  with  a 
view  to  obtaining,  on  the  final  hearing  thereof,  a  perpetual  in- 
junction restraining  the  defendants,  Gannon  and  Reed  and  each 
of  them,  from  interfering  with  the  plaintiffs'  possession  of  the 
property  in  question.  The  action  was  tried  at  special  term, 
Gannon  alone  appearing  and  defending.  Judgment  was  ren- 
dered perpetually  enjoining  the  defendants,  as  prayed  in  the 
complaint. 

The  judge  at  special  term  delivered  the  following  opinion : 
DALY,  Chief  Justice.  The  voluntary  gift  of  the  property 
in  question,  in  the  first  instance  by  Reed  to  his  wife,  he 
remaining  together  with  her  thereafter  in  the  actual  possession 
and  enjoyment  of  it,  is  not  available  to  defeat  a  subsequent 
mortgage  by  him  of  the  property  to  a  third  person  for  a  valu- 
able consideration.  (Buckle  v.  Mitchell,  18  Yes.  100 ;  Beach 
v.  Beach,  2  Hill,  260  ;  Allen  v.  Cowan,  28  Barb.  99  ;  NeufviUe 
v.  Thomson,  3  Edw.  Ch.  92 ;  Macquean  on  Husband  and  Wife, 
280.) 

The  mortgage  which  Reed  executed  to  Gannon  of  the 
property  was  for  a  valuable  consideration.  It  was  given  to 
secure  the  payment  of  fifteen  hundred  dollars  which  was 
loaned  by  Gannon  to  Reed, — a  fact  established  by  the  testi- 
mony of  each,  which  was  not  disputed  by  the  plaintiff.  After 
the  mortgage  was  given,  but  before  it  was  tiled,  the  articles  of 
separation  were  entered  into  between  Reed  and  his  wife,  and 
the  plaintiff  Nunez,  as  her  trustee,  by  which  the  property  in 
question  was  transferred  to  Nunez,  as  trustee,  for  her  sole  use 
and  benefit,  the  trustee  on  his  part  covenanting  to  save  Reed 
harmless  from  all  debts  of  the  wife  then  existing,  or  thereafter 
to  be  contractel,  and  to  repay  any  debts  of  hers  which  he, 
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Reed,  might  thereafter  be  compelled  to  pay.  This  engagement, 
on  the  part  of  the  trustee,  was  a  sufficient  consideration  to 
support  the  agreement,  and  made  it  valid  and  effectual.  (  Wor- 
ratt  v.  Jacobs,  3  Meriv.  256 ;  Stephens  v.  Olive,  2  Bro.  C.  C.  91 ; 
Sing  v.  Brewen,  id.  93,  note ;  Compton  v.  CoUison,  id.  386 ; 
Fiteer  v.  Fitzer,  2  Atk.  514 ;  Page  v.  Trufant,  2  Mass.  161 ; 
Simpson  v.  Simpson,  4  Dana,  141 ;  Carson  v.  Mwrray,  3 
Paige,  500.) 

If  there  had  been  no  such  engagement  entered  into  on  his 
part,  the  agreement  might  be  treated  as  a  mere  voluntary 
settlement,  which  would  be  considered  void  as  against  credit- 
ors, but  the  existence  of  this  consideration  makes  it  valid,  and 
vests  the  legal  title  to  the  property  in  the  trustee.  ( Wheeler 
v.  Caryl,  Amb.  121 ;  Clough  v.  Lambert,  10  Sim.  174 ;  CotUe 
v.  Frip,  2  Yern.  220  ;  Prac.  in  Chy.  101,  113,  425 ;  Macquean 
on  Husband  and  Wife,  276,  277.) 

As  Gannon's  mortgage  was  not  filed  when  the  articles  of 
separation  were  executed,  it  would  not  affect  the  title  of  the 
trustee,  if  he  may  be  regarded  under  the  statutes,  (Laws  of 
1833,  Oh.  279),  as  a  subsequent  purchaser  in  good  faith.  A  pur- 
chaser in  good  faith  is  one  to  whom  the  property  has  been 
transferred,  upon  a  valuable  consideration,  without  notice  of 
the  existing  incumbrance,  and  I  cannot  say,  upon  the  evidence 
presented  at  the  trial,  that  the  trustee  had  notice  of  the 
existence  of  the  mortgage.  The  agreement  on  the  part  of 
Reed,  in  the  articles  of  separation,  to  pay  off  and  discharge 
any  lien,  mortgage,  or  incumbrance  existing  upon  the  property, 
or  the  declaration  therein  by  Mrs.  Reed  that  she  did  not  intend 
thereby  to  admit  the  validity  of  any  outstanding  mortgage, 
lien,  or  incumbrance  upon  the  property,  does  not  necessarily 
imply  a  knowledge  on  the  part  of  the  plaintiffs  of  the  existence 
of  Gannon's  mortgage,  as  there  was  another  mortgage  upon 
the  property  which  had  been  given  by  Reed,  and  which,  from 
all  that  appears,  may  have  been  given  before  the  articles  of 
separation  were  entered  into,  and  may  have  been  the  in- 
cumbrance to  which  the  articles  referred.  Bad  faith  is  not  to 
be  presumed.  I  would  not  be  justified  in  presuming  that  the 
trustee  became  a  party  to  the  agreement  for  the  transfer  of  the 
VOL.  HI.— 27 
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property  to  him  in  trust  for  the  wife,  with  the  knowledge  of 
of  the  fact  that  it  had  been  already  mortgaged  to  Gannon  to 
secure  the  payment  of  a  sum  equal  to  the  whole  value  of  it. 
Nunez  was  a  witness  at  the  trial,  and  the  question  might  have 
been  asked  him,  if  the  defendant  had  thought  proper  to  put  it ; 
or  if  the  fact  that  Nunez  had  no  knowledge  of  the  mortgage, 
was  one  that  it  was  incumbent  upon  him  to  show,  being 
peculiarly  within  his  knowledge,  the  objection  Of  want  of  proof 
should  have  been  taken  at  the  trial,  when  the  evidence  might 
have  been  supplied.  As  this  was  not  done,  and  I  cannot  pre- 
sume that  he  had  notice  of  this  incumbrance. 

Judgment  must,  therefore,  be  given  for  the  plaintiff. 
The  defendant^Gannon  appealed  from  the  judgment. 
A.  J.  Perry,  for  appellant.  '* 
James  Clark,  for  respondent. 

BY  THE  COURT.* — ROBINSON,  J.  The  controversy  in  this 
action  is  as  to  the  title  to  certain  articles  of  personal  property, 
transferred  by  the  defendant  Heed  to  the  plaintiff  Nunez  on 
April  27th,  1867,  under  and  by  virtue  of  certain  articles  of 
separation  executed  triparte  between  Reed  and  his  wife  Mary 
(one  of  the  plaintiffs)  and  the  plaintiff  Nunez,  in  which  Nunez 
became  trustee  for  the  benefit  of  the  wife,  and  assumed  obli- 
gations to  and  with  her  husband,  in  respect  to  her  future  con- 
duct and  separate  maintainance.  He  was  undoubtedly  a  bona 
fide  purchaser  of  the  property  in  question  (as  trustee  for  Mrs. 
Reed),  with  the  superadded  covenants  and  obligations  assumed 
by  him  personally,  on  her  behalf,  and  no  notice  of  the  claim  to 
the  property  made  and  attempted  to  be  asserted  by  the  defend- 
ant Gannon,  is  shown  to  have  been  given  him  prior  to  his  ac- 
quiring title  and  incurring  such  obligations.  Gannon  claims 
the  property  under  a  chattel  mortgage  executed  to  him  by  the 
defendant  Reed,  dated  in  February,  1867,  to  secure  the  loan  of 
$1,500  which  he  made  to  Reed ;  but  such  mortgage  was  not 
filed  in  the  office  of  the  Register  of  the  city  and  county  of 
New  York,  where  Reed  resided,  until  after  the  defendant,  Nunez, 

*  Present — Robinson,  Loew  and  Larremore,  JJ. 
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had  acquired  title  to  the  property,  under  the  articles  of  separa- 
tion, and  had  obtained  and  held  possession  of  it,  under  such 
title.  Under  such  circumstances,  there  can  be  no  question  as 
to  the  superior  legal  title  of  Nunez,  as  trustee,  under  the 
articles  of  separation  as  a  purchaser  without  notice,  unless  the 
clause  therein  that  Heed,  the  assignor,  would  "  within  ninety 
days  from  the  date  hereof  pay  off  and  discharge  any  lien, 
mortgage  or  incumbrance  "  upon  the  property  conveyed  to  the 
trustee,  in  itself  charged  him  with  notice  of  Gannon's  unre- 
corded or  unfiled  mortgage.  ISTo  actual  notice  to  Nunez  of  its 
existence  is  shown  on  the  part  of  the  defendant,  and  there  is 
no  rule  of  law  that  requires  the  plaintiff  in  such  case  to  prove 
a  negative. 

Proof  of  the  actual  payment  or  the  inc*ring  of  such  obliga- 
tion as  constitutes  the  consideration  of  the  subsequent  con- 
veyance, without  evidence  of  actual  or  constructive  notice  of  a 
prior  right,  renders  the  party  so  advancing  the  consideration 
money  or  incurring  the  obligation,  a  bonafide  purchaser. 

The  absolute  sale  and  conveyance  of  personal  property  by 
one  having  possession,  not  only  affirms  but  warrants  a  perfect 
title  (Mednia  v.  Stoughton,  1  Salk.  210 ;  Scranton  v.  Clark,  39 
N.  T.  223.),  and  the  provision  in  the  assignment  or  transfer 
above  quoted,  referring  to  incumbrances  to  be  discharged  by 
the  assignor,  was  general  in  its  terms  and  merely  precaution- 
ary. It  made  no  special  designation  of  any  of  the  incum- 
brances of  the  character  stated,  and  provided  merely  for  the 
contingency  of  their  possible  existence.  It  in  itself  contained 
no  notice  of  the  existence  of  Gannon's  mortgage.  Under  the 
proofs  offered,  Nunez,  the  trustee,  was  a  bona  fide  purchaser, 
without  notice  of  that  mortgage. 

As  to  the  objection,  that  this  action  was  not  cognizable  by 
this  court,  acting  as  a  Court  of  Equity,  it  appears  it  was 
brought  to  secure  the  peaceable  enjoyment  by  the  plaintiffs  of 
the  rights  conferred  on  them  by  the  articles  of  separation. 

No  objection  was  taken,  by  the  answer  or  on  the  trial,  that 
the  case  was  one  relating  solely  to  personal  property  and  a 
mere  premeditated  trespass,  but  the  title  to  the  property  and 
the  right  to  its  possession  and  enjoyment  were  litigated  on  the 
trial,  without  question  as  to  whether  or  not  the  action  was  one 
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of  purely  equitable  cognizance ;  such  objection  not  being  taken 
while  the  action  was  pending,  was  waived,  (Truscott  v.  King, 
6  N.  Y.  147 ;  Grandw  v.  Le  Boy,  2  Paige,  509  ;  Le  Roy  v.  Platt, 
4  Paige,  77 ;  Bit,,  of  Utica  v.  Utica,  4  id.  399),  and  can  not  be 
raised  on  the  appeal. 

The  opinion  rendered  by  the  court  below  fully  sustained  this 
claim,  and  the  judgment  was,  in  all  respects  correct,  and 
should  be  affirmed  with  costs. 

Judgment  affirmed. 


ABRAHAM  GOODKIND  AND  OTHERS  v.  JONATHAN  M.  STRICKLAND 

AND  OTHERS. 

Where  an  action  is  commenced  in  the  Marine  Court  by  attachment,  and  the 
defendant.is  either  not  personally  served,  or  does  not  appear,  and  judgment  is 
taken  by  default;  held  that  the  proceedings  are  in  the  nature  of  actions  in  rem, 
and  the  execution  in  the  action  can  only  be  enforced  against  the  attached  pro- 
perty. 

And  where  a  transcript  of  the  judgment  was  filed  in  the  office  of  the  clerk  of 
New  York  county,  and  an  execution  issued  to  Westchester  county  to  be  levied 
upon  other  property,  the  Court  of  Common  Pleas  will,  upon  motion,  set  aside 
such  execution  for  irregularity. 

APPEAL  from  an  order  setting  aside  an  execution  for  irre- 
gularity. 

The  plaintiffs  commenced  this  action  in  the  Marine  Court 
of  the  city  of  New  York,  by  attachment,  on  the  ground  of  the 
non-residence  of  the  defendants.  The  only  property  attached 
was  a  leasehold  interest  in  27th  street,  New  York.  No  process 
was  ever  personally  served  on  the  defendants,  and  they  did  not 
appear  in  the  action,  and  judgment  was  taken  against  them,  as 
by  default.  A  transcript  of  this  judgment  was  filed  in  the 
county  clerk's  office,  New  York,  and  an  execution  in  the  usual 
form  was  thereupon  issued  out  of  the  Court  of  Common  Pleas 
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io  the  sheriff  of  Westchester  county,  commanding  the  enforce- 
ment of  said  judgment  against  all  the  property  of  the  defend- 
ants in  that  county.  The  defendants  moved  to  set  aside  the 
execution  for  irregularity.  From  the  order  granting  the 
motion  the  plaintiffs  appealed. 

J.  H.  Whitelegge,  for  appellants. 
David  McAdam,  for  respondents. 

BY  THE  COURT.* — EOBINSON,  J.  The  judgment  in  this  action 
was  obtained  in  the  Marine  Court,  in  an  action  commenced  by 
attachment  on,  the  ground  of  non-residence  of  the  defendants. 
No  personal  service  was  ever  made  on  any  of  the  defendants, 
nor  did  they  appear  in  the  action.  The  attachment  was  levied 
on  some  leasehold  property  in  the  city  of  New  York. 

After  the  judgment  was  recovered,  a  transcript  was  filed  in 
the  office  of  the  clerk  of  the  city  and  county  of  New  York, 
upon  which  the  plaintiffs  issued  an  execution  out  of  this  court 
to  the  sheriff  of  Westchester  county. 

This  execution  has  been  set  aside  on  motion,  and  an  appeal 
is  taken  from  that  order.  Proceedings  by  way  of  attachment, 
when :  the  defendant  is  not  personally  served  and  does  not  ap- 
pear, are  in  the  nature  of  actions  in  rem,  and  an  execution  on 
the  judgment  can  only  be  levied  upon,  or  enforced  against,  the 
property  seized  under  the  attachment.  (Code,  §  237  and  Laws, 
1831,  chap.  300,  §  39,  made  applicable  to  Marine  Court  by 
§  47,  and  see  Cooper  v.  Roe,  U.  S.  Sup.  Court,  Dec.  '70 ;  N.  Y. 
Transcript,  Feb.  7th,  '71.) 

The  attempt  of  the  plaintiffs  to  enforce  their  judgment 
against  any  other  property,  either  by  the  filing  of  a  transcript 
in  the  office  of  the  clerk  of  "Westchester  county,  or  issuing  an 
execution  to  the  sheriff  of  that  county,  was  unauthorized  in 
law  and  prohibited  by  statute  (§  39  of  act  of  1831). 

The  order  appealed  from  should  therefore  be  affirmed  with 
costs. 

*  Present — Robinson,  Loew,  and  Larremore,  JJ. 
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CHRISTINA  FRANK  v.  VALENTINE  BENNER. 
THE  SAME  v.  CHRISTOPHER  BENNINGER. 

Although  by  the  laws  of  1853,  chap.  617,  appeals  are  authorizecUto  be  taken  to 
the  general  term  of  the  Marine  Court,  with  like  effect  as  appeals  in  the 
Supreme  Court,  from  a  decision  of  a  single  judge,  and  upon  such  appeal  the 
court,  by  section  330  of  the  Code,  may  reverse,  affirm,  or  modify  the  judgment 
appealed  from,  and  may,  if  necessary  or  proper,  order  a  new  trial ;  yet  held, 
that  the  reversal  of  judgment,  with  order  for  a  new  trial,  does  not  constitute 
such  an  actual  determination  of  the  action  in  the  Marine  Court,  as  authorizes 
an  appeal  thereon  to  the  Court  of  Common  Pleas. 

The  case  of  Williams  v.  Tradesman  Fire  Insurance  Co.,  1  Daly,  438,  commented 
upon  and  explained. 

APPEALS  by  the  plaintiff  from  judgments  of  the  general 
term  of  the  Marine  Court,  reversing  judgments  entered  upon 
reports  of  a  referee,  and  ordering  new  trials. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Peter  Cook,  for  appellant. 

Hirsh  &  Newcombe,  for  respondents. 

BY  THE  COURT.* — ROBINSON,  J.  These  are  appeals  from 
judgments  of  the  Marine  Courts. 

The  causes  were  tried  before  a  referee,  and  judgments  having 
been  entered  therein,  appeals  were  taken  to  the  general  term 
of  the  Marine  Court  from  the  judgments,  and  having  been 
heard  upon  a  case  and  exceptions,  orders  were  made  reversing 
the  judgments  and  granting  new  trials.  By  the  5th  section  of 
the  acts  of  1853,  chap.  617,  such  appeal  was  authorized  to  be 
taken  with  like  effect  as  appeals  in  the  Supreme  Court  from  a 
decision  of  a  single  judge. 

On  such'  appeals  the  court,  by  §  330  of  the  Code,  may  re- 
verse, affirm,  or  modify  the  judgment  appealed  from,  and  may, 
if  necessary  or  proper,  order  a  new  trial. 

*  Present — Robinson,  Loew  and  J.  F.  Daly,  JJ. 


NEW  YOEK— MAEOH,  1871.  423 


Frank  v.  Benner. 


Such  reversal,  with  order  for  a  new  trial,  does  not  however 
constitute  such  an  actual  determination  of  the  action  in  the 
Marine  Court,  as  authorizes  under  §  352  of  the  code  an  appeal 
thereon  to  this  court.  (Hone  v.  Joselein,  17  How.  Pr.  338, 
S.  C.  9  Abb.193.)  Williams  v.  Tradesman  Fire  Insurance  Co., 
(1  Daly,  438),  is  not  to  the  contrary.  It  simply  holds,  that  the 
general  term  of  the  Marine  Court  has  power  to  grant  a  new 
trial  for  error  of  law,  and  not  on  the  ground  that  the  verdict  of 
the  jury  was  against  the  weight  of  evidence;  that  after  a  ver- 
dict of  a  jury,  the  judge  before  whom  the  cause  was  tried,  had 
no  authority  to  entertain  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence, 
but  had  the  sole  duty  of  entering  judgment  upon  the  verdict ; 
that  the  appeal  only  brought  up  questions  of  law,  and  that  the 
general  term  of  that  court  had  no  jurisdiction  to  entertain 
a  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence.  At  the  time  of  that  decision,  a  single 
justice  of  the  Marine  Court  had  no  such  power,  and  the  court 
at  general  term  being  only  capable  of  entertaining  questions  of 
law,  the  reversal  of  the  judgment,  otherwise  than  on  matters  of 
law,  was  unauthorized.  The  power  of  a  single  judge  of  the 
Marine  Court,  to  entertain  the  question  whether  the  verdict 
was  against  evidence,  has  since  been  extended  by  the  act 
of  1867,  chap.  784,  sec.  5,  applying  §  204  of  the  Code  to  its 
proceedings  ;  but  the  case  and  exceptions  on  which  these  causes 
were  argued  and  decided  in  the  general  term  of  that  court, 
presented  numerous  exceptions,  taken  on  the  trial,  involving 
questions  of  law  upon  which  it  was  authorized  to  reverse 
the  judgment  and  order  a  new  trial.  Yarious  offers  of  testi- 
mony made  by  the  defendants  on  the  trial  were  objected  to  and 
excluded,  and  exceptions  taken  to  such  rulings,  and  the  court 
below  has  deemed  them  to  have  been  sufficiently  well  taken,  to 
have  ordered  a  reversal  of  the  judgments  and  a  new  trial. 

Over  such  decision  this  court  has  not  at  present  any  right 
of  review. 

The  appeal  should  be  dismissed  without  costs. 

Ordered  accordingly. 
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NEAL  O'DONNELL  AND  ANOTHER  v.  PHILIP  C.  HARMON  AND 

OTHERS. 

To  authorize  a  court  of  equity  to  reform  a  contract  on  the  ground  of  mistake,  it 
must  appear  that  the  mistake  complained  of  was  mutual,  or  was  the  mistake  of 
one  party  with  the  fraudulent  concealment  of  the  other. 

Where  an  alteration  in  a  contract  appears  to  be  suspicious  on  its  face,  and  is  not 
duly  noted  on  the  paper,  the  burden  of  proof  is  upon  the  party  who  claims  that 
the  alteration  was  genuine. 

The  defendants  executed  and  delivered  to  the  plaintiffs  a  lease,  by  which  it  was 
provided  that  if,  "  during  January  next  preceding  the  expiration  of  the  term 
(which  would  be  January,  1867),  the  lessees  should  give  notice  of  their  desire 
to  purchase  the  premises,  the  lessors  would  sell  the  premises  at  the  expiration 
of  the  term  (May  1,  1867)  for  $10,800,  and,  on  receiving  said  money,  would,  on 
May  1,  1866,  convey  to  the  lessees."  In  an  action  brought  by  the  lessees  to 
reform  the  lease,  it  appeared  that  the  last-mentioned  date  had  been  originally 
written  "  1867"  and  altered  to  "  1866."  Held,  upon  appeal,  that  the  finding  of 
the  Judge  below  that  the  omission  to  alter  the  clause  in  reference  to  the  giving 
of  notice  of  intention  to  purchase,  was  caused  by  mutual  mistake  of  the  parties, 
being  supported  by  satisfactory  evidence,  was  correct,  and  the  defendants  hav- 
ing shown  that  the  alteration  was  made  at  the  time  of  execution,  although 
not  noted,  the  judgment  should  be  affirmed. 

APPEAL  from  a  judgment  entered  upon  the  decision  of  a 
Judge  at  the  Equity  Term. 

The  action  was  brought  to  reform  a  lease  containing  an 
agreement  to  sell  the  leased  premises  upon  the  lessees  giving 
notice  of  their  intention  to  purchase  at  a  fixed  period.  The 
facts  are  fully  stated  in  the  opinion  of  the  Court. 

Thomas  H.  Hurley  and  John  E.  £urrill,  for  appellants. 
Mwsh  &  WalUs,  for  respondents. 

BY  THE  COURT.* — LARREMORE,  J. — This  action  was  brought 
to  reform  a  contract  for  the  sale  of  real  estate,  and  also  for  the 
specific  performance  thereof. 

*  Present — Daly,  C.  J.,  Larremore  and  Loew,  JJ. 
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By  a  lease  dated  May  1,  1863,  the  defendants  demised  to 
the  plaintiffs  three  lots  in  Henry  street,  for  the  term  of  four 
years,  at  a  rent  and  upon  the  terms  therein  specified.  The 
lease  contained  the  following  provision  : 

"  And  if  during  the  month  of  January  next  preceding  the 
expiration  of  the  term  hereby  granted,  the  said  parties  of  the 
second  part  (the  plaintiffs)  shall  notify  the  said  parties  of  the 
first  part  (the  defendants)  in  writing  of  their  desire  to  purchase 
the  said  above  described  and  hereby  demised  premises  ;  that  at 
the  expiration  of  the  term  hereby  granted,  they,  the  said  par- 
ties of  the  first  part  (the  defendants),  will  sell  and  convey  the 
said  premises  to  the  said  parties  of  the  second  part  (the  plain- 
tiffs) for  the  price  or  sum  of  $10,800,  and,  upon  receiving  said 
sum  of  money,  will,  on  the  first  day  of  May,  in  the  year  eight- 
een hundred  and  sixty-six,  make,  execute,  and  deliver  to  the 
said  parties  of  the  second  part,  a  good  and  sufficient  deed,  &c." 

The  plaintiffs  entered  into  possession  of  the  premises,  in 
pursuance  of  said  lease,  and  occupied  the  same  during  the  term 
thereof. 

In  January,  1867,  the  plaintiffs  gave  defendants  the  notice 
of  intention  to  purchase  required  by  said  lease,  and  in  April, 
and  also  on  May  1,  1867,  tendered  the  sum  of  $10,800,  and  de- 
manded a  deed  of  said  premises,  which  the  defendants  refused 
to  deliver. 

After  the  expiration  of  the  term,  summary  proceedings 
were  taken  by  the  defendants  to  dispossess  the  plaintiffs,  where- 
upon this  action  was  commenced  by  them,  and  an  injunction 
was  granted  restraining  such  dispossession. 

The  plaintiffs  claim  that  at  the  time  of  the  execution  of  the 
lease,  the  date (i  May  1, 1866,"  when  the  deed  was  to  be  delivered, 
was  "  1867,"  and  that  it  had  been  altered  subsequently  to  the  ex- 
ecution of  the  lease ;  that  the  plaintiffs,  at  the  time  of  such 
execution,  believed  and  supposed  the  said  date  to  have  been 
May  1,  1867,  which  was,  as  they  alleged,  in  accordance  with 
the  contract  between  the  parties.  They  asked  the  Court  to 
reform  and  correct  the  lease  in  this  particular,  and  to  compel 
the  defendants  to  perform  the  contract. 

The  defendants  claim  that  such  alteration  was  made  before 
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the  execution  of  the  lease,  and  with  the  consent  of  the  plain- 
tiffs, and  that  by  mistake  the  first  part  of  the  clause  was  omit- 
ted to  be  altered  as  was  intended,  so  as  to  make  it  read,  that 
the  notice  should  be  given  in  the  January  next  preceding  the 
expiration  of  the  third  year  of  the  term  instead  of  "  next  pre- 
ceding the  expiration  of  the  term,"  and  ask  to  have  the  lease 
reformed  in  this  respect. 

The  cause  was  tried  before  the  Court,  without  a  jury,  and 
judgment  rendered  therein  for  the  defendants,  dismissing  the 
complaint  on  the  merits,  and  directing  that  the  lease  be  re- 
formed as  prayed  for  by  the  defendants. 

The  Judge  before  whom  the  action  was  tried,  found,  as 
matters  of  fact,  that  said  alteration  from  1867  to  1866,  was 
made  before  the  execution  of  the  lease,  and  with  consent  of  the 
parties,  and  that  through  mistake  and  inadvertence,  the  time 
during  which  the  plaintiffs  were  to  give  notice  of  their  desire  to 
purchase  the  premises,  as  stated  in  the  lease,  was  not  changed 
therein,  but  it  was  the  intention  of  all  the  parties  that  the 
notice  should  be  given  in  the  month  of  January,  1866,  and  that 
the  lease  should  be  made  to  express  the  agreement. 

If  these  findings  are  supported  by  the  evidence  in  this  case, 
the  judgment  will  not  be  disturbed  on  appeal,  unless  the 
exceptions  of  the  plaintiffs'  counsel  to  the  judge's  rulings  are 
sustained. 

Only  one  witness  (Hugh  O'Donnell)  gave  direct  positive 
evidence  for  the  plaintiffs  on  this  point.  He  swears  that  "  it 
was  seven  when  I  wrote  my  name  there ;  it  was  not  altered  in 
my  presence  ;  I  know  nothing  of  it  at  all."  The  other  plaintiff 
(Neal  O'Donnell)  never  read  the  lease,  and  knew  nothing  of  its 
contents,  except  what  Hugh  told  him. 

On  the  part  of  the  defendants,  three  witnesses  testify 
that  the  alteration  was  agreed  to  by  the  parties  and  was  made 
before  the  execution  of  the  lease.  The  weight  of  evidence  was 
therefore  clearly  in  favor  of  the  defendants,  and  fully  justified 
the  finding  of  the  judge  below. 

If  this  theory  be  correct,  then  the  right  of  the  plaintiffs  to 
reform  the  lease  utterly  fails,  and  the  necessity  of  the  reform- 
ation as  claimed  by  the  defendants  becomes  apparent. 
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If  the  time  fixed  by  the  lease  for  the  delivery  of  the  deed 
of  the  premises  was  limited  by  the  terms  thereof  to  May  1st, 
1866,  then  the  clause  in  the  lease,  extending  the  time  of  giving 
notice  of  the  election  to  purchase  "  during  the  month  of  Janu- 
ary next  preceding  the  expiration  of  the  term,"  was  meaning- 
less and  of  no  effect.  Such  election  should  precede,  not  follow 
the  delivery  of  the  deed.  And  if,  as  appears  from  the  findings, 
that  it  was  the  intention  of  all  the  parties,  that  said  notice 
should  be  given  in  the  month  of  January,  1866,  but  through 
mistake  and  inadvertence  the  same  was  not  changed  in  the 
lease  at  the  time  of  its  execution,  then  the  defendants  are 
entitled  to  a  reformation  of  the  lease  in  this  respect,  unless  the 
same  be  prohibited  by  law. 

To  authorize  a  Court  of  Equity  to  reform  a  contract  on  the 
ground  of  mistake,  it  must  appear  that  the  mistake  complained 
of  was  mutual,  or  was  the  mistake  of  one,  with  the  fraudulent 
concealment  of  the  other.  (1  Story's  Equity  Juris.147  to  148.) 

It  must  appear  "  that  the  material  stipulation  to  be  omitted 
or  inserted  in  the  instrument  was  omitted  or  inserted  contrary 
to  the  intention  of  both  parties." 

If  the  mistake  is  admitted,  the  court  would  reform  the  in- 
strument. And  if  it  should  be  proved  by  other  evidence,  en- 
tirely satisfactory  and  equivalent  to  an  admission,  the  reasons 
for  relief  would  seem  to  be  equally  cogent  and  conclusive. 
(1  Story's  Eq.  Juris.  154.) 

In  the  case  of  Lyman  v.  The  United  Ins.  Co.,  (17  Johns, 
373),  Chief  Justice  Spencer  says,  "  It  must  be  shown,  incon- 
trovertibly  that  both  parties  understood  the  contract,  as  it 
is  alleged  it  ought  to  have  been,  and  in  fact  was,  but  for  the 
mistake."  * 

If  the  plaintiffs  then  have  shown  a  plain  mistake,  clearly 
made  out  by  evidence,  satisfactory  and  free  from  all  reasonable 
doubt,  they  are  entitled  to  the  relief  sought. 

The  plaintiffs  charge  that  the  alteration  was  intentional  and 
fraudulent  on  the  part  of  the  defendants,  and  after  the  execution 
of  the  paper.  The  alteration  appears  to  have  been  made  with- 
out any  attempt  at  concealment,  and  in  such  a  manner  as  to 
invite  attention  and  inspection. 
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After  its  execution  by  the  defendants  and  the  plaintiff 
Hugh  O'Donnell,  the  lease  was  left  with  the  attorney  of  the 
defendants,  not  at  their  request,  but  for  the  convenience  of  the 
plain  tiff  Neal  O'Donnell,  who  executed  it  at  a  subsequent  time, 
when  the  duplicates  were  respectively  delivered  to  the  parties. 
The  defendants  never  had  possession  of  the  plaintiffs'  duplicate 
after  its  execution  by  them,  nor  of  their  own,  until  after  Neal 
O'Donnell  signed  it,  so  that  the  alteration  if  made,  as  alleged 
by  the  plaintiffs,  was  made  by  Wallis  or  with  his  knowledge. 
To  sustain  the  plaintiffs  upon  this  point,  we  must  reject  the 
positive  evidence  of  three  unimpeached  witnesses,  and  virtually 
convict  one  of  them  of  the  commission  of  a  felony.  This  we  are 
not  prepared  to  do.  The  learned  judge  who  tried  the  cause 
has  found  the  facts  which  fully  authorized  the  reformation 
of  this  lease,  that  the  omission  to  alter  the  clause  therein, 
in  reference  to  the  giving  of  notice  of  intention  to  purchase, 
was  caused  by  a  mutual  mistake  of  the  parties,  and  such  fact 
being  supported  by  competent  and  satisfactory  proof,  the  judg- 
ment thereon  will  not  be  disturbed  on  appeal. 

The  authorities  referred  to  by  plaintiffs'  counsel  do  not  con- 
flict with  this  theory.  In  the  case  of  Arthur  v.  Arthur  (10 
Barb.  9),  where  a  testator  devised  his  farm  to  several  children 
in  undivided  shares,  and  subsequently  conveyed  to  one  of  them 
a  part  of  the  land  so  devised  by  a  deed  which  made  no  mention 
of  the  will,  it  was  held  that  such  conveyance  was  no  bar  to  the 
devise,  even  though  the  mistake  was  mutual  as  to  the  effect  of 
the  deed,  which  was  intended  to  convey  the  same  share  to 
which  the  said  child  was  entitled  as  devisee.  "Where  the  par- 
ties make  just  such  instruments  as  they  intend  to  make,  and 
without  fraud,  surprise,  undue"  influence,  or  mistake  of  their 
rights,  but  labor  under  an  error  as  to  the  mere  legal  effect 
of  the  instrument,  that  alone  will  not  authorize  a  correction 
by  the  court. 

A  will  cannot  be  reformed  because  the  testator  misappre- 
hended its  effect. 

Nevins  v.  Dunla/p,  (33  N.  Y.  680),  was  an  action  upon  a 
bond,  in  which  the  plaintiff  claimed  $6,000  and  interest,  and 
prayed,  if  necessary,  that  the  said  bond  be  reformed  so  as  to 
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provide  for  payment  of  interest  from  its  date.  The  court  re- 
fused the  relief  asked,  for  the  reason  that  the  proof  upon  the 
trial  was  vague,  uncertain  and  equivocal. 

To  the  same  effect  was  the  ruling  in  Pennell  v.  Wilson,  (2 
Abbott's  "N.  S.  466,)  where  a  judgment  reforming  a  contract 
was  reversed,  upon  the  sole  ground  that  the  evidence  was  in- 
sufficient to  authorize  the  judgment. 

In  Mills  v.  Lewis,  (55  Barb.  179,)  the  plaintiff,  by  his 
agent,  agreed  to  take  in  payment  for  a  house,  a  mortgage,  if 
the  defendant  would  guaranty  the  payment  thereof.  The  de- 
fendant agreed  with  the  agent  to  guaranty  the  collection  of 
the  mortgage. 

The  assignment  was  drawn  by  mistake  to  guaranty  its  pay- 
ment by  the  defendant.  It  not  appearing  that  the  plaintiff 
knew  of  or  assented  to  it,  it  was  held  that  the  defendant  was 
liable  as  guarantor. 

In  all  of  these  cases,  the  essential  requisites  to  authorize  a 
reformation  were  wanting — mutual  mistake  of  fact  and  suffi- 
cient proof. 

The  lease  set  forth  in  the  complaint  w?ls  the  only  agree- 
ment upon  which  the  plaintiffs  sought  to  recover,  and  for  a 
reformation  of  which  the  action  was  brought.  The  evidence  in 
the  case  fully  justified  the  findings  of  the  Judge,  and  that  is 
sufficient  to  sustain  the  judgment. 

As  to  the  point  that  Neal  O'Donnell  did  not  consent  to  the 
alteration,  it  is  sufficient  to  say  that,  he  allowed  Hugh  to  act 
for  him  in  the  whole  transaction,  and  the  knowledge  and  con- 
sent of  Hugh  was  that  of  Neal,  also. 

Upon  the  question  whether,  when  an  alteration  appears 
upon  the  face  of  the  instrument,  which  is  not  noted,  the  pre- 
sumption of  law  is  that  such  alteration  was  made  after  the 
execution  of  the  instrument,  the  case  of  Maybee  v.  Sniffin,  (2 
E.  D.  Smith,  1),  is  in  point.  The  learned  Judge  who  delivered 
the  opinion  in  that  case,  after  reviewing  all  the  authorities, 
says : 

"  In  this  conflict  of  opinion,  it  appears  to  me  that  the  sen- 
sible rule,  and  the  rule  most  in  accordance  with  the  decisions  of 
our  own  State,  is  that  the  instrument,  with  all  the  circuin- 
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stances  of  its  history,  its  nature,  the  appearance  of  the  altera- 
tion, the  possible  or  probable  motives  to  the  alteration  or  against 
it,  and  its  effect  upon  the  parties  respectively,  ought  to  be  sub- 
mitted to  the  jury,  and  that  the  court  cannot  presume,  from 
the  mere  fact  that  an  alteration  appears  on  the  face  of  the 
instrument  (whether  under  seal  or  otherwise),  that  it  was  made 
after  the  signing." 

In  Pringle  v.  Chambers,  (1  Abb.  Pr.  58,)  the  court  says  : 

"  It  is  a  salutary  rule,  which  our  courts  are  generally  dis- 
posed to  adopt,  that  where  an  alteration  appears  to  be  sus- 
picious on  its  face,  and  is  not  duly  noted,  the  onus  lies  with 
the  party  who  claims  that  the  alteration  was  genuine." 

An  examination  of  the  testimony  is  sufficient  to  establish 
the  presumption  that  the  onus  rested  on  the  defendants,  and 
that  the  case  was  tried  upon  that  theory. 

The  weight  of  evidence  was  in  their  favor,  and  the  plaintiffs 
substantially  had  the.  benefit  of  the  propositions  of  law  con- 
tained in  the  exceptions  taken  by  their  counsel. 

The  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed. 


ANDREW  JOHNSON  and  another   v.   ABRAHAM  ACKEKSON  and 

others. 

In  an  action  upon  an  undertaking  given  by  a  defendant  in  an  action  in  a  district 
court,  on  its  removal  to  the  Common  Pleas,  under  §  3  of  the  statute  of  1867, 
the  condition  of  the  undertaking  being  "  to  pay  any  amount  that  may  be 
awarded  "  by  the  latter  court, — Held,  on  demurrer  to  the  complaint,  that  it  is 
not  necessary  to  aver  either  a  consideration  for  the  undertaking,  a  final  termi- 
nation of  the  original  action,  or  a  demand  for  payment. 

The  plaintiff  is  not  bound  to  exhaust  his  remedies  against  the  judgment  debtor 
before  bringing  suit  upon  the  undertaking. 

A  statute  permitting  a  defendant  sued  in  a  district  court,  on  a  demand  exceeding 
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$100,  to  remove  the  cause,  on  motion  and  the  giving  of  an  undertaking,  into  the 
Court  of  Common  Pleas,  is  not  unconstitutional  as  impairing  the  obligation  of 
a  contract,  or  taking  away  a  vested  right. 

In  an  action  in  this  Court,  it  is  not  necessary  that  it  should  appear  by  the  com- 
plaint that  the  defendant  resides  within  the  city  and  county  of  New  York.  It 
is  sufficient,  to  give  the  court  jurisdiction,  that  the  defendant  was  served  in 
that  county. 

APPEAL  by  the  defendants  from  an  order  made  at  special 
term  overruling  a  demurrer,  and  ordering  judgment  for  the 
plaintiffs  upon  the  complaint,  with  leave  to  plead,  &c. 

The  facts  fully  appear  in  the  opinion  rendered  below  by 

LABREMOKE,  J. — The  plaintiffs,  on  the  6th  of  August,  1869, 
commenced  an  action,  in  one  of  the  district  courts  of  this  city, 
against  the  defendant,  Ackerson,  for  a  claim  exceeding  $100. 
The  defendant,  after  issue  joined,  and  before  trial,  removed  the 
action  into  this  court,  in  pursuance  of  the  Act  passed  April  13, 
1 857,  and  thereupon  executed  the  undertaking  upon  which  this  ac- 
tion is  brought.  The  complaint  alleges  the  facts  above  stated,  the 
execution  of  said  undertaking  by  the  defendants  herein,  whereby 
they,  in  consideration  of  the  sum  of  $1,  jointly  and  severally 
promise  and  agree  that  they  will  pay  to  the  plaintiff  "the 
amount  .of  any  judgment  that  may  be  awarded  against  the  de- 
fendant, Ackerson,  by  the  Court  of  Common  Pleas."  The  com- 
plaint further  alleges  the  trial  of  the  action,  and  that  judgment 
in  said  action  was  awarded  to  the  plaintiff  against  the  defend- 
ant (Ackerson)  and  duly  entered  in  the  office  of  the  clerk  of  this 
court ;  that  the  amount  thus  awarded  has  not  been  paid,  and 
demands  judgment  therefor.  The  defendants  demur  to  the 
complaint :  first,  that  it  does  not  contain  sufficient  facts  to  con- 
stitute any  cause  for  action  ;  second,  that  the  court  has  no  juris- 
diction of  the  parties  or  of  the  subject  matter  of  the  action, 
and  other  grounds,  which  will  appear  in  the  examination  of  the 
case.  The  third  subdivision  of  section  3  of  the  Act  passed 
April  13th,  185Y,  entitled  "  An  Act  to  reduce  the  several  acts 
relating  to  the  District  Courts  in  the  city  of  New  York  into 
one  act,"  provides,  that  in  any  action  commenced  in  pursuance 
of  that  section,  when  the  claim  on  demand  shall  exceed  the  sum 
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of  $100,  upon  the  application  of  the  defendant,  the  justice  shall 
make  an  order  removing  the  same  at  any  time  after  issue  joined, 
and  before  the  trial  of  the  same,  into  the  Court  of  Common 
Pleas,  upon  the  defendant  executing  to  the  plaintiff  an  under- 
taking, with  sureties,  to  be  approved  by  said  justice,  with  the 
condition  hereinbefore  stated. 

It  was  urged  upon  the  argument,  by  defendant's  counsel, 
that  the  section  of  the  statute  in  question  was  unconstitutional ; 
that  the  Legislature  have  no  power  to  compel  the  giving  of  se- 
curity upon  a  mere  change  of  forum  ;  that  there  was  no  con- 
sideration to  support  the  undertaking ;  that  no  demand  upon 
or  after  recovery  is  alleged ;  that  it  is  not  averred  that  the  origi- 
nal action  is  fully  terminated  and  not  appealed  from,  and  that 
the  plaintiff  was  bound  to  exhaust  his  remedy  against  the  judg- 
ment debtor,  before  bringing  suit  upon  the  undertaking. 

The  right  of  the  Legislature  to  provide  for  and  regulate  the 
practice  in  the  courts  of  the  state  is  too  well  settled  to  require 
any  extended  examination  of  the  question.  The  section  of  the 
statute  above  referred  to  affects  the  remedy  only  ;  it  does  not 
impair  the  obligation  of  a  contract,  or  take  away  any  vested 
right. 

It  appears  from  the  complaint  that  the  court  has  jurisdiction 
of  the  subject  matter  of  the  action,  and  it  is  unnecessary  to 
aver  that  the  defendants  reside  within  the  jurisdiction  of  the 
court,  provided  they  are  served  with  process  therein.  The 
removal  of  the  action  is  at  the  election  of  the  defendant.  Such 
removal  is  not  compulsory  on  his  part,  but  having  exercised  his 
election,  the  requirements  of  the  statute  must  be  complied  with. 
The  undertaking  in  question  was  given  in  pursuance  of  a  stat- 
ute in  the  form  and  in  a  case  prescribed  therein,  and  as  no  de- 
mand is  required  by  the  terms  of  the  instrument,  no  such  aver- 
ment is  necessary.  But  if  it  were  necessary,  the  commencement 
of  the  action  is  a  sufficient  demand.  (Slack  v.  Heath,  4  E.  D. 
Smith,  95 ;  Hyde  v.  Patterson,  1  Abb.  Pr.  248 ;  Heebner  v. 
Townsend,  8  Abb.  Pr.  234.)  There  is  a  consideration  expressed 
in  the  instrument,  but  even  if  such  were  not  the  case,  it  being  a 
statutory  undertaking,  no  expressed  consideration  is  necessary 
to  its  validity,  the  statute  creates  the  liability.  (Slack  v.  Heath, 
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4  E.  D.  Smith,  95 ;  Thompson  v.  Jtkmchard,  3  N.  Y.  335 ; 
Doolittle  v.  Dinning,  31  K  Y.  350.)  The  condition  of  the 
undertaking  is,  "  to  pay  any  amount  that  may  be  awarded," 
and  is  an  original  obligation  on  the  part  of  defendants  which 
became  absolute  when  the  judgment  was  awarded.  Following 
the  authority  of  the  cases  above  cited,  it  is  apparent  that  the 
demurrer  to  the  complaint  in  this  action  must  be  overruled,  and 
judgment  ordered  for  the  plaintiffs  therein,  with  leave  to  defen- 
dants to  serve  an  answer  within  five  days,  on  payment  of  costs. 

From  the  order  as  entered,  the  defendants  appealed  to  the 
general  term. 

A.  H.  Reavey,  for  appellants. 
George  E.  Sorne,  for  respondents. 

Per  Curiam* — Having  nothing  to  add,  we  simply  express 
our  concurrence  in  the  opinion  delivered  by  the  judge  below  in 
overruling  the  demurrer,  and  affirm  the  order. 

Order  affirmed. 

*  Present — Loew,  J.  F.  Daly  and  Robinson,  JJ. 
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HERMAN  DRETEE  v.  Louis  RAUCH  and  FREDERICK  SCHMITT  (the 
latter  substituted  as  Defendant  in  place  of  LOTUS  RAUCH). 

Sections  64  and  122  of  the  Code  of  Procedure  are  applicable  to  the  district  courts, 
and  those  courts  have  the  power  to  compel  adverse  claimants  of  the  same  money 
or  property  to  interplead,  in  a  proper  case. 

Query,  whether  they  have  the  power  in  cases  where  the  adverse  claimants  reside 
outside  of  the  district  over  which  the  court  has  jurisdiction  ? 

Two  actions  were  brought  in  a  district  court,  by  different  plaintiffs  against  the 
same  defendant,  to  recover  a  certain  sum  alleged  to  have  been  earned  by  way  of 
commissions  for  effecting  the  sale  of  property :  Held,  that  the  only  question  being 
which  of  the  plaintiffs  in  the  two  actions  had  earned  the  commissions,  it  was 
a  proper  case  for  an  interpleader;  and  that,  on  the  defendants'  motion,  the 
court  had  power  to  direct  the  payment  of  the  money  into  court  by  the  defendant, 
and  to  order  the  plaintiff  in  one  of  the  actions  to  be  made  defendant  in  the 
other. 

What  allegations  are  sufficient  in  the  affidavit  to  warrant  an  order  of  inter- 
pleader. 

If  it  clearly  appears  from  the  averments  in  the  affidavit  that  the  defendant  is 
ignorant  of  the  rights  of  the  respective  claimants,  and  does  not  know  to  which 
he  can  safely  pay  the  money  in  his  hands,  it^is  sufficient  to  confer  jurisdiction 
on  the  court  to  make  an  order  of  interpleader. 

Where  two  brokers  claimed  the  same  commission,  each  alleging  that  it  was  through 
him  the  sale  was  effected,  and  it  appeared  that  one  had  only  called  the  attention 
of  the  subsequent  purchaser  to  the  property,  while  the  other,  several  months 
afterward,  and  without  knowing  that  the  purchaser's  attention  had  previously 
been  called  to  the  property,  brought  him  and  the  seller  together  and  effected  a 
sale,  Held,  that  the  latter  was  the  procuring  cause  of  the  sale,  and  was  entitled 
to  the  commission. 

APPEAL  by  the  plaintiff  from  a  judgment  rendered  in  one 
of  the  district  courts.  The  defendant  Rauch,  being  desirous  of 
selling  a  bakery  belonging  to  him,  authorized  the  plaintiff 
Dreyer,  the  defendant  Schmitt,  and  one  Christopher  "Weinz, 
(each  of  whom  was  a  real  estate  broker,  and  acting  for  him- 
self individually,)  to  sell  the  same,  he  agreeing  to  pay  to  the 
one  who  should  procure  him  a  satisfactory  customer  a  commis- 
sion of  five  per  cent. 
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On  or  about  the  20th.  day  of  January,  1870,  the  bakery 
was  sold  to  one  John  Rasp  for  $3,500,  which  was  the  sum  or 
price  at  which  each  of  said  brokers  was  authorized  to  sell  the 
same. 

The  plaintiff  claimed  that  the  purchaser  was  his  customer ; 
that  the  sale  was  effected  through  his  agency  ;  and  that  he, 
therefore,  was  entitled  to  the  commission,  amounting  to  $175, 
to  recover  which  he  brought  this  action. 

Each  of  the  other  two  brokers  also  asserted  that  Rasp  was 
his  customer,  and  claimed  to  be  entitled  to  the  commission. 

The  defendant  Schmitt  accordingly  brought  an  action 
against  Rauch  in  the  same  court,  and  for  the  same  cause  as  the 
plaintiff  herein,  but  the  other  broker  (Weinz)  subsequently 
waived  and  withdrew  his  claim. 

On  the  return  day  of  the  summons  in  this  action,  the  de- 
fendant Rauch  made  a  motion  that  he  be  permitted  to  pay  the 
amount  claimed,  with  interest,  costs,  <fec.,  into  court ;  that 
Schmitt  be  substituted  in  his  place  and  stead  as  defendant  in 
this  action  ;  and  that  he  (Rauch)  be  thereupon  discharged  from 
liability  to  either  party. 

This  motion  was  granted  on  the  26th  day  of  February,  1870, 
and  in  pursuance  of  an  order  made  by  the  justice,  the  defen- 
dant Rauch,  on  the  same  day,  deposited  the  moneys  with  the 
clerk  of  the  court,  and  the  defendant  Schmitt  was  substituted 
in  his  place,  without  any  objection  or  exception  on  the  part  of 
the  plaintiff. 

The  defendant  Schmitt  appeared  in  the  action,  and  the 
cause  was  tried  on  its  merits  on  the  5th  day  of  March,  1870  ; 
and  on  the  same  day  the  justice  rendered  judgment  in  favor  of 
Schmitt,  whereupon  the  clerk  paid  over  to  him  the  moneys 
deposited  as  aforesaid. 

The  plaintiff  appealed  to  this  Court. 
Geo.  Carpenter,  for  appellant. 

I.  The  court  below  erred,  and  had  no  right  or  power  to 
substitute  Schmitt  in  place  of  Rauch,  the  defendant,  who  was 
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sued  by  the  plaintiff.  (1.)  The  15th  sub.  of  sec.  64  of  the  Code 
gives  District  Courts  no  power  to  make  orders  in  actions  pend- 
ing before  them  to  bring  in  other  parties  or  substitute  other 
defendants  in  the  place  of  the  one  sued.  (2.)  If  the  proper 
parties  were  not  sued,  the  action  should  have  been  dismissed. 
The  District  Court  Act  (Laws  of  1857,  page  707)  makes  cer- 
tain sections  of  the  Code  applicable  to  these  courts,  but  does 
nqt  make  section  122  applicable,  or  any  of  the  sections  appli- 
cable, from  section  69  to  126,  as  contended  for  by  the  respond- 
ents, under  the  8th  section  of  the  Code  relating  to  all  the 
courts  of  this  State,  which  can  only  mean  courts  of  record. 
If  these  sections  apply  to  these  courts,  they  have  jurisdiction 
in  all  actions,  the  same  as  the  Supreme  Court.  If  the  plaintiff 
sued  in  the  defendant's  district,  how  could  another  defendant 
be  substituted,  who  was  a  resident  in  another  district,  and  had 
there  commenced  his  action  (see  Sec.  4,  Laws  of  1857,  p.  708). 
If  the  plaintiff  made  out  bis  cause  of  action,  he  was  entitled  to 
judgment,  and  if  the  Schmidt  in  his  action  proved  his  case,  he 
was  entitled  to  judgment ;  but  both  actions,  after  they  were 
commenced,  had  to  be  tried  by  the  justice  before  whom  they 
were  commenced. 

II.  This  was-  not  a  case  in  which  another  person  could  be 
substituted  for  the  defendant  sued,  even  if  the  court  had  the 
power  (Sherman  v.  Partridge,  1  Abb.  Pr.  261 ;  4  Duer,  450 ; 
11  How.  Pr.  154;  Nelson  v.  Duncan,  11  Abb.  Pr.  7;  Shaw  v. 
Coster,  8  Paige,  387 ;  Turner  v.  Mayor  of  Kendall,  2  DowL 
<fe  L.  197). 

III.  The  defendant's  affidavit  did  not  entitle  him  to  an 
order  of  interpleader,  as  it  must  appear  that  the  defendant  is 
ignorant  of  the  rights  of  the  opposing  claimants,  and  cannot 
ascertain  the  same. 

A.  C.  Anderson,  for  respondent,  Kauch. 

I.  Section  122  of  the  Code  applies  to  the  District  Courts ; 
sections  69  to  126,  both  inclusive,  relate  to  actions  in  all  the 
courts  of  the  State ;  section  48  of  the  District  Court  Act  pro- 
vides that  the  provisions  of  sections  55  to  64,  both  inclusive, 
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and  of  sections  68  of  the  Code,  shall  apply  to  these  courts.  It 
was  not  the  intention  of  the  law  that  a  defendant,  sued  in  the 
District  Courts,  should  be  deprived  of  any  relief  or  benefit  he 
had,  or  could  have  had,  if  he  had  been  sued  in  another  court 
of  justice.  (Young  v.  Moore,  2  Code  Rep.  143;  Hodges  v. 
Bunt,  22  Barb.  152 ;  Fenn  v.  Timpson,  4  E.  D.  Smith,  2T6.) 

II.  The  plaintiff  acted  on  the  order '  and  proceeded  to  try 
the  question  as  to  who  was  entitled  to  the  money  without  objec- 
tion, and  not  having  objected,  he  consented,  and  thus  confer- 
red upon  the  justice  jurisdiction.    (Clapp  v.  Graves,  26  N.  Y. 
418.) 

III.  The  court  having  jurisdiction  to  make  the  order,  it 
was  a  proper  case  for  the  exercise  of  its  discretion. 

BY  THE  COURT.* — LOEW,  J. — By  section  8  of  the  Code,  the 
provisions  of  that  act,  from  sections  69  to  126,  both  inclusive, 
are  made  applicable  to  actions  in  all  the  courts  of  the  State. 

That  this  refers  to  actions  in  the  district  and  other  inferior 
courts,  as  well  as  those  in  courts  of  record,  is  evident  from  the 
fact  that  the  same  section  declares  that  the  other  provisions  of 
the  second  part  of  the  Code  shall  relate  to  actions  in  the  Su- 
preme Court  and  the  other  courts  of  record,  and  also  for  the 
reason,  that  in  the  enumeration  of  the  courts  of  this  State,  in 
section  9,  the  justices'  (now  district)  and  other  inferior  courts 
are  mentioned. 

It  is  quite  clear,  therefore,  that  after  the  passage  of  the 
amended  Code  in  1849,  section  122  was  applicable  to  actions 
in  the  inferior  as  well  as  in  the  higher  courts. 

If,  however,  there  could  be  any  doubt  as  to  whether  the 
provision  in  regard  to  interpleader,  which  was  added  to  that 
section  in  1851,  applies  to  those  courts,  the  same  is  removed  so 
far  as  the  district  courts  are  concerned,  by  section  48  of  the 
District  Court  Act  (Laws  of  1857,  chap.  344,  §  48).  That  sec- 
tion makes  section  64  of  the  Code  of  Procedure  applicable  to 
those  courts,  and  the  15th  sub-division  of  the  last  named  sec- 
tion declares  that  the  provisions  of  that  act,  (i.  e.,  the  Code,) 

*  Present— Loew,  Robinson  and  J.  F.  Daly,  JJ. 
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respecting  forms  of  actions,  pa/rties  to  actions,  etc.,  shall  apply 
to  said  courts. 

Now  the  provisions  concerning  parties  to  actions  are  em- 
braced within  sections  111  to  122  of  the  Code,  both  inclusive. 

The  district  courts,  therefore,  unquestionably  possess  the 
power  to  compel  adverse  claimants  of  the  same  money  or  prop- 
erty to  interplead  if  the  case  be  a  proper  one. 

It  may,  perhaps,  be  doubtful,  whether  this  power  of  compel- 
ling parties  to  interplead,  extends  to  persons  residing  outside  of 
the  respective  districts  over  which  these  courts  have  jurisdic- 
tion, but  as  the  defendant,  Schmitt,  submitted  himself  to  the 
jurisdiction  of  the  court,  and  appeared  in  the  action  without 
objection,  it  is  not  necessary  to  express  an  opinion  on  that 
point. 

The  question  then  arises,  was  the  case  under  consideration 
a  proper  one  for  the  exercise  of  that  power  ? 

I  have  no  hesitation  in  saying  that  it  was. 

The  action  was  brought  to  recover  commissions,  the  amount 
of  which  was  agreed  upon  by  all  parties. 

Moreover,  each  of  the  claimants  insisted  that  the  purchaser 
was  his  customer,  that  the  sale  was  effected  through  his  indi- 
vidual agency  or  exertions,  and  each  of  them  demanded  the 
same  sum  of  money  from  the  defendant  Kauch. 

The  latter  admitted  that  he  was  bound  to  pay  one  party  or 
the  other,  and  the  only  point  to  be  determined  was,  to  whom 
the  same  was  to  be  paid. 

The  affidavit  of  the  defendant  Rauch,  I  have  no  doubt,  was 
sufficient  to  confer  jurisdiction  on  the  court  below  to  make  the 
order  of  interpleader. 

It  showed  :  (1.)  That  an  action  upon  contract  was  pending 
against  him  in  which  issue  had  not  been  joined.  (2.)  That  a 
person  not  a  party  to  the  action  made  a  demand  of  him  for  the 
same  debt  or  sum  of  money.  (3.)  That  he  was  not  in  collusion 
with  said  person.  (4.)  That  he  was  indifferent  to  the  claims  of 
either  party ;  and,  (5.)  That  he  himself  had  no  interest  in,  and 
made  no  claim  upon  the  moneys  held  by  him,  but  was  ready 
and  willing  to  deposit  the  same  in  court,  to  abide  the  event  of 
the  action. 
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That,  I  apprehend,  was  all  that  the  code  required,  or  was 
requisite  should  appear  in  the  affidavit. 

But  if,  as  is  contended  by  plaintiff 's  counsel,  and  some  of 
the  authorities  seem  so  to  hold,  it  be  necessary  for  a  party  to 
show,  in  addition,  that  he  is  ignorant  of  the  rights  of  the  re- 
spective claimants,  and  does  not  know  to  which  he  can  safely 
pay  the  money  in  his  hands,  then,  in  my  opinion,  that  clearly 
appeared  from  the  facts  alleged  and  averments  contained  in 
the  affidavit. 

I  do  not  know  of  any  case,  nor  has  our  attention  been  called 
to  any,  which  decides  that  anything  is  necessary  to  be  stated 
in  terms  beyond  what  the  statute  calls  for. 

Respecting  the  merits  of  the  case,  I  am  unable  to  agree 
with  plaintiff's  counsel,  that  the  justice  erred  in  deciding  that 
the  defendant  Schmitt  was  entitled  to  the  moneys  deposited  in 
court. 

"Whichever  of  the  two  parties  was  the  procuring  cause  of 
the  sale  was  entitled  to  the  commissions. 

It  is  true  the  plaintiff  first  called  the  attention  of  the  pur- 
chaser to  the  bakery  in  question ;  but  from  the  testimony  re- 
turned to  us,  it  appears  that  that  was  all  he  did. 

It  resulted  in  no  agreement,  and  the  negotiation  fell 
through. 

Several  months  thereafter  the  defendant  Schmitt,  without 
knowing  (as  appears  by  his  testimony)  that  Rasp's  attention 
had  previously  been  called  to  the  said  bakery,  offered  the  same 
to  him  (Rasp),  brought  him  and  the  seller  together,  and  finally 
succeeded  in  effecting  a  sale. 

Under  these  circumstances,  I  do  not  see  how  it  can  be  fairly 
claimed  that  the  plaintiff  found  the  purchaser,  or  that  he  was 
the  procuring  cause  of  the  sale. 

In  my  opinion,  the  court  below  was  correct,  not  only  in 
making  the  order  of  interpleader,  but  also  in  rendering  judg- 
ment in  favor  of  the  defendant  Schmitt ;  and  I  think  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 
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EDWARD  H.   GILLILAN,  surviving  Partner,  &c.  v.  JAMES  K. 

SPKATT. 

The  rule  that  after  a  cause  in  a  justice's  court  is  finally  submitted  for  decision,  a 
discontinuance  by  the  plaintiff  operates  as  an  adjudication  on  the  merits  in  favor 
of  the  defendant,  and  is  res  adjudicata  of  the  subject  matter  between  the  parties, 
will  be  limited  in  its  operation  to  the  particular  issue  involved  in  the  action, 
and  cannot  operate  as  a  bar  to  an  action  between  the  same  parties,  involving 
other  issues,  though  in  the  same  subject  matter. 

The  statute  does  not,  in  express  terms,  prescribe  any  time  beyond  the  day  of  trial 
within  which  a  magistrate  shall  render  his  decision  in  summary  proceedings  for 
the  recovery  of  the  possession  of  demised  premises,  and  it  seems  that,  in  such 
proceedings,  an  indefinite  postponement  of  the  matter,  after  trial,  for  the  purpose 
of  deliberation  and  decision,  is  unauthorized  and  ousts  the  magistrate  of  juris- 
diction. (Per  Robinson,  J.) 

In  summary  proceedings  instituted  by  a  landlord  before  a  justice  of  a  district  court, 
to  disposses  a  tenant  for  holding  over  after  the  expiration  of  the  term  without  per- 
mission of  the  landlord,  the  tenant  interposed  a  counter  affidavit  denying  that 
he  held  over,  and  also  denied  the  landlord's  title  on  the  ground  that  the  title  to 
the  premises  was  vested  in  the  Mayor,  <fec. ,  of  the  city  and  county  of  New 
York,  under  certain  proceedings  taking  the  land  for  a  public  street.  Ten  days 
after  the  trial  and  submission  of  the  matter  to  the  justice,  he  discontinued  the 
proceeding,  on  motion  of  the  landlord,  without  notice  to  the  tenant.  Held,  in  an 
action  subsequently  brought  by  the  landlord  to  recover  the  rent  reserved  in  the 
lease  and-for  damages  for  use  and  occupation  after  the  expiration  of  the  term, 
that  the  discontinuance  of  the  summary  proceedings  before  the  justice  was  not 
an  adjudication  in  favor  of  the  tenant  so  as  to  be  a  bar  to  this  action. 

Until  the  opening  of  a  street,  the  land  appropriated  therefor  by  the  public  author- 
ities cannot  be  used  by  them  for  any  other  purpose,  and  in  the  meantime  and 
until  such  opening  is  actually  commenced,  the  owner  of  the  building  on  the  land 
(unless  required  to  remove  it)  can  retain  possession  of  it,  and  is  entitled  to  all 
the  benefits  of  such  possession. 

And  it  seems,  the  landlord  of  premises  so  appropriated  may  dispossess  his  tenant 
for  holding  over,  although  the  lease  provides  that  in  case  the  building  is  required 
to  be  removed  in  consequence  of  street  extensions,  the  lease  shall  become  null  and 
void  from  the  time  the  building  is  ordered  to  be  removed  by  the  city  authorities, 
it  not  appearing  that  the  removal  had  yet  been  ordered. 

APPEAL  by  the  plaintiff  from  a  judgment  at  trial  term. 
The  action  was  brought  to  recover  the  sum  of  $900,  being 
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rent  of  premises  No.  100  Liberty  street,  for  the  months  of  April, 
May,  and  June,  1868. 

By  an  indenture  of  lease  between  the  parties,  dated  March 
6,1867,  the  premises  in  question  were  demised  to  the  defendant 
by  the  plaintiff,  for  the  term  of  one  year,  from  May  1,  1867,  at 
the  yearly  rent  of  $3,600,  payable  monthly  on  the  first  day  of 
each  succeeding  month.  The  lease,  among  others,  contained  the 
following  covenant,  to  wit :  that  in  case  the  building  was  re- 
quired to  be  removed,  in  consequence  of  the  extension  of 
Church  street,  then  from  the  time  said  building  was  ordered  to 
be  removed  by  the  city  authorities,  said  lease  should  become 
null  and  void,  and  rent  paid  to  that  date. 

On  the  30th  day  of  December,  1867,  proceedings  were 
taken,  and  an  order  duly  made  and  entered  by  the  Supreme 
Court,  at  general  term,  confirming  the  report  of  commission- 
ers of  estimate  and  assessment  appointed  for  that  purpose, 
whereby  it  was  ordered  that  the  premises  in  question 
would  be  required  to  be  taken  for  the  extension  of  Church 
street. 

On  the  2d  day  of  May,  1868,  summary  proceedings  were 
instituted  by  the  plaintiff  before  a  justice  of  a  district  court  to 
remove  the  defendant  from  the  premises,  for  holding  over  after 
the  expiration  of  the  term  without  permission  of  the  plaintiff. 
Issue  was  joined  therein,  and  a  trial  had  thereon  on  the  7th 
and  9th  days  of  May,  1868,  when  the  whole  case  was  submitted 
to  the  justice,  who,  on  the  19th  day  of  May,  1868,  on  motion 
of  the  landlord  in  said  proceedings  (the  plaintiff  in  this 
action),  and  without  notice  to  the  other  party,  discontinued  the 
same. 

The  judge  below  before  whom  this  action  was  tried,  found 
as  questions  of  fact,  in  addition  to  the  summary  proceedings 
above  stated,  the  making,  delivery  and  acceptance  of  said  lease, 
the  occupation  of  the  premises  therein  described  by  the  de- 
fendant from  May  1, 1867,  to  May  1,  1868  ;  the  continuance  of 
such  occupancy  by  him  through  the  months  of  May  and  June, 
and  until  after  the  1st  of  July,  1868  ;  and  that  the  value  of  the 
use  of  the  premises  from  May  1,  1868,  to  July  1,  1868,  was 

),  which  added  to  the  rent  for  the  month  of  April,  1868,  was 
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$900  ;  and  that  the  interest  on  said  several  sums  up  to  the  day 
of  trial  was  $58.95,  making  in  all  $958.95,  no  portion  of  which 
had  been  paid  by  the  defendant  to  the  plaintiff. 

He  also  found  as  conclusions  of  law,  that  the  action  of  the 
justice,  in  the  summary  proceedings,  was  an  adjudication 
and  judgment  in  favor  of  the  tenant  therein  (the  defendant 
in  this  action),  and  was  final  and  conclusive  between  the  parties 
as  to  the  subject-matter  of  the  action,  and  was  a  bar  to  the 
plaintiff's  alleged  right  to  recover  rent  or  damages  for  the  use 
and  occupation  of  the  premises,  and  thereupon  dismissed  the 
complaint,  with  costs. 

The  court  below  rendered  the  following  opinion  : 

DALY,  Chief  Justice. — After  a  cause  is  submitted  to  a  jus- 
tice for  his  final  decision,  it  is  no  longer  in  the  power  of  the 
plaintiff  to  submit  to  a  nonsuit,  or  in  the  power  of  the  justice 
to  grant  one.  The  cause  having  been  tried,  is  submitted  for  a 
final  decision  upon  the  merits,  and  no  other  disposition  of  it 
can  be  made.  If  the  justice  after  that  enters  an  order  which 
he  calls  a  nonsuit,  it  will  be  regarded  as  a  judgment  for  the  de- 
fendant, and  will  be  a  bar  to  another  action  for  the  same  cause, 
or  of  any  action  for  another  trial  of  the  same  question  between 
the  same  parties,  and  in  the  application  of  this  rule  it  makes 
no  difference  whether  it  was  in  a  formal  action  or  in  summary 
proceedings.  (Elwell  v.  McQueen,  10  "Wend.  521 ;  Peters  v. 
Diossy,  3  E.  D.  Smith,  116  ;  Demarest  v.  Darg,  32  N.  Y.  290  ; 
White  v.  Coatsworth,  6  K  Y.  137.) 

In  this  case,  the  matter  in  controversy  was  tried  upon  the 
merits,  and  was  submitted  to  the  justice  for  his  decision.  He 
did  not  pass  upon  the  merits,  but,  as  he  testifies,  after  he  had 
the  case  under  advisement  to  make  up  his  judgment,  the 
counsel  for  the  landlord  appeared  before  him  and  moved  to  dis- 
continue the  proceedings ;  and  the  justice,  without  any  notice 
or  intimation  to  the  defendant  or  his  counsel,  discontinued  the 
proceedings,  as  he  says,  and  made  an  entry  that  they  were  dis- 
continued upon  the  motion  of  the  attorney  for  the  landlord. 
This  he  had  no  power  to  do.  It  is  said,  in  Hess  v.  Beekman 
(11  Johns.  457),  that  "  while  the  cause  is  under  advisement,  the 
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justice  ought  to  hold  no  communication  with  either  of  the  par- 
ties ;"  that  "  they  are  not  in  court  for  any  other  purpose  except 
to  receive  judgment."  The  case  having  been  tried  and  sub- 
mitted, the  defendant  has  a  right  to  have  the  matter  decided ; 
the  decision  or  judgment,  if  in  his  favor,  being  a  bar  to  any 
further  suit  or  proceeding  against  him  for  the  same  cause  ;  and 
of  this  right  he  cannot  be  deprived  by  the  justice  discontinuing 
the  proceeding,  whether  upon  his  own  motion  or  upon  the  re- 
quest of  the  plaintiff. 

The  act  of  the  justice  in  discontinuing  is,  and  can  only  be 
treated  as,  a  decision  in  favor  of  the  defendant,  which,  however 
informal  and  imperfect  it  may  be,  is  and  must  be  a  bar  to  any 
further  suit  or  proceeding  for  the  same  matter.  If  this  were 
not  the  conclusion,  and  it  were  held  that  the  proceeding  was 
discontinued  by  the  act  of  the  plaintiff  and  the  justice,  after 
the  matter  in  controversy  between  the  parties  had  been  tried 
and  submitted  to  the  justice  for  a  final  decision,  it  would  be 
equivalent  to  contradicting  what  has  been  repeatedly  held,  that 
a  nonsuit  cannot  be  granted  after  the  cause  has  been  submitted 
to  the  justice  or  to  the  jury ;  and  that,  if  a  judgment  of  non- 
suit is  afterwards  rendered,  either  by  the  justice,  or  upon  the 
verdict  of  the  jury,  it  is  equivalent  to  a  judgment  for  the  de- 
fendant upon  the  merits,  and  will  be  so  regarded.  (Felter  v. 
Midliner,  2  Johns.  181 ;  Hess  v.  Beekman,  11  Id.  457 ;  Young 
v.  Hubbell,  3  Id.  430  ;  Platt  v.  Storer,  5  Id.  346  ;  Elwett  v.  Mc- 
Queen, 10  Wend.  519 ;  Peters  v.  Diossy,  3  E.  D.  Smith,  115.) 
When  the  case  is  submitted  upon  summary  proceedings,  there 
must  be  an  adjudication,  for  the  only  power  of  review  is  upon 
a  certiorari,  to  be  awarded  by  the  Supreme  Court ;  and  by  the 
statute  the  certiorari  is  for  the  examination  of  any  adjudica- 
tion made  upon  any  application  authorized  by  the  act  providing 
for  summary  proceedings.  (2  Eev.  Stat.,  2  ed.  425,  §  47.)  If 
the  matter  put  in  issue  by  the  affidavit  denying  the  facts  upon 
which  the  summons  issued,  has  been  tried  and  submitted,  and 
the  justice  afterwards  makes  any  final  disposition  of  the  case 
other  than  granting  the  warrant  to  dispossess,  it  is  an  adjudica- 
tion in  favor  of  the  defendant,  to  which  the  maxim  applies, 
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nemo  bis  debei  vexaripro  eadem  causa,  as  fully  as  to  any  formal 
decision  or  judgment  for  the  defendant. 

Judgment  will  accordingly  be  rendered  for  the  defendant. 

The  defendant  appealed  to  the  general  term. 

John  Ely,  William  Fullerton,  and  Henry  E.  Enox,  for 
appellants. 

James  J.  Thomson,  for  respondent. 

LAKREMORE,  J. — It  was  held  by  the  general  term  of  this 
court,  in  December,  1869,  in  Detmold  v.  Drake  et  al.  (a  case 
similar  to  the  one  at  bar),  that  until  the  opening  of  the  street, 
the  land  appropriated  therefor  by  the  public  authorities  cannot 
be  employed  by  them  for  any  other  purpose  than  that  con- 
templated and  established  by  the  report  of  the  commissioners. 
In  the  meantime,  from  the  date  of  the  confirmation  of  said  re- 
port until  such  opening  is  actually  commenced,  the  owner  of 
the  building  (unless  required  to  remove  it)  can  retain  possession 
of  it,  and  is  entitled  to  all  the  benefits  of  such  possession. 

The  parties  hereto  evidently  contemplated  such  a  contin- 
gency in  relation  to  the  premises  in  question,  and  provided  in 
the  lease,  that  the  same  should  become  null  and  void,  from  the 
time  the  building  was  ordered  to  be  removed  by  the  city 
authorities. 

There  is  no  evidence  before  us,  that  any  order  for  such  a  re- 
moval was  ever  given,  and  it  is  fair  to  conclude  that  the 
defendant  was  not  disturbed  in  his  possession  during  the  con- 
tinuance of  the  lease.  Besides,  it  appears  affirmatively  from 
the  findings  of  the  judge  at  the  trial,  that  the  defendant  con- 
tinued in  the  occupation  of  the  premises  until  after  July  1st, 
1868,  and  that  the  value  of  the  unpaid  rent  therefor  up  to  that 
time  was  $900.  It  is  not  pretended  that  any  claim  for  that 
rent  has  been  made  by  any  one,  except  the  plaintiff,  and  I 
think  his  right  thereto  unquestioned,  unless  the  summary 
proceedings  hereinbefore  mentioned  constitute  a  bar  to  its 
recovery. 
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The  proceedings  referred  to  were  taken  May  2d,  1868,  after 
the  lease  had  expired  by  its  own  limitation,  to  dispossess  the 
defendant  herein  as  the  tenant  of  the  premises,  for  holding  over 
after  the  expiration  of  the  term,  without  permission  of  the 
landlord.  The  defendant  by  his  counter-affidavit  denied  that 
he  thus  held  over,  and  also  denied  that  plaintiff  was  his  land- 
lord, on  the  ground  that  the  title  to  the  premises  was  by  the 
said  order  of  the  Supreme  Court,  of  December  30th,  1867, 
vested  in  the  mayor,  alderman,  and  commonalty  of  the  city  of 
New  York.  The  question  of  rent  was  not  raised  or  at  issue 
upon  that  trial,  and,  consequently,  could  not  have  been  sub- 
mitted to  the  justice  for  adjudication.  The  justice  did  not 
decide  the  case  as  submitted,  but  on  application  of  the  relator 
discontinued  the  proceedings. 

"We  are  asked  to  hold  such  action  on  his  part  to  be  a  final 
and  conclusive  judgment  in  favor  of  the  defendant.  But  what 
is  the  nature  and  effect  of  such  anpadjudication  ?  Is  it  thereby 
only  established  that  defendant  did  not  hold  over  after  the  ex- 
piration of  his  term  and  without  permission,  or  are  all  the 
averments  in  defendant's  counter-affidavit,  of  which  proof  was 
offered  on  the  trial,  to  be  redeemed  res  adjudicataf  This 
would  compel  us  to  hold,  that  the  plaintiff  was  not  entitled  to 
the  possession  of  the  premises,  after  the  order  confirming  the 
report  of  the  commissioners  of  estimate  and  assessment  was 
made,  when,  as  we  have  already  seen  in  the  case  of  Detmold 
v.  Drake,  a  directly  opposite  theory  was  maintained  by  the 
general  term  of  this  court. 

The  cases  cited  to  sustain  the  position  of  the  respondent 
(Hess  v.  Beekman,  11  Johns.  457 ;  Elwell  v.  McQueen,  10  Wend, 
521 ;  Peters  v.  Diossy,  3E.  D.  Smith,  115  ;  White  v.  Coatsworth, 
6  N.  Y.  137 ;  Demarest  v.  Darg,  32  N.  Y.  284.)  all  proceed  up- 
on the  theory,  that  the  judicial  mind  had  acted  upon  the  merits 
of  the  case,  as  submitted,  and  given  expression  to  such  action 
by  a  judgment  or  final  determination.  The  defendant  in  Hess 
v.  Beekman  "  suffered  judgment  to  be  entered  against  himself 
for  costs."  In  Elwell  v.  McQueen  the  court  say :  "  Although 
he  (the  justice)  may  call  his  judgment  a  nonsuit  and  enter  it 
accordingly,  if  the  record  or  minutes  of  the  trial  show  that  it 
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was  rendered  after  the  cause  was  submitted  to  him,  and  after 
he  took  time  to  deliberate,  and  not  at  the  trial,  it  will  be  con- 
sidered a  judgment  for  the  defendant,  and  will  be  a  bar  to  any 
subsequent  action." 

It  might  be  claimed  that  as  the  justice  had  no  authority  to 
discontinue  said  summary  proceedings,  that  the  same  are  still 
under  advisement  by  him,  and  his  decision  thereon  might  be 
enforced.  Whether  this  view  be  correct  or  not,  it  is  evident 
that  the  justice,  by  allowing  such  discontinuance,  plainly 
indicated  that  he  had  not  passed  upon  the  merits  of  the  case, 
but  intended  to  leave  the  parties  in  the  same  position,  as  if  no 
such  proceeding  had  been  instituted. 

To  construe  such  action  on  his  part  as  a  final  determination, 
is  to  compel  him  by  implication  to  do  that  which  he  never  in- 
tended, but  expressly  disavowed. 

Nor  are  we  to  presume  that  the  justice  would  have  decided 
contrary  to  law,  and  as  the  whole  case  turned  upon  the  question 
of  ownership,  as  decided  by  this  court  in  the  case  of  Detmold 
v.  Drake  above  referred  to,  it  is  fair  to  assume  that  if  the 
justice  had  finally  determined  the  matter,  such  determination 
would  have  been  in  accordance  with  the  law  as  thus  established. 
No  review  could  have  been  had  on  a  discontinuance  of  those 
proceedings,  and  if  said  action  be  regarded  as  final,  the  party 
concluded  thereby  is  without  remedy. 

In  the  case  before  us,  the  question  of  rent  was  not  raised  or 
litigated,  and  as  it  appears  that  nofinal  adjudication  was  intend- 
ed, it  would  be  a  severe  application  of  the  rule,  where  the  oc- 
cupation of  the  premises  and  the  value  thereof,  are  conceded, 
to  deny  a  recovery  on  the  ground  of  a  former  adjudication, 
in  which  the  same  merits  were  not  involved,  and,  especially, 
when  it  appears  that  the  greater  portion  of  the  rent  was  for  a 
period  of  time  after  the  expiration  of  the  lease,  and  was  claimed 
solely  on  the  ground  of  the  use  and  occupation  by  the  defend- 
ant of  the  premises  in  question. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted. 

LOEW,  J. — I  concur  that  neither  the  summary  proceedings, 
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to  recover  possession  of  the  demised  premises,  by  reason  of  the 
expiration  of  the  defendant's  term,  nor  the  action  of  the  justice 
in  discontinuing  the  same,  should  be  held  a  bar  to  plaintiff's 
right  of  recovery  in  this  action,  which  was  for  rent  and  dam- 
ages for  use  and  occupation,  and  I  therefore  agree  that  the 
judgment  should  be  overruled,  and  a  new  trial  ordered. 

ROBINSON,  J. — I  am  of  the  opinion  that  the  learned  judge, 
before  whom  this  cause  was  tried,  erred  in  regarding  the  sum- 
mary proceedings  between  the  landlord  and  tenant,  had  before 
the  justice  of  the  District  Court,  of  any  force  or  effect  upon 
the  rights  of  the  parties,  as  presented  upon  the  pleadings  and 
evidence. 

In  those  proceedings,  instituted  by  the  present  plaintiff,  for 
the  purpose  of  dispossessing  the  defendant  as  his  tenant,  for 
holding  over  after  the  expiration  of  the  term,  without  his  per- 
mission, the  defendant  denied  the  tenancy  and  denied  that  he  so 
held  over  after  expiration  of  his  term,  and  while  admitting  the 
original  letting,  set  up  that  the  plaintiff's  title  had  ceased,  and 
had  become  vested  in  the  corporation  of  the  city  of  New  York. 

The  issue  thus  joined  came  on  for  trial  before  the  justice, 
and  after  the  testimony  was  closed,  the  case  was  submitted  to 
him  for  adjudication  and  decision,  on  the  9th  of  May,  1869 ; 
but  before  he  had  rendered  any  decision,  and  on  the  19th  day 
of  May,  1869,  on  motion  of  the  landlord  (the  plaintiff  in  this 
action),  and  without  notice  to  the  other  party  (the  defendant), 
the  justice  discontinued  the  proceedings. 

Upon  tfiese  facts,  the  judge,  who  tried  this  cause,  held  that 
such  action  of  the  justice  was  in  law  an  adjudication  and  a 
judgment  in  favor  of  the  defendant,  which  was  final  and  con- 
clusive between  the  parties  as  to  the  subject  matter,  and  a  bar 
to  plaintiff's  right  of  recovery  of  rent  accruing  under  the  lease 
for  the  last  month,  or  damages  for  the  subsequent  use  and 
occupation  of  the  premises,  and  has  thus  decided  that,  by  such 
proceedings,  the  landlord's  title  was  determined,  and  that  the 
property  and  right  of  possession  thereof  belonged  in  fact  to  the 
Corporation  of  the  city  of  New  York. 

In  his  accompanying  opinion,  this  decision  is  predicated 
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upon  certain  dicta  of  the  courts  as  to  the  effect  of  non-suits, 
discontinuances,  or  withdrawals  of  actions,  pending  before 
justices  of  the  peace,  in  cases  tried  and  submitted  to  them  up- 
on the  merits,  within  the  time  prescribed  by  statue  for  decision. 
The  cases  of  Hess  v.  Beekman,  (11  Johns.  457);  Elwell  v. 
McQueen,  (10  Wend,  521) ;  Peter  v.  Diossy,  (3  E.  D.  Smith, 
115) ;  Demarest  v.  Darg,  (32  N.  Y.  284) ;  and  White  v.  Coats- 
worth,  (6  N.  T.  137),  are  referred  to  in  this  view  of  the  case, 
and  in  support  of  the  judgment. 

The  principle  to  be  deduced  from  these  cases  (so  far  as 
it  affects  the  question  of  res  adjudicata)  seems  to  have  origin- 
ated in  Hess  v.  Beekman,  and  to  have  been  founded  on  a  strict 
construction  of  the  provisions  of  the  statue  relating  to  courts 
held  by  justices  of  the  peace  (1  Rev.  Stat.  388,  §  2),  which  re- 
quired the  justice,  after  having  heard  the  proofs  and  alle- 
gations of  the  parties,  within  four  days  thereafter  to  give 
judgment  thereon  agreeable  to  law  and  equity,  with  costs  to  suit. 
In  that  case,  the  cause  had  been  so  tried  and  submitted ;  but 
within  four  days,  the  plaintiff  withdrew  his  suit,  and  suffered 
judgment  to  be  entered  against  him  "with  costs,"  and  the 
court  held  in  a  new  action  for  the  same  cause,  that  the  statue 
was  imperative  ;  that,  after  hearing  and  examining  the  proofs 
and  allegations  of  the  parties,  the  justice,  within  four  days, 
shall  give  judgment  thereon  /  that  the  parties  are  not  in  court 
for  any  purpose  but  to  receive  judgment,  and  that  the  maxim : 
"Nemo  bis  debet  veasaripro  eadem  causa"  was  applicable. 

The  judgment  was  held  a  bar  to  a  new  'action  for  the  same 
cause,  and  the  court  says,  "  the  merits  were  fairly  entered  into 
and  investigated  and  submitted  to  the  justice."  It  best 
comports  with  the  spirit  and  "  policy  of  the  statue,  to  hold  the 
plaintiff  concluded."  The  authority  of  this  case,  as  a  rule 
governing  proceedings  in  Courts  of  Justices  of  the  Peace,  has 
been  followed  or  recognized  in  the  other  cases  above  cited,  and 
its  manifest  spirit  and  intent  is,  to  discourage  renewed  liti- 
gation in  such  petty  courts,  and  to  save  parties  from  being 
harassed  about  such  small  matters  as  were  there  cognizable, 
where  the  costs  to  be  awarded  were  so  trivial,  and  inadequate 
an  indemnity  for  the  trouble  and  expense  of  a  second  defense. 
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The  consequence  of  such  an  adjudication,  as  to  the  with- 
drawal or  discontinuance  of  such  a  suit,  within  the  four  days 
allowed  for  decision,  are  inconsiderable  while  its  application  is 
confined  to  the  particular  claim  in  suit,  and  merely  results  in 
preventing  a  second  action  from  being  brought  for  the  same 
cause,  but  its  inconvenience,  if  not  injustice,  will  become  ap- 
parent, when  in  litigations  between  the  parties  on  other  claims 
such  a  fiction  of  the  law  is  to  be  assumed  (contrary  to  the 
truth)  as  an  actual  decision  by  the  justice  upon  the  merits,  and 
the  principle  of  res  adjudicata  deduced  from  it,  held  as 
decisive  in  other  controversies  that  may  arise  between  them, 
upon  all  questions  of  fact  and  of  law  involved  in  the  original 
action. 

The  proceedings  in  question  were  merely  discontinued,  and 
were  such,  that  the  justice  could  not  render  therein  any  formal 
judgment  of  "  discontinuance ;"  he,  in  fact,  made  no  decision  or 
final  determination,  from  which  an  appeal  could  have  been 
taken  by  either  party ;  yet,  if  his  mere  allowance  of  a  with- 
drawal of  the  proceeding  is  to  be  held  a  judgment  in  law,  ad- 
verse to  the  landlord,  it  cannot  be  limited  as  an  adjudication 
upon  any  particular  issue,  but  must  be  regarded  as  determining 
all  such  as  were  necessary  to  uphold  the  judgment,  or  were 
within  the  issue  joined  or  tendered. 

Its  application  to  the  facts  and  circumstances  of  the  present 
case  demonstrates  the  extent  to  which  such  a  departure  from 
the  rule  of  the  common  law  may  work  injustice.  Here,  the 
landlord,  in  attempting  in  summary  proceedings  to  remove  his 
tenant  for  holding  over  the  term  without  his  consent,  is  met  by 
an  answer,  that  his  title  has  become  vested  in  the  corporation 
of  the  city  of  New  York,  and  although  no  eviction,  disturb- 
ance, or  attornment  to  the  new  owner  is  alleged,  or  was 
claimed  on  the  trial,  and  the  matter  so  set  up  by  way  of 
answer  to  his  claim,  constituted  no  defense,  yet  the  proceed- 
ings instituted  by  the  corporation  of  the  city  of  New  York, 
Tinder  the  Act  of  1813,  relating  to  the  opening  of  streets  in 
said  city,  and  the  order  of  the  Supreme  Court  confirming  the 
report  of  the  commissioners  of  estimate  and  assessment  there- 
in, by  which  the  property  in  question  was  taken,  and  damages 
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awarded  the  plaintiff  therefor,  being  simply  shown,  and  the 
justice,  after  nine  days  delay  and  failure  to  render  any  de- 
cision, having,  on  motion  of  the  plaintiff  and  without  notice  to 
the  defendant,  discontinued  said  proceeding,  such  non-action 
or  discontinuance  is  to  be  held  as  having  operated  as  an 
adjudication,  rendered  by  the  justice  upon  the  facts  so  at  issue, 
adverse  to  the  plaintiff's  title  and  right  of  recovery  against  his 
tenant,  for  rent  or  for  use  and  occupation.  Such  a  defense  has 
been  held  by  this  court,  in  Detmold  v.  Drake,  as  unavailable  to 
the  tenant,  until  the  corporation  has  taken  possession,  and  the 
same  doctrine  is  maintained  by  the  Superior  Court  in  Strang  v. 
N.  Y.  Rubber  Co.  (1  Sweeny,  78),  but  the  construction  given 
to  this  result  or  discontinuance  of  the  summary  proceedings,  as 
determinative  of  the  -  question  at  issue,  renders  it,  however  er- 
roneous, conclusive  as  to  all  matters  of  fact,  or  of  law,  that 
were,  or  ought  to  have  been,  proved  or  presented,  by  way  of  an 
answer,  to  the  defense  thus  assumed  to  have  been  successful 
(2  Smith  Lead.  Cos.  (by  Hare  &  Wai.)  6  Am.  Ed.  809).  I  am 
of  the  opinion  that  such  application  of  the  decision  in  Hess  v. 
Beekman,  and  those  cases  recognizing  it,  can  not  be  held  deci- 
sive or  as  affecting  this  case. 

At  common  law,  the  discontinuance  of  any  suit  or  pro- 
ceeding is  no  bar  to  a  new  action  for  the  same  cause.  (Earl  v. 
Campbell,  14  How.  Pr.  330 ;  Hull  v.  Blake,  13  Mass.  155.) 

Upon  such  discontinuance,  the  only  remaining  right  of  the 
defendant  is  to  be  paid  his  costs,  and  if  the  plaintiff  neglects  to 
do  so,  then  the  defendant  may  go  on  with  the  suit,  and  proceed 
to  judgment  for  their  recovery.  (James  v.  Delavan,  7  Wend. 
511 ;  Huntington  v.  ForTcson,  7  Hill,  197 ;  Hicks  v.  Brennan, 
10  Abb.  304 ;  Averill  v.  Patterson,  10  K  Y.  502.) 

A  justice  of  the  peace,  however,  was  authorized  by  the 
Twenty-five  Dollar  Act  (1  K.  S.  393),  in  case  the  plaintiff  was 
non-suited,  or  discontinued,  or  withdrew  his  action  without  de- 
fendant's consent,  to  award  judgment  for  costs,  against  him, 
and  so  also  by  the  Fifty  Dollar  Act  of  1824,  ch.  238,  §  14,  and  by 
2  K.  S.  246,  §  119.  But  the  justice  loses  jurisdiction  and  the 
action  becomes  discontinued,  if  he  adjourns  the  cause  in  any 
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other  manner  than  such  as  is  specially  pointed  out  by  the  stat- 
ute regulating  his  proceedings.  (Kimball  v.  Mack,  10  Wend. 
497 ;  Thompson  v.  Say  re,  1  Den.  175 ;  Wilcox  v.  Clement,  4 
Id.  160 ;  Weeks  v.  Lyon,  18  Barb.  538 ;  Aberhall  v.  Eoach,  11 
How.  95 ;  Wight  v.  McClave,  3  E.  D.  Smith,  316.)  So,  too, 
if  he  fails  to  render  judgment  "forthwith,"  on  the  day  of  trial, 
in  cases  of  nonsuit,  discontinuance,  withdrawal  and  confession, 
and  on  the  rendering  of  the  verdict  of  a  jury,  and  in  all  other 
cases,  within  four  days  after  the  case  is  submitted  to  him  for 
final  decision,  (Watson  v.  Davis,  19  Wend.  371;  Young  v. 
Rummell,  5  Hill,  60;  s.  c.  7  Hill,  503  ;  Bissell  v.  Bissell,  11 
Barb.  96 ;  Wiseman  v.  Panama  R.  It.  Co.,  1  Hilt.  300 ; 
Bloomer  v.  Merrill,  1  Daly,  485),  or  where  he  holds  the 
case  open  for  twenty-four  hours  to  enable  a  party  to  procure 
his  witnesses.  (Green  v.  Angel,  13  Johns.  469.)  So  by  failure 
of  the  plaintiff  to  appear  before  a  verdict  rendered  by  a  jury, 
or  on  being  called  on  the  coming  in  of  the  jury,  a  verdict  could 
not  be  received,  and  a  nonsuit  must  be  rendered.  (Platt  v. 
Storer,  5  Johns.  346 ;  Shove  v.  Raynor,  3  Den.  78 ;  Douglass  v. 
Blackman,  14  Barb.  381.)  In  this  court,  the  principle  of  Hess 
v.  Beekman,  has  been  held  not  to  apply  where  the  time  reserved 
by  the  justice  for  his  decision  was  upon  a  motion  for  nonsuit 
(Seaman  v.  Ward,  1  Hilt.  52),  and  its  application  to  actions  in 
the  Marine  Court  of  this  city  has  been  repudiated  by  the  Su- 
preme Court  in  Dexter  v.  Clark  (35  Barb.  271). 

The  justice  before  whom  the  summary  proceedings  in  ques- 
tion were  instituted  was,  by  the  Act  of  1857  (chap.  344,  §  47), 
allowed,  in  actions  pending  before  him,  eight  days  after  the  trial 
of  the  action  to  render  his  decision ;  but  neither  that  act,  nor 
any  of  the  provisions  relating  to  actions  before  justices  of  the 
peace,  have  any  reference  to  the  special  proceedings,  instituted 
by  landlords,  to  recover  possession  of  lands. 

In  the  statute  relating  thereto  (2  Rev.  Stat.  512,  as  amended 
by  the  acts  of  1849,  chap.  193 ;  of  1851,  chap.  460,  and  of  1857, 
chap.  684),  the  magistrate,  before  whom  it  is  pending,  is  author- 
ized, "  upon  request  of  either  party,  to  adjourn  the  hearing  of 
such  application  for  the  purpose  of  enabling  such  party  to  pro- 
cure his  witness,  whenever  "  it  shall  appear  to  be  necessary,  but 
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such  adjournment  "shall  in  no  case  exceed  ten  days  ; "  and  he 
also  is  allowed,  under  certain  circumstances,  to  stay  the  issuing 
of  the  warrant  of  removal  for  ten  days.  (3  R,  St.,  5th  ed.,  838, 
§41.) 

Previous  to  the  enactment  of  the  41st  section,  above  quoted, 
it  had  been  decided,  in  Nichols  v.  Williams  (8  Cow.  13),  that 
under  the  statute  giving  summary  means  to  landlords  to  oust 
tenants  wrongfully  holding  over  (Laws  of  1820,  chap.  194,  sub- 
stantially re-enacted  in  2  R.  S.  513),  the  judge  or  justice  before 
whom  the  proceedings  was  pending,  had  no  power  to  adjourn, 
and  this  41st  section  was  intended  "to  supply  such  omission"' 
(Rev.  Notes,  3  R.  S.  766),  and  to  relax  the  stringency  of  the 
rule  referred  to,  to  such  extent  as  the  Legislature  deemed  neces- 
sary. 

No  time  however,  is,  in  express  terms,  prescribed  or  allowed 
by  statute  to  the  magistrate  beyond  the  day  of  trial,  within 
which  he  shall  render  his  decision. 

None  of  the  various  magistrates  (2  R.  S.  513,  §  28)  before 
whom  the  proceeding  can  be  had  (except  justices  of  the  peace, 
by  the  Act  of  1849,  chap.  193,  §  6)  are  required  to  make  any 
entry  of  their  decision,  and  although  the  statute  contemplates 
some  time  to  ensue  between  the  decision  and  the  issuing  of  the 
warrant,  unless  the  very  day  of  trial  be  regarded  as  the  day  for 
such  decision,  there  is  no  certain  mode  of  calculating  the  period 
of  ten  days  allowed  for  a  stay  of  the  warrant  by  the  Act  of 
1857,  chap.  684,  §  4.     (  Watson  v.  Davis,  19  Wend.  371.)    The 
magistrate  is  not  authorized,  as  in  the  Justices'  Court  Act,  to 
render  judgment  of  nonsuit,  discontinuance,  or  withdrawal  of 
plaintiff's  action  (2  R.  S.  246,  §  19,  sub.  1),  although  for  defect 
in  the  landlord's  application  or  proof,  he  may  undoubtedly  dis- 
miss the  proceedings.     If,  upon  the  merits,  his  decision  is  favor- 
able to  the  landlord,  he  is  required  to  issue  his  warrant  of  re- 
moval.    The  proceedings  before  him  are  made  by  statute  "  sum- 
mary," and  present  the  sole  question  whether  or  not  the  tenant 
shall  "  forthwith "  remove  from  the  premises.     (2  R.  S.  513, 
§  30.)     The  provisions  authorizing  an  adjournment  or  postpone- 
ment, for  periods  not  exceeding  ten  days,  in  each  of  the  cases 
referred  to,  are  specific,  and,  under  the  ordinary  rules  of  con- 
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struction,  the  maxim,  "  expressio  imius,  est  exclusio  alterius"  is 
applicable,  and  having  agreed  to  the  character  of  the  proceed- 
ing, a  further  or  other  postponement  or  adjournment  would 
seem  to  have  been  contrary  to  the  contemplation  of  the  legis- 
lature. Courts  of  special  and  limited  jurisdiction  take  nothing 
by  implication  (Loomis  v.  Bowers,  22  How.  Pr.  361) ;  and  in 
analogy  to  the  strict  construction  held  as  to  the  powers  of  this 
magistrate,  while  acting  in  the  determination  of  actions  pending 
before  him,  and  applicable  to  all  officers  of  special  and  limited 
jurisdiction,  and  upon  the  considerations  above  presented,  the 
indefinite  postponement  of  the  proceeding  in  question,  for  the 
purpose  of  deliberation  and  decision,  was  equally  unauthorized, 
and  the  delay  to  make  a  decision,  for  nine  days,  was  as  unjusti- 
fiable as  if  he  had  so  delayed  it  for  nine  weeks,  months,  or 
years ;  and,  in  my  opinion,  after  such  submission,  the  postpone- 
ment ousted  him  of  all  jurisdiction. 

But  were  this  otherwise,  there  was  in  this  proceeding  no  such 
procrustean  rule  as  in  Hess  v.  Beekman,  impounding  the  parties 
for  "  four  days,"  or  any  other  specified  period,  nor  can  the  allow- 
ance, by  the  magistrate,  of  its  discontinuance,  on  motion  of  the 
plaintiff,  on  the  tenth  day  after  submission,  be,  by  any  reasonable 
fiction  of  law,  held  to  be  a  decision  in  favor  of  the  tenant,  that  a 
warrant  ought  not  to  have  been  issued  for  the  reasons  stated  in 
the  tenant's  affidavit,  or  as  determining  on  the  merits  the  ques- 
tions presented  on  that  hearing. 

There  is  no  principle  of  statutory  or  common  law  (except 
so  far  as  it  has  found  countenance  in  the  before  mentioned 
.strict  construction  of  the  Justice's  Court  act),  which  prevents 
the  plaintiff  or  prosecutor,  in  any  civil  suit  or  proceeding 
instituted  by  him,  from  withdrawing  or  discontinuing  it,  prior 
to  any  decision  rendered  against  him.  Whether  such  action  or 
proceeding  be  at  law  or  in  equity,  in  bankruptcy,  insolvency, 
in  proceedings  for  the  opening  of  streets  or  other  statutory  pro- 
ceedings, or  in  arbitrations,  &c.,  until  some  adverse  right  has 
been  legally  decided  and  established  against  him,  he  has  always 
been  held  as  possessing  a  "  locus  penitentice"  and  entitled  to 
abandon  or  withdraw  the  prosecution  of  his  claim,  whether  it 
was  subjudice,  as  question  of  fact  before  a  jury,  or  -under 
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advisement  before  a  magistrate  or  other  tribunal,  deliberating 
upon  the  law  or  in  the  exercise  of  the  functions  of  a  jury  as  to 
the  facts,  subject  only  to  the  payment  to  his  adversary  of  any 
such  costs  as  the  law  imposes. 

The  peculiar  right  of  a  defendant,  who  has  set  up  a 
counter-claim,  to  insist  upon  a  continuance  of  the  action,  forms 
no  exception.  The  rule  of  the  Supreme  Court,  No.  47, 
adopted  in  1845  (now  No.  32),  prohibiting  the  plaintiff  from 
submitting  to  a  nonsuit,  after  the  jury  has  gone  from  the  bar 
to  consider  their  verdict,  is  but  one  of  practice,  and  certainly 
would  not,  under  the  rule  of  construction  contended  for,  give  a 
like  effect  to  any  discontinuance  allowed,  while  the  jury  were 
deliberating,  in  contravention  of  the  rule  as  to  a  verdict. 

The  principles  announced  in  Hess  v.  Beekman,  made  ap- 
plicable to  proceedings  in  Justices'  Courts,  ought  not  to  be  ex- 
tended, and,  in  the  present  case,  they  were  misapplied. 

The  proceeding  before  Justice  Quinn  could  in  no  sense  be 
held  or  regarded  as  decisive  of  the  rights  of  the  plaintiff, 
as  landlord  of  the  defendant  or  of  his  claims,  as  stated  in  his 
complaint.  The  matters  set  up  in  the  answer,  showing  no 
eviction  or  attornment  to  another,  presented  no  substantial  de- 
fense, and  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Judgment  reversed. 
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GEORGE  TV.  BOYD  v.  WILLIAM  D.  HOWDEN. 

The  provisions  of  the  Revised  Statutes  and  Code  (§  123)  which  declare  that  ac- 
tions brought  for  property  distrained  for  any  cause,  shall  be  laid  in  the  county 
where  the  distress  was  made,  refers  to  the  proceeding  of  distress  as  it  existed 
at  common  law,  by  which  a  party  might  take  and  hold  the  personal  property  of 
another  as  a  pledge  or  security  for  the  payment  of  debt,  the  discharge  of  some 
duty  or  reparation  for  an  injury  done,  with  the  right,  in  certain  cases,  to  sell  it 
to  obtain  satisfaction. 

Held,  therefore,  that  the  taking  by  a  mortgagee  of  chattels  mortgaged  to  him, 
before  default  in  the  payment  of  the  debt  intended  to  be  secured  by  the  mort- 
gage, although  a  wrongful  taking,  was  not  a  distress  within  the  meaning  of  the 
statute,  and  an  action  by  the  mortgagor  for  claim  and  delivery,  under  the 
Code  of  Procedure,  is  not  local 

A  District  Court  of  the  city  of  New  York  has  jurisdiction  of  an  action  of  claim 
and  delivery  of  chattels,  unlawfully  taken  and  detained  by  the  defendant  in 
another  county. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Third 
District  Court. 

This  was  an  action  to  recover  certain  personal  property, 
which  the  complaint  alleged  the  defendant  had  become  pos- 
sessed of  and  wrongfully  detained  from  the  plaintiff.  The 
answer  denied  the  alleged  detention  but  averred  that  the  goods 
were  the  property  of  the  defendant,  and  "  that  said  goods  were 
at,  and  before  the  times  mentioned  in  the  complaint,  and  still 
are,  without  the  jurisdiction  of  this  court,"  and  were  and  still 
are  in  Jilichmond  county.  It  appeared  in  evidence  upon  the 
trial  that  the  plaintiff  had  made  and  delivered  to  the  defendant 
a  chattel  mortgage  on  certain  furniture  at  plaintiff's  house  on 
Staten  Island ;  that  the  defendant  had,  under  the  mortgage, 
taken  possession  of  and  removed  the  furniture,  whereupon  the 
plaintiff  brought  this  action.  The  evidence  was  conflicting  in 
regard  to  whether  the  mortgage  had  not  been  paid,  or,  at 
least  whether  the  defendant  had  not  accepted  other  securities  in 
its  stead.  Judgment  was  rendered  for  the  plaintiff  for  the  value 
of  the  property,  and  the  defendant  appealed  to  this  court. 

Hinsdale,  Patterson  and  Irwin,  for  appellant. 
Thomas  JBrennan,  for  respondent. 
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BY  THE  COURT.* — DALY,  Chief  Justice. — This  action  was 
brought  to  recover  certain  personal  property  of  which,  in  the 
language  of  the  complaint,  the  defendant  became  possessed  and 
wrongfully  detained  from  the  plaintiff,  or,  in  other  words,  it 
wras  in  the  nature  of  an  action  of  replevin  for  the  recovery  of 
property  wrongfully  detained.  The  Justice  gave  judgment  for 
the  return  of  the  property  or  for  the  value. 

An  appeal  is  brought  upon  the  ground  that,  as  the  property 
at  the  time  of  the  alleged  wrongful  detention,  as  well  as  at  the 
commencement  of  the  action,  was  in  Richmond  county,  a  Jus- 
tice's Court  in  this  city  had  no  jurisdiction  in  such  an  action. 
The  notice  of  appeal  is  that  th,e  justice  erred  in  refusing  to 
dismiss  the  complaint  for  this  reason,  but  it  does  not  appear  by 
the  return  that  any  such  motion  was  made,  and  unless  the  ob- 
jection that  the  court  has  not  jurisdiction  is  taken  at  the  trial, 
it  is  waived,  and  the  court,  in  the  language  of  the  statute, 
li  will  be  deemed  to  have  jurisdiction."  (Laws  of  New  York, 
1857,  vol.  I,  p.  719,  §  45,  subd.  3.) 

But  as  the  question,  whether  this  was  a  local  action  which, 
could  be  brought  only  in  Richmond  county,  was  discussed  at 
some  length  upon  the  argument,  it  may  be  as  well  that  we 
should  pass  upon  it,  as  our  decision  upon  that  point  will  also 
be  in  affirmance  of  the  judgment. 

Originally  at  common  law,  all  actions  of  replevin  were 
local.  (Atkinson  v.  Holcomb,  4  Cow.  46.) 

By  our  present  statutes,  a  very  material  change  was  made 
in  this  respect.  The  action  was  allowed  for  the  wongful 
taking,  distraining,  or  detention  of  goods  and  chattels,  and  it 
might  be  laid  and  brought  in  like  manner  as  actions  for  inju- 
ries to  personal  property,  except  where  the  action  was  brought 
for  property  distrained  for  any  cause,  when  it  had  to  be  laid  in 
the  county  where  the  distress  was  made  (2  Rev.  Stat.  523, 
§§  1,  3),  a  provision  substantially  retained  by  section  123  of 
the  Code,  which  enumerates  as  among  the  actions  which  must 
be  tried  in  the  county  in  which  the  subject  of  the  action  or 
some  part  thereof  is  situated,  an  action  for  the  recovery  of 

*  Present — Daly,  Ch.  J.,  Larremore  and  J.  F.  Daly,  JJ. 
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personal  property  distrained  for  any  cause.  The  distraining 
of  personal  property  was  the  taking  of  it  by  a  distress,  a  right 
which  existed  at  common  law,  by  which  a  party  might  take  the 
personal  property  of  another  into  his  possession,  and  hold  it  as 
a  pledge  or  security  until  he  obtained  satisfaction,  by  the  pay- 
ment of  a  debt,  the  discharge  of  some  duty,  or  reparation  for 
an  injury  done;  with  the  right,  in  certain  cases,  to  sell  it  to 
obtain  satisfaction,  of  which  the  impounding  of  cattle  for 
damage  feasant,  or  the  taking  by  the  landlord  the  goods  and 
chattels  of  the  tenant  upon  the  premises,  for  the  non-payment 
of  rent,  are  familiar  examples. 

This  was  called  distraining,  the  person  exercising  it  the 
distrainor,  and  the  act  itself,  a  distress.  It  was  distinguishable 
from  the  taking  of  property  by  execution  to  satisfy  a  judgment, 
as  it  was  from  the  taking  of  a  personal  chattel,  without  legal 
process,  from  the  possession  of  a  wrong-doer  into  hands  of  the 
party  injured,  and  it  was  limited  to  certain  kinds  of  personal 
property,  and  could  be  exercised  only  in  certain  cases  and  in  a 
certain  manner.  (Bradley  on  Distresses,  by  Adams,  1,  e  II,  YI, 
XI,  XII.)  It  was  a  peculiar  mode  of  proceeding  as  ancient  as 
the  common  law  itself,  which  had  been  modified  by  statutes 
and  judicial  decisions :  which  in  the  more  primitive  stages  of 
the  English  law  was  somewhat  extensive,  but  which,  being  an. 
extraordinary  right  and  attended  by  many  abuses,  was  in 
course  of  time  considerably  restricted,  with  the  view  of  taking 
away  the  remedy  from  individuals  and  vesting  it  in  judicial 
officers.  (2  Reeves'  History  of  Common  Law,  by  Finlason? 
pp.  27,  31.) 

When,  therefore,  the  Revised  Statutes  declare  that  actions 
brought  for  property  distrained  for  any  cause,  shall  be  laid  in 
the  county  where  the  distress  was  made,  it  is  this  proceeding 
that  is  referred  to,  and  there  is  nothing  indicated  in  the  pro- 
visions of  the  Code  which  would  warrant  us  in  saying  that  any- 
thing different  or  more  extensive  was  meant. 

The  taking  proved  in  this  case  was  under  a  chattel  mort- 
gage, which  provides  that  in  case  default  should  be  made  in  the 
payment  of  the  money  intended  to  be  secured,  the  mortgagee, 
the  defendant,  might  enter  the  dwelling-house  of  the  plaintiff, 
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and  take  and  carry  away  the  property  mortgaged,  and  sell  it 
for  the  best  price  that  he  could  obtain,  which  he  did. 

This  was  not  distraining  the  property,  as  that  word  is  under- 
stood in  the  law.  If  the  mortgage  had  been  paid  as  the  plain- 
tiff insisted,  it  was  a  wrongful  taking,  but  in  no  sense  a  distress. 
The  property  was  afterwards  demanded,  and  the  defendant  re- 
fused to  give  it  up,  which  was  the  wrongful  detention  for  which 
the  action  was.  brought.  That  action  was  not  local.  It  was 
not  so  under  the  Revised  Statutes,  and  it  is  not  so  under  the 
Code. 

The  defendant  being  in  this  county,  and  the  process  being 
served  upon  him  here,  the  action  might  be  brought  in  a  district 
court. 

The  main  question  in  the  case,  whether  the  debt  to  secure 
the  payment  of  which  the  mortgage  was  made,  was  discharged 
by  the  defendant  in  consideration  of  receiving  certain  commer- 
cial paper  of  other  parties,  which  the  plaintiff  gave  him,  was 
one  upon  which  the  testimony  was  conflicting,  and  in  respect  to 
which  the  finding  of  the  justice  is  conclusive. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


HENRY  "W.  DERBY  v.  ROBERT  T.  HARTMAN. 

The  record  of  a  judgment  of  a  court  of  concurrent  jurisdiction  is  conclusive  and 
final  between  the  same  parties,  upon  the  same  matter  coming  directly  in  ques- 
tion in  another  suit,  and  it  can  be  set  up  in  the  answer  as  a  bar,  or  given  iu 
evidence  upon  the  trial  under  any  form  of  pleading,  amounting  to  a  general 
denial  of  the  matter  in  respect  to  which  it  is  conclusive. 

Although  evidence  may  be  allowed  to  show  that  the  demand  was  a  different  one 
in  respect  to  which  no  testimony  had  been  given,  an  offer  of  evidence  which,  if 
admitted,  would  be  to  try  again  what  had  once  been  adjudicated  upon,  should 
be  overruled. 
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APPEAL  by  the  defendant  from  a  judgment  entered  upon 
the  decision  of  a  judge,  without  a  jury. 

The  action  was  brought  to  foreclose  a  mortgage.  The 
answer,  among  other  things,  set  up  a  failure  of  consideration, 
and  plaintiff's  fraud  in  obtaining  and  recording  the  mortgage. 
Issue  was  joined  by  the  service  of  plaintiff's  reply,  in  the  form 
of  a  general  denial,  September  25,  1869. 

Upon  the  trial,  the  only  evidence  offered  by  the  plaintiff 
was  the  judgment  roll  in  an  action  between  the  same  parties, 
brought  by  the  defendant  against  the  plaintiff  in  the  Superior 
Court,  in  which  action  judgment  was  prayed  for  the  cancella- 
tion and  surrender  of  the  bond  and  mortgage  in  question ;  the 
judgment  roll  showing  that  the  issue  tried  in  that  action  was 
the  validity  of  the  bond  and  mortgage  in  suit ;  and  that,  on 
the  trial  of  such  issue,  judgment  was  rendered  dismissing  the 
complaint  for  want  of  merits. 

The  defendant  moved  to  dismiss  the  complaint,  on  the 
ground  that  the  same  was  not  sustained  by  the  evidence.  The 
motion  was  denied,  and  the  defendant  thereupon  offered  evi- 
dence to  establish  his  defense,  which  offer  was  denied. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  from  which 
the  defendant  appealed. 

Lapaugh  &  Ames,  for  appellant. 

The  court  erred  in  admitting  the  judgment  roll  in  evidence. 
(1.)  There  was  no  ground  laid  for  the  admission  of  the  roll  in 
evidence.  (Greenleaf  on  Ev.,  §  501,  §  74 ;  3  Rev.  Stat.  687.) 
(2.)  The  roll  was  not  competent  as  evidence  in  this  action. 
(Greenleaf  on  Ev.,  §  528.)  (3.)  The  roll  was  filed,  and  the 
judgment  or  adjudication  therein  obtained  long  after  the  issues 
joined  in  this  action.  (Greenleaf  on  Ev.,  §  524 ;  1  Stark,  on 
Ev.,  §§  214-215.)  (4.)  If  the  roll  or  judgment  were  admissible 
at  all  in  this  action,  it  could  only  be  so  under  or  by  virtue  of  a 
reply,  plea,  or  other  pleading  setting  up  the  same  as  against  the 
defendant's  answer,  or  by  way  of  estoppel  against  the  defend- 
ant. (5.)  The  court  erred  in  not  dismissing  the  plaintiff's  com- 
plaint, because  the  same  was  not  sustained  by  evidence,  and 
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there  was  no  cause  of  action  shown.  (6.)  The  court  erred  in 
not  accepting  and  allowing  the  defendant's  offer  to  put  in  evi- 
dence to  sustain  the  allegations  in  his  answer,  or  to  establish 
and  prove  all  the  matters  alleged  or  shown  by  his  answer,  as  a 
separate  and  distinct  defense  in  this  action.  (2  Johns.  227 ;  16 
Johns.  136.) 

0.  W.  Bangs  and  Thomas  M.  North,  for  respondent. 

1.  "  The  judgment  of  a  court  of  concurrent  jurisdiction, 
directly  upon  the  point,  is,  as  a  plea,  a  bar,  or,  as  evidence,  con- 
clusive, between  the  same  parties,  upon  the  same  matter,  di- 
rectly in  question  in  another  court."     (1  Phillips'  Ev.  p.  321 ; 
Gardner  v.  Buckbee,  3  Cow.  120 ;  Wood  v.  Jackson,  8  Wend. 
9  ;  Bostnjoick  v.  Abbott,  16  Abb.  Pr.  417 ;  Davis  v.  Talcott,  12 
N.  Y.  184 ;  Demarest  v.  Darg,  32  Id.  281.) 

II.  The  rule  is  not  affected  by  the  fact  that  the  judgment 
was  rendered  after  this  suit  was  begun,  or  that  it  was  not  plead 
in  bar.  (Cowen  and  Hills'  Notes  to  Phil.  Ev.,  note  558,  p. 
804  to  810,  and  p.  971 ;  Marsh  v.  Pier,  4  Kawle,  273  ;  Gard- 
ner v.  Buckbee,  3  Cow.  120 ;  Burt  v.  Sternburgh,  4  Id.  559.) 
The  record  being  conclusive  evidence,  the  offer  of  evidence  to 
sustain  the  allegations  of  the  answer — that  is,  to  contradict  the 
conclusive  record — was  properly  overruled. 

All  the  cases  which  speak  of  a  judgment  as  prima  facie 
evidence  will  be  found  to  refer  to  the  identity  of  the  points  ad- 
judged with  the  issue  on  trial.  That  may  doubtless  be  shown 
or  disproved  by  evidence  aliuende.  But  if  it  is  not  denied  that 
the  questions  are  identical,  no  case  holds  that  the  res'adjudicata 
can  be  retried.  The  identity  in  this  case  appears  from  a  compar- 
ison of  the  pleadings. 

BY  THE  COUET.* — DALY,  CHIEF  JUSTICE. — It  is  not  neces- 
sary to  go  over  the  exceptions  taken  upon  the  trial,  for  the  de- 
fendant specifically  excepted  to  everything  found  by  the  court. 

*  Present — Daly,  Ch.  J.,  Loew  and  Larremore,  JJ. 
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"We  shall  therefore  pass  only  upon  the  points  raised  upon  the 
argument  of  this  appeal. 

The  record  of  the  Superior  Court  was  proved  in  the  man- 
ner provided  by  law.  (2  Rev.  Stat.  403,  §  59,  The  People  v. 
Ransom,  4  Denio,  147.)  It  was  a  record  of  the  judgment  of  a 
court  of  concurrent  jurisdiction  between  the  same  parties  upon 
exactly  the  same  matter  which  was  put  in  issue  by  the  defend- 
ant's answer,  and  it  is  settled  since  the  Dutchess  of  Kingston's 
Case  (11  State  Trials,  26  L),  that  such  a  record  is  conclusive  and 
final  between  the  same  parties,  upon'  the  same  matter  coming 
directly  in  question  in  another  suit,  and  that  it  can  be  set  up  in 
the  answer  as  a  bar,  or  given  in  evidence  upon  the  trial  under 
any  form  of  pleading  which  amounts  to  a  general  denial  of  the 
matter  in  respect  to  which  it  is  conclusive.  (Gardner  v.  Buck- 
bee,  3  Cow.  120 ;  Burt  v.  Steenburgh,  4  Id.  599 ;  Embury  v. 
Conner,  3  N.  Y.  522  ;  Demarest  v.  Darg,  32  N.  Y.  281). 

The  offer  of  the  defendant  was  to  prove  the  matters  alleged 
in  his  answer,  which  was  an  offer  to  try  again  what  had  already 
been  tried  and  in  respect  to  which  the  record  of  the  Superior 
Court  was  conclusive.  It  was  distinguishable  from  the  cases 
upon  which  the  defendant  relies,  in  which  the  judgment  record 
was  apparently  for  the  same  cause  of  action,  and  the  evidence 
was  received  to  show  that  the  demand  was  a  different  one  in 
respect  to  which  no  testimony  had  been  given,  and  which  was 
therefore  not  taken  into  consideration  upon  the  trial.  (Phillips 
v.  Berick,  16  Johns.  136  ;  Snider  v  Croy,  2  Id.  227.) 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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JOSEPH  H.  SHUTE  and  another  v.  JOHN  C.  HAMILTON. 

Where  in  a  stipulation  for  the  forfeiture  of  a  stated  sum,  upon  the  failure  of  per- 
formance of  a  covenant,  the  intention  of  the  parties  to  fix  the  amount  of  damages, 
which  otherwise  would  be  conjectural  and  uncertain,  is  plainly  expressed,  and 
the  forfeiture  is  to  be  applied  only  in  the  event  of  the  breach  of  a  single  cove- 
nant, it  is  not  a  penalty  but  liquidated  damages. 

The  plaintiff  executed  a  contract  with  the  defendant,  by  which  he  agreed  to  erect 
a  building  upon  the  ruins  of  an  old  structure  ;  and  stipulated  that,  should  he 
fail  to  complete  the  building  within  the  time  specified  in  the  contract,  "  fifty 
dollars  for  each  and  every  day  that  he  shall  be  in  default  is  mutually  fixed  and 
determined  as  the  liquidated  damages  of  the  owner  (defendant)  by  reason  there- 
of." The  day  after  the  execution  of  the  contract,  the  plaintiff  further  agreed 
with  the  owner  to  remove  the  debris  of  the  old  building  preparatory  to  the  erec- 
tion of  the  new  building :  Held,  in  an  action  by  the  contractor  to  recover  the 
contract  price  and  for  the  extra  work — 

1.  That  the  doing  of  the  preparatory  work  of  clearing  away  the  debris  of  the  old 
•building  was  necessarily  contemplated  by  the  parties  when  the  contract  was 
made,  and  that  the  plaintiffs'  subsequent  agreement  to  do  such  preparatory  work 
did  not  modify  the  contract,  or  enlarge  the  time  within  which,  by  the  terms  of 
the  contract,  the  new  building  was  to  be  completed. 

2.  That  the  "  fifty  dollars  for  each  and  every  day  "  of  delay  stipulated  to  be  paid 
by  the  contractor,  are  liquidated  damages  and  not  a  penalty,  which  the  owner 
might  set  up  by  way  of  counterclaim. 

3.  That  payments  by  the  owner  on  account  of  the  work  done,  made  after  the  plain- 
tiffs' failure  to  complete  the  building  within  the  stipulated  time,  did  not  consti- 
tute a  waiver  of  the  condition  in  the  contract  as  to  the  time  of  completion,  or  of 
the  owner's  claim  for  damages  under  it. 

After  a  breach  of  the  condition  of  a  contract,  a  claim  for  damages  for  the  breach 
will  not,  as  a  general  rule,  be  deemed  to  be  waived  except  by  a  new  agree- 
ment. 

In  determining  whether  a  penalty  or  liquidated  damages  is  meant  in  a  contract, 
the  actual  intention  of  the  parties,  in  view  of  the  whole  subject-matter,  is  looked 
to,  and  if  this  is  doubtful  upon  the  face  of  the  instrument,  the  instrument  may 
be  aided  and  the  real  intention  ascertained  by  proof  of  extrinsic  facts. 

The  admission  of  evidence  to  show  that  the  actual  damages  sustained  by  the  party 
were  greater  than  the  sum  fixed  in  the  contract  as  liquidated  damages :  Held, 
not  a  material  error,  as  the  amount  recoverable  could  not,  and  did  not,  exceed 
the  amount  of  damages  as  fixed  and  liquidated  by  the  contract. 
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The  contract  provided  that  the  plaintiffs  were  not  to  excuse  their  delay  on  account 
of  any  neglect  of  other  contractors,  unless  written  notice  of  such  neglect  was 
given  to  the  defendant,  and  no  such  notice  had  been  given :  Held,  that  the  referee 
was  not  in  error  in  refusing  to  find  that  the  plaintiffs  had  been  delayed  six  weeks 
by  the  delay  in  the  work  of  other  contractors. 

By  the  terms  of  the  contract  the  plaintiffs  were  to  furnish  proper  materials,  but 
they  might  use  such  of  the  materials  of  the  old  structure  as  were  good  enough, 
and  the  plaintiffs  did  use  many  of  the  old  brick :  Held,  that  they  could  not  re- 
cover for  extra  work  in  cleaning  such  old  brick. 

In  an  action  upon  contract  for  work  done,  the  only  counter-claim  by  the  defendant 
being  a  liquidated  amount  by  way  of  damages  for  failure  to  complete  the  work 
by  the  stipulated  time,  the  referee  found  that  part  of  the  work  was  "  badly  done," 
and  allowed  the  defendant  $1,391  for  it :  Held,  that  the  finding  could  not  be  sus- 
tained by  way  either  of  counter-claim  or  recoupment,  there  being  no  claim  for 
damages  on  that  account  set  up  in  the  answer.  j 

APPEAL  by  the  plaintiffs  from  a  judgment  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  by  the  plaintiffs  to  recover  for 
work  done  and  materials  furnished  at  the  defendant's  request, 
in  erecting  a  building  on  the  corner  of  Broadway  and  Barclay 
street,  New  York. 

The  complaint  alleged  :  (1.)  That  the  plaintiffs  entered  into 
a  contract  with  the  defendant,  and  agreed  to  do  all  the  mason- 
work  on  the  building  for  $41,300 ;  that  they  did  the  work,  &c., 
and  $300  of  said  contract  price  still  remained  due  and  unpaid. 
(2.)  That  they  did  extra  work,  at  the  defendant's  request,  upon 
the  building,  worth  $2,455.43.  (3.)  That  they  performed  other 
work,  worth  $2,315.12,  in  taking  down  the  walls  and  excavat- 
ing the  ruins  of  the  old  building.  (4.)  That  they  did  further 
extra  work,  worth  $25.75. 

The  answer  denied  that  the  plaintiffs  had  complied  with  the 
covenants  and  conditions  of  their  contract,  and  alleged  that  the 
extra  work  performed  by  the  plaintiffs  was  not  worth  more  than 
$3,157.86  ;  and  further  alleged  that,  by  the  terms  of  the  con- 
tract, the  plaintiffs  were  to  erect  the  building,  and  complete 
their  work  by  November  1,  1866,  and  that  in  default  thereof 
they  were  to  pay  to  the  defendant  $50  for  each  day  they  should 
be  in  default,  as  the  fixed,  settled  and  liquidated  damages  for  such 
non-fulfillment ;  that  the  building  was  not  completed  until  Feb- 
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ruary  1, 1867,  and  that  by  reason  of  the  failure  of  the  plaintiffs, 
$50  for  each  day  from  November  1, 1866,  to  February  1, 1867,  or 
$4,600  in  the  aggregate,  became  due  to  the  defendant ;  that  by 
reason  of  the  failure  of  the  plaintiffs  to  complete  the  building, 
the  defendant  lost  the  use  thereof,  and  sustained  damages  to 
the  amount  of  $4,600,  which  sum  the  defendant  claimed  to 
deduct  from  any  demand  of  the  plaintiffs,  and  demanded  judg- 
ment for  $417.02.  Issue  was  joined  by  the  service  of  the 
plaintiffs'  reply  denying  the  allegations  in  the  defendant's  an- 
swer, and  the  cause  was  referred  to  William  Mitchell,  Esq.,  as 
sole  referee. 

The  referee  reported  in  favor  of  the  defendant.  The  plain- 
tiffs appealed  to  the  general  term. 

George  W.  Carpenter  and  £  P.  IVash,  for  appellants. 
I.  M.  Robertson,  for  respondent. 

BY  THE  COURT.* — DALY,  CHIEF  JUSTICE. — As  the  contract 
was  originally  drawn,  the  plaintiffs  were  to  take  down  the  old 
walls  to  the  foundation,  remove  all  the  rubbish,  and  do-all  the 
excavating  necessary  to  the  laying  of  the  foundation  for  the 
new  structure.  By  an  addenda,  however,  to  the  instrument  be- 
fore it  was  executed,  it  was  declared  that  this  was  not  to  be  in- 
cluded in  the  contract.  A  person  named  Richardson  was  em- 
ployed by  the  defendant  to  do  it;  but  the  day  after  the  signing 
of  the  contract  the  plaintiffs  agreed  with  the  defendant  to  do 
it,  and  Richardson  was  dismissed.  9 

The  referee  has  found,  as  a  conclusion  of  law,  that  the  doing 
of  this  preparatory  work  wras  necessarily  contemplated  by  both 
parties  when  the  plaintiffs  stipulated  to  erect  and  finish  the  new 
structure  by  the  1st  of  November,  1866,  or  pay  to  the  defend- 
ant, as  liquidated  damages,  fifty  dollars  per  day  for  every  day's 
delay  thereafter,  and  the  finding  of  the  referee  in  this  respect 
was  clearly  correct. 

When  the  plaintiffs  contracted  to  erect  and  finish  the  new 

*  Present — Daly,  Ch.  J.,  Loew,  and  Robinson,  JJ. 
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building  by  the  time  agreed  upon,  they  necessarily  knew  that 
this  preparatory  work  would  have  to  be  done  before  they  could 
begin  theirs,  and  it  is  therefore  to  be  assumed  that  they  made 
allowance  for  the  time  it  would  take  to  pull  down  the  old  walls, 
remove  the  debris,  and  make  the  excavations,  when  they  fixed 
upon  the  1st  of  November,  1866,  as  the  period  within  which 
they  stipulated  to  erect  and  complete  the  new  building. 

They  had  a  right  to  assume  that  the  defendant  would  have 
this  work  done  as  soon  thereafter  as  it  could  be  done  in  the  or- 
dinary course,  and  after  they  agreed  to  do  it  themselves,  their 
position  in  respect  to  the  time  for  the  commencement  and  com- 
pletion of  the  new  structure,  was  in  no  respect  changed  for  the 
worse.  This  work  had  to  be  done  by  some  one  before  they 
could  commence  their  labors,  and,  whether  it  was  done  by  them 
or  by  others,  it  had  no  bearing  upon  the  time  within  which  they 
agreed  that  they  would  erect  and  complete  the  new  building. 
They  had  provided  in  their  contract  against  any  delay  in  the 
performance  of  this  work  by  a  provision  that  they  should  be 
entitled  to  excuse  and  justify  any  default  on  their  part  on  ac- 
count of  any  omission  or  neglect  of  other  contractors,  by  giving 
written  notice  of  it  to  the  defendant  or  to  the  architect;  a  pro- 
vision which  became  inapplicable  in  respect  to  this  particular 
work,  when  they  undertook  to  do  it,  as  they  owed  it  alike  to 
themselves  and  to  the  defendant,  in  the  faithful  fulfillment  of 
their  contract,  to  execute  it  with  all  reasonable  dispatch. 

The  plain  tiffs^  commenced  clearing  out  the  ruins  on  the  28th 
of  May,  1866,  and  they  were  engaged  in  this  work  until  the 
28th  of  June,  following.  If  the  time  which  then  remained  for 
the  erection  and  completion  of  the  new  building  was  too  lim- 
ited, the  plaintiffs  are  alone  answerable  for  it.  The  defendant 
certainly  is  not.  If  too  much  time  was  occupied  in  taking 
down  the  old  walls,  removing  the  ruins,  and  making  the  exca- 
vations, it  must  have  arisen  from  the  plaintiffs'  inability  or  de- 
lay in  doing  it,  or,  if  that  time  was  no  more  than  was  necessary, 
then  it  was  incumbent  upon  the  plaintiffs,  when  they  undertook 
to  do  this,  to  have  the  period  extended  for  the  completion  of  the 
new  building.  No  material  delay  was  occasioned  by  the  change, 
for  they  made  the  agreement  to  do  this  preparatory  work  the 
VOL.  in. — 30 
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very  day  after  they  signed  the  contract  for  the  erection  of  the 
new  building.  Where  the  performance  of  a  contract  within 
the  time  stipulated  for,  becomes  impossible  by  reason  of  some 
act  of  the  other  party,  the  party  contracting  with  him  is  ex- 
cused. (Russell  v.  DaBandeira,  13  Com.  B.  N.  S.  204 ;  Comyn's 
Digest,  Condition  L.  6.) 

Thus,  where  one  who  contracts  to  have  work  done  for  him, 
omits  to  do  something  on  his  part,  which  is  essential  before  the 
work  can  be  begun  or  carried  on  and  by  which  the  other  party 
is  delayed  (Holme  v.  Guppy,  3  Mees.  &  "Welsb.  386  ;  Allamon 
v.  The  Mayor,  &c.  of  Albany,  43  Barb.  33)  ;  or  where  an 
agreement  is  afterwards  made  for  extra  work,  or  for  a  change 
in  the  plan,  which  produces  delay  ( Van  Buskirlt  v.  Stow,  42 
Barb.  9 ;  Russell  v.  Da  Bandeira,  13  Com.  B.  N.  S.  148) ;  or 
where  the  one  for  whom  the  work  is  to  be  done  is  prevented 
from  doing  what  was  essential  on  his  part  through  the  happen- 
ing of  a  casualty  (Niblo  v.  Binsse,  1  Keyes,  476),  the  strict  con- 
dition in  respect  to  time  is  waved,  and  the  party  who  is  to  do 
the  work  is  allowed  a  reasonable  time  thereafter  within  which 
to  complete  it  (Green  v.  Haines,  1  Hilt.  254 ;  Meehan  v.  Wil- 
liams, 2  Daly,  367). 

Nothing  of  this  kind  existed  in  this  case,  for  if  the  plaintiffs 
were  prevented  from  putting  up  the  new  structure  within  the 
time  agreed  upon,  in  consequence  of  the  length  of  time  occu- 
pied in  clearing  away  the  ruins  of  the  old  one,  it  was  not 
through  any  act  of  the  defendant  but  through, a  cause  for  which 
the  plaintiffs  are  answerable,  or  against  which  they  should 
have  provided. 

The  stipulation  for  the  payment  by  the  defendant  of  $50  a 
day  for  every  day's  delay  after  the  1st  of  November,  1866,  was 
not  a  penalty,  but  damages  liquidated  and  agreed  upon  between 
the  parties. 

The  language  of  the  stipulation  is :  "  Should  the  contractor 
fail  to  complete  the  work  by  the  time  specified  the  sum  of  fifty 
dollars  for  each  and  every  day  the  said  contractor  shall  be  in 
default  is  hereby  mutually  fixed  and  determined  as  the  liquida- 
ted damages  of  the  owner  T)y  reason  thereof" 

In  the  first  place,  the  intention  of  the  parties  to  liquidate 
and  fix  the  amount  of  the  damages  in  the  event  of  the  plaintiffs' 
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failure  to  complete  the  building  by  the  specified  time,  is  here  - 
plainly  expressed. 

In  the  next  place,  it  is  applied  only  in  the  event  of  the 
breach  of  a  single  covenant,  and  lastly  the  damages,  from  their 
very  nature,  were  conjectural  and  uncertain,  all  of  which  show 
incontrovertibly  that  this  is  not  a  penalty,  but  an  agreement  to 
fix  beforehand,  by  this  provision,  the  actual  amount  of  the  dam- 
ages in  the  event  of  a  breach  (Mundy  v.  Culver,  18  Barb.  336 ; 
Cotheal  v.  Talmadge,  1  E.  D.  Smith,  573 ;  Id.  9  K  Y.  551 ; 
Ddkin  v.  Williams,  11  Wend.  67;  JBagley  v.  Peddle,  16  N. 
Y.  469;  Lampman  v.  Cochran,  Id.  275;  Hosmer  v+JFine,  19 
Barb.  106  ;  Jackson  v.  Baker,  2  Edw.  Ch.  471 ;  Beale  v.  Hays, 
5  Sandf.  640;  Academy  of  Music  v.  Hackett,  2  Hilt.  217; 
Crisdel  v.  Bolton,  3  Car.  &  P.  240). 

The  building  was  not  completed  until  the  1st  of  February, 
1867,  or  two  months  after  the  time  agreed  upon;  but  the  ref- 
eree, upon  the  assumption  that  some  delay  before  the  1st  of 
February  might  be  excusable  in  the  plaintiffs,  allowed  the  $50 
only  up  to  the  15th  of  January,  charging  the  plaintiffs  with  two 
months  and  a  half  for  delay,  or  $3,750.  This  he  might  properly 
do,  as  the  parties  had  arranged  between  themselves  what  should 
be  the  damage  per  day,  and  if  the  referee  was  of  opinion,  upon 
the  facts,  that  two  weeks  of  the  delay  had  been  occasioned  by 
the  defendant,  he  could  disallow  the  $50  a  day  for  that  period 
of  time. 

It  appears  by  the  testimony  that  from  ten  to  fourteen  days 
was  necessarily  lost  before  the  lathing  was  begun.  It  is  assumed 
by  the  plaintiffs'  counsel  that  this  was  a  delay  which  was  occa- 
sioned by  the  defendant,  or  by  the  other  contractors,  and  for 
which  the  referee  made  an  allowance  to  the  plaintiffs  of  two 
weeks,  by  limiting  the  defendant's  recovery  of  $50  a  day  dam- 
ages to  the  loth  of  January,  the  building  having  been  finished 
on  the  1st  February.  But  it  does  not  appear  by  the  referee's 
report  or  findings  that  it  was  for  this  that  he  allowed  the  two 
weeks,  nor  does  it  appear  from  the  defendant's  testimony  that 
the  loss  of  from  ten  to  fourteen  days  was  occasioned  either  by 
himself  or  by  his  employees. 

On  the  contrary,  if  any  inference  is  to  be  drawn  from  the 
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defendant's  testimony,  it  is,  that  he  meant  to  say  that  the  plain- 
tiffs might  have  gone  on  with  the  lathing  and  plastering,, 
although  the  carrying  up  of  the  brick  work  was  delayed  by  the 
cornice,  and  that,  in  consequence  of  their  neglect  to  do  so,  from 
ten  to  fifteen  days  was  lost ;  for  he  distinctly  states  that  the 
delay  in  putting  on  the  cornice  did  not  delay  the  completion  of 
the  building. 

The  referee  evidently  so  understood  the  defendant's  testi- 
mony, as  he  has  found  that  the  delay  in  the  putting  up  of  the 
cornice  did  not  prevent  the  plaintiffs  from  plastering  in  other 
parts  of  the  building,  or  keeping  their  men  fully  occupied. 

The  referee  has  found  that  after  the  making  of  the  contract 
and  after  the  plaintiffs  had  progressed  with  their  work,  the  de- 
fendant had  alterations  and  changes  made  in  different  parts  of 
the  building,  and  caused  a  large  amount  of  extra  work  to 
be  done,  as  well  by  the  plaintiffs  as  by  the  carpenters  and  other 
mechanics,  amounting  to  several  thousand  dollars ;  but  the  re- 
feree refused  to  find .  that  this  extra  work  caused  any  delay  in 
the  completion  of  the  building  by  the  1st  of  November,  1866, 
to  which  the  plaintiffs  excepted. 

The  only  items  to  which  the  plaintiffs  have  called  our 
attention  under  this  exception,  are  as  follows: 

1.  That  the  defendant  on  the  20th  of  October,  1866,  made 
a  contract  for  heating  the  premises  by  steam,  and  another  con- 
tract, for  the  same  purpose,  on  the  20th  of  December,  1866. 
This  required  plastering  around  the  tops  of  each  box  enclosing 
the  pipes,  the  boxes  being  put  up  outside  of  the  plastering ;  but 
there  is  nothing  in  the  evidence  to  show  that  this  produced  any 
material  delay. 

2.  That  the  defendant  gave  an  order  on  the  29th  of  October, 
1866,  to  defer  setting  up  a  partition  on  the  third  story.     This 
was  but  a  day  before  the  expiration  of  the  time  within  which 
the  plaintiffs  were  to  complete  the  building.    The  order  was 
countermanded  within  a  few  days,  and  the  defendant  testified 
that  there  was  not  the  delay  of  a  minute  in  consequence  of  the 
giving  of  this  order,  and  stated  the  reason  why. 

3.  That  a  change  was  made  in  the  depth  of  and  in  the 
arrangement  of  the  cellar  below  the  railroad  office. 
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The  testimony,  however,  does  not  show  precisely  when  which 
•change  was  made.  In  the  account  there  is  a  charge  for  cutting 
out  small  areas  and  grading  cellars,  embracing  nine  and  a  quar- 
ter days'  work,  between  the  dates  of  the  15th  and  29th  October, 
1866,  whilst  the  defendant  testifies  that  this  change  was  made 
in  November,  or  in  the  early  part  of  December,  and  if  he 
is  correct,  it  was  after  the  time  fixed  for  the  completion  of  the 
building,  and,  consequently,  could  have  nothing  to  do  with 
preventing  the  completion  of  it  on  or  before  that  time,  and  if 
it  occurred  before,  the  delay  must  have  been  slight,  as  it 
involved  nothing  more  than  the  additional  lathing  and  plaster- 
ing of  the  sides. 

The  evidence  shows  that  no  delay  was  caused  by  any 
changes  made  by  the  defendant  before  the  1st  of  November, 
unless  it  might  have  been  by  this  cause,  and  by  the  making  of 
coal  slides  and  light  holes,  which  the  referee  finds  to  have  been 
extra  work,  and  for  which  he  allowed  $191.68. 

It  does  not  appear  exactly  either  when  this  was  done. 

In  the  account  furnished  to  the  defendant,  it  is  charged  for 
as  days'  work,  from  the  5th  to  the  19th  of  November,  1866, 
embracing  nine  days  and  a  quarter ;  but  the  plaintiff's  foreman, 
Dorie,  says,  that  he  put  some  of  the  masons  to  build  a  coal 
slide,  -and  the  laborers  to  excavating  the  cellar  a  foot  'deeper, 
by  the  defendant's  directions,  during  the  time  of  the  delay  in 
putting  up  the  cornice,  and  that  he  left  the  premises  on  the  1st 
of  November,  and  that  the  cornice  was  not  then  completed ; 
from  which  it  may  be  inferred  that  the  excavation  of  the  cellar 
and  the  making  of  the  coal  slides  and  light  holes  were  begun 
before  the  1st  of  November,  and  that  is  all;  so  that  it  is  impos- 
sible to  say  exactly,  when  this  work  occurred,  and  what  delay 
it  caused,  or  if  it  caused  any. 

The  referee  has  found  in  general  terms,  that  none  of  the 
delay  was  caused  by  the  defendant ;  that  it  took  the  plaintiffs 
two  months  more  to  finish  the  building  than  the  time  stipulated 
for ;  that  it  was  not  completed  until  the  1st  of  February,  1867, 
some  of  it  not  until  March  1st,  1867,  and  some  of  it  was  not 
done  pursuant  to  the  contract,  or  as  he  expresses  it,  "  badly 
done,"  and  for  which  he  allowed  the  defendant  $1,391. 
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But,  as  he  says,  supposing  some  of  the  delay  before  Febru- 
ary might  be  excusable  in  the  plaintiffs,  he  charges  the  $50  a 
day  damages  only  from  the  1st  of  November,  1866,  to  the  15th 
of  January,  1867.  This  is  somewhat  loose  and  indefinite,  and 
the  reason  given  for  it  is,  that  there  was  considerable  extra  work, 
and  that  the  extra  work  may  have  led  the  plaintiffs  to  employ 
men  on  it,  when  otherwise  they  would  have  been  employed  on 
the  contract  work. 

He  specifically  refused  to  find,  as  requested,  that  the  plaint- 
iffs were  delayed  six  weeks  by  delay  in  the  work  of  other  me- 
chanics or  workmen  employed  by  the  defendant,  in  which,  I 
think,  he  was  right ;  though  it  is  not  material,  whether  he  was 
or  not,  as  the  stipulation  in  the  contract  was,  that  the  plaintiffs 
were  not  to  excuse  or  justify  their  default  on  account  of  any 
neglect  or  omission  of  other  contractors  or  mechanics,  unless 
they  gave  written  notice  of  such  neglect  or  omission  to  the  de- 
fendant or  to  the  architect,  and  there  is  no  pretence  that  they 
did  so. 

The  referee's  findings  upon  these  points  appear  to  be  fully 
sustained  by  the  evidence.  Very  little  delay,  if  any,  was 
caused  by  the  act  of  the  defendant  prior  to  the  1st  of  Novem- 
ber, 1866.  It  arose  from  the  length  of  time  consumed  in 
taking  down  the  old  walls  and  removing  the  ruins,  delay  on 
the  part  of  those  acting  under  the  plaintiffs,  or  the  omission  on 
their  part  to  forward  the  work  with  the  efficiency  and  method 
which  was  necessary,  under  the  stringent  stipulation  they  had 
entered  into. 

It  is  insisted,  that  the  defendant  waived  the  condition 
in  respect  to  time,  by  making  payments  as  the  work  progressed, 
after  the  1st  of  November. 

By  the  contract  certain  payments  were  to  be  made  at 
certain  stages  in  the  progre§s  of  the  work,  and  the  defendant 
continued  to  make  these  payments  from  the  1st  of  November 
to  the  12th  of  January,  as  he  had  done  before,  leaving  only  to 
be  paid  on  the  last  payment  $300. 

The  referee  has  found,  that  by  these  payments  the  defend- 
ant merely  treated  the  'contract  as  still  in  force,  and  that  they 
constituted  no  waiver  of  the  defendant's  claim  for  damages,  by 
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reason  of  the  delay.  The  finding  was  correct.  The  acts  here 
relied  upon  as  amounting  to  a  waiver  took  place  after  the 
plaintiffs  failure  to  complete  the  building  within  the  stipulated 
time,  and  in  respect  to  the  waiver  of  such  a  condition  or  of  all 
claim  for  damages  under  it,  there  is  a  very  material  distinction 
between  a  party's  acts  before  and  after  the  breach  of  a 
condition  ;  for  after  a  breach,  as  a  general  rule,  there  is  no 
waiver  of  the  claim  for  damages,  unless  by  the  making  of 
a  new  agreement.  {Barber  v.  Rose,  5  Hill,  76  ;  Delacroix  v. 
Buckley,  13  "Wend,  75 ;  Lattimore  v.  Harsen,  14  Johns.  330 ; 
Hasbrouck  v.  Tappen,  15  id.  200 ;  Little  v.  Holland,  3  Term. 
Eep.  590.) 

In  the  first  case  above  cited,  Barber  v.  Rose,  the  defendant, 
after  the  failure  to  complete  the  work  by  the  stipulated  time, 
told  the  plaintiff  to  go  on  and  finish  it,  and  that  he,  the 
defendant,  would  help  him  to  do  so,  on  being  allowed  a  com- 
pensation, and  under  which  arrangement  the  work  was  finished. 

The  court  below  regarding  this,  as  in  effect,  an  agreement 
to  extend  thfe  time,  would  not  -allow  the  defendant  to  show  the 
loss  he  had  sustained  by  the  delay  in  recoupment  of  damages, 
and  for  this  reason  the  judgment  was  reversed,  the  court  above 
holding  that  the  waiver  of  the  time,  after  the  breach,  was  no 
waiver  of  the  defendant's  claim  for  damages,  as  it  would  have 
been,  if  the  contract  had  been  modified  before  the  time  had  ar- 
rived ;  and  in  Hasbrouck  v.  Tappen,  supra,  the  plaintiffs,  after 
breach,  declared  that  the  time  was  immaterial,  and  that  he 
would  take  no  advantage,  if  the  defendant  performed  his  con- 
tract, on  account  of  his  not  doing  it  on  the  precise  day  agreed 
upon,  and  the  court  held  that,  even  if  this  amounted  to  an 
agreement  to  extend  the  time,  it  was  no  waiver  of  the  plaintiffs' 
right  to  the  damages  liquidated  and  fixed  by  the  written  agree- 
ment. 

There  was  no  provision  in  the  contract  that  the  defendant 
should  or  might  withold  the  amount  of  the  damages  from  any 
outstanding  payment.  It  was  his  interest,  notwithstanding  the 
breach,  to  have  the  building  completed,  and  by  making  the 
payments  thereafter,  at  the  appointed  period,  as  the  building 
progressed,  he  waived  nothing.  He  had  the  right  to  treat  the 
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condition  in  respect  to  time  as  a  distinct  covenant,  for  the 
breach  of  which  he  had  his  remedy  by  action,  and  he  could  ac- 
cordingly set  it  up  as  he  did,  by  way  of  counterclaim  in  the 
action  brought  by  the  plaintiffs  for  the  residue  of  the  contract 
price  and  the  extra  work.  (Smith  v.  Brady,  17  N.  Y.  173 ; 
Smith  v.  Coe,  2  Hilt.  365 ;  DibUee  v.  Corbett,  9  Abb.  Pr.  200.) 

The  admission  of  evidence  of  the  amount  of  the  rent  ob- 
tained for  the  building  yearly,  constitutes  no  ground  for  setting 
aside  the  report.  It  could  not  and  did  not  affect  the  amount 
which  the  defendant  was  entitled  to  and  recovered,  for  the 
failure  to  complete  the  building  by  the  stipulated  time,  as  that 
amount  was  liquidated  and  fixed  by  the  previous  agreement  of 
the  parties.  The  only  effect  of  it  was  to  show  that  the  actual 
loss,  which  the  defendant  sustained  by  the  delay,  was  very 
much  greater  than  the  measure  of  damages  agreed  upon,  which 
might  have  been  material,  if  it  were  doubtful  from  the  lan- 
guage of  the  contract,  whether  the  sum  specified,  $50  per  day, 
was  simply  a  penalty,  or  a  liquidation  and  settlement  before 
hand  of  the  amount  of  the  damages  in  the  event  of  a  breach ; 
for  in  determining  whether  a  penalty  or  liquidated  damages  is 
meant,  it  is  the  actual  intention  of  the  parties,  in  view  of  the 
whole  subject  matter,  which  is  chiefly  looked  to,  and  if  this  is 
doubtful,  or  uncertain,  upon  the  face  of  the  instrument,  the  in- 
strument may  be  aided,  and  the  real  intention  ascertained  by 
the  proof  of  extrinsic  facts.  (Colwell  v.  Lawrence,  38  N.  Y. 
Rep.  78,  74 ;  Smith  v.  Bell,  6  Peters,  75 ;  Sedgwick  on  Dam- 
ages, 399,  421,  2d  ed.;  Greenleaf  on  Evidence,  §  286.)  But  in 
this  case  it  was  unnecessary,  as  the  contract  shows  what  the  in- 
tention of  the  parties  was,  and  the  introduction  of  the  evidence 
could  therefore  be  productive  of  no  injury  to  the  plaintiffs. 

By  the  contract  the  plaintiffs  were  to  furnish  good,  proper, 
and  sufficient  materials  for  the  mason  work,  and  by  the  speci- 
fication it  was  provided,  that  such  of  the  old  materials  as  were 
good,  fitting,  and  in  accordance  with  "those  called  for  in  the 
specification,  might  be  used  in  the  construction  of  the  new  edi- 
fice. This  did  not  make  it  obligatory  upon  the  plaintiffs  to  use 
the  old  brick. 
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They  were  at  liberty  to  do  so  or  not,  as  they  thought 
proper. 

The  provision  was  one  entirely  for  their  benefit,  if  they 
thought  fit  to  avail  themselves  of  it,  which,  it  appears,  they 
did,  and  then  charged  the  defendant  $380  as  extra  work  for  the 
cleaning  of  the  brick,  that  they  might  be  enabled  to  use  them  in 
the  new  building.  With  this  the  defendant  had  nothing  to  do. 
It  was  immaterial  to  him,  whether  they  cleaned  and  used 
190,000  of  the  old  brick,  or  that  quantity  of  new  brick.  He  had 
nothing  to  do  with  furnishing  the  materials,  and  if  the  proper 
materials  were  put  in  the  building,  it  was  of  no  consequence  to 
him,  whether  the  plaintiffs  procured  them  by  cleaning  up  the 
old,  or  by  purchasing  new  brick.  "  The  excavation  and  clean- 
ing out  the  ruins,  and  taking  down  the  old  walls"  was  what  the 
defendant  reserved  to  himself,  when  the  contract  was  signed. 

It  does  not  appear  that  any  part  of  this  consisted  in  clean- 
ing up  the  old  brick  so  as  to  convert  it  into  materials  which 
the  plaintiffs  might  use  in  their  performance  of  their  contract. 
The  referee  has  found  that  when  the  contract  was  signed, 
Richardson  was  engaged  in  the  defendant's  employ,  in  taking 
down  the  bricks  and  piling  them,  and,  he  adds,  probably  clean- 
ing them.  But  the  latter  fact  does  not  appear  by  the  evidence, 
nor  anything  from  which  it  can  be  inferred  that  there  was  any 
understanding,  express  or  implied,  that  the  defendant  was,  at 
his  expense,  to  clean  up  the  old  brick  that  the  plaintiff's  might 
use  it  in  the  building.  If  this  had  been  the  understanding,  or 
if  it  could  be  inferred  from  the  contract,  that  the  defendant 
charged  himself  with  the  obligation  of  doing  this,  then  the 
referee  was  wrong  in  deducting  this  item  $380  from  $±,594, 
the  amount  charged  by  the  plaintiff's  for  taking  down  the  old 
walls,  removing  the  ruins,  and  making  the  necessary  excava- 
tions preparatory  to  beginning  the  new  structure ;  for  there  is 
no  doubt  that,  in  their  subsequent  contract,  they  undertook  to 
do  exactly  what  the  defendant,  by  the  written  contract,  reserved 
to  himself,  or  Richardson  was  employed  to  do.  But  taking  the 
contract  and  the  whole  of  the  testimony  together,  I  think  the 
referee  was  right  in  disallowing  this  item.  A  mason  builder 
of  twenty-five  years'  standing  was  asked,  under  the  plaintiffs' 
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exception,  respecting  the  custom  in  the  use  of  the  old  brick, 
and  answered  that  he  knew  of  no  other  custom  except  for  the 
contractors  to  take  the  old  material,  and  make  the  best  use  of 
them  they  could  at  their  own  expense,  where  they  were  allowed 
to  use  them  in  the  building.  It  is  immaterial  whether  this  was 
rightfully  admitted  or  not,  as  there  was  nothing  in  the  contract 
to  show  that  the  defendant,  was  to  clean  the  old  bricks.  It  was 
work  done  for  the  plaintiffs'  benefit,  and  it  in  no  way  affects 
the  consideration  of  that  question,  whether  the  defendant  or 
the  plaintiffs  were  to  take  down  the  old  walls,  &c.  They  could 
clean  and  use  the  old  bricks  in  the  new  construction  if  they 
wished  to  do  so,  but  the  defendant  was  under  no  obligation  to 
get  them  cleaned  for  them. 

The  referee  has  found  that  the  plastering  was  badly  done  in 
many  places,  that  it  was  the  result  of  careless  work,  being  in 
some  parts  loose  and  ready  to  fall  off ;  that  the  defendant  had 
paid  $591  to  repair  it,  and  that  it  would  cost  him  more  than 
$1,000  to  repair  the  rest,  and  that  then  the  work  would  not  be 
as  good  as  if  it  had  been  properly  done  at  first. 

For  this  he  allowed  .the  defendant  $800,  and  for  which  he 
paid  $591,  making  in  all  $1,391. 

The  difficulty  in  allowing  the  defendant  this  $1,391  is,  that 
no  claim  for  damages  on  this  account  is  set  up  in  the  answer ; 
the  counter-claim  in  the  answer  being  only  for  the  liquidated 
damages  of  $50  a  day  for  the  failure  to  complete  the  building 
by  the  stipulated  time. 

If  this  $1,391  was  allowed  by  way  of  recoupment,  there 
are  two  objections  : 

1.  That  the  right  to  recoup  grows  out  of  the  contract,  and 
is  limited  to  reducing  or  extinguishing  the  claim  made  under 
it ;  that  is,  as  the  meaning  of  the  word  recoupment  implies, 
which  is  of  French  origin,  the  defendant  may  have  so  much  of 
the  claim  under  the  contract  cut  off  as  the  cross  damages  may 
come  to  (Ives  v.  Van  Epps,  22  Wend.  155) ;  but  cannot  have 
an  excess  or  balance  found  in  his  favor  (Sickels  v.  Paktison, 
14  "Wend.  257).  His  remedy,  if  he  wishes  to  claim  to  that 
extent,  is  to  bring  a  separate  action  to  recover  damages  for 
the  non-performance  of  the  contract ;  a  difficulty,  in  respect  to 
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•recoupment,  which  is  now  remedied  by  the  provision  in  the 
Code  allowing  a  counter-claim. 

The  plastering,  for  the  defective  performance  of  which  the 
referee  allowed  $1,391,  was  embraced  in  the  written  contract, 
and  the  referee  having  found  that  "  the  defendant  paid  on 
account  of  the  written  contract  $41,000,  leaving  unpaid  there- 
on but  the  sum  of  $300,  any  damages  of  the  defendant  arising 
under  that  contract  could  be  recouped  only  to  the  extent  of 
$300,"  (Sickels  v.  Pattison,  supra),  that  being  all  that  was 
due  or  that  could  be  recovered  under  it. 

2.  But  even  this  was  not  recoverable  by  way  of  recoupment, 
for  to  entitle  a  party  to  recoup  damages,  he  must  give  notice, 
(Trowbridge  v.  The  Mayor,  <&c.  of  Albany,  5  Hill,  71 ;  s.  c.  7 
Id.  429  ;  Barber  v.  Hose,  5  Hill,  81) ;  and  the  only  mode  in 
which  that  notice  can  now  be  given  under  the  Code  is  by  way 
of  answer  (Crane  v.  JSardman,  4  E.  D.  Smith,  449).  Indeed, 
what  was  formerly  called  recoupment,  is  now  a  counter-claim, 
expanded  into  a  broader  and  more  extensive  remedy ;  for  a 
counter-claim  under  the  Code  not  only  includes  all  that  was 
formerly  embraced  by  recoupment,  but  a  great  deal  more. 
(  Yasser  v.  Livingston,  13  N.  Y.  256 ;  Pattison  v.  JRichards, 
22  Barb.  146  ;  Gleason  v.  Moen,  2  Duer,  642  ;  Bloodgood  v.  In- 
goldsby,  1  Hilt.  388.) 

If  the  testimony  in  respect  to  the  defective  manner  in  which 
this  work  was  done,  &c.,  had  been  without  objection,  we 
might  conform  the  pleadings  to  the  proof.  But  when  the 
interrogatory  was  put  to  the  witness  Bloodgood:  "Have 
you  examined  the  walls  and  plastering  of  the  building?"  the 
plaintiff  specifically  objected  that  this  was  not  put  in  issue. 
The  objection  was  overruled  upon  the  ground  that  it  was;  and 
it  certainly  was,  as  the  performance  of  the  written  contract  was 
essential  to  entitle  the  plaintiffs  to  recover  the  $300  that  re- 
mained of  the  contract  price,  (Smith  v.  Brady,  17  N.  Y.  173) ; 
and  to  show  that  it  was  only  in  that  point  of  view  that  the 
whole  of  this  inquiry  was  gone  into,  the  defendant's  counsel 
stated  that  the  defendant  made  no  claim  for  damages  for  in- 
sufficient work,  in  that  the  evidence  was  offered  only  to  show 
that  the  contract  had  not  been  fulfilled.  When,  therefore,  the 
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referee,  in  his  report,  allowed  the  defendant  $1,391  for  insuffi- 
cient work,  it.  was  giving  the  defendant  what  he  had  not  asked 
for,  and  may  well  have  taken  the  plaintiffs  by  surprise ;  $591 
of  this  amount  was  allowed,  as  I  have  said,  because  the  defen- 
dant had  expended  that  sum  in  repairing  the  damage  in  par^ 
and  $800  more,  because  it  would  cost  the  defendant  more  than 
$1,000  to  repair  the  rest.  The  allowance  of  the  $1,391  was 
certainly  erroneous ;  for  conceding  the  fact  to  be  as  the  referee 
must  have  found,  that  the  special  contract  was  not  performed, 
from  the  imperfect  manner  in  which  the  plastering  was  done, 
the  only  effect  of  it  was  to  defeat  the  plaintiffs'  claim  for  the 
$300  under  that  contract. 

This  allowance,  therefore,  must  be  reduced  less  the  $300  by 
the  defendant,  or  the  report,  for  that  reason  alone,  must  be  set 
aside.  By  the  special  contract,  the  basement  was  to  be  finished 
as  a  cellar,  paved  with  cobble  stones,  or  concreted,  and  the 
walls  and  ceiling  whitewashed  with  two  coats.  The  defendant 
afterwards  had  this  changed. 

He  had  the  floor  deepened,  the  walls  and  the  ceiling  finished 
with  hard  finish,  and  the  cellar  fitted  up  as  a  room.  The  plain- 
tiffs' bill  for  plastering  the  side  walls  and  ceiling  of  the  cellar 
was  $671.45.  The  referee  has  found  that  the  walls  and  ceilings 
of  the  cellar  were  to  be  plastered,  and  this  would  seem  to  be 
included  in  the  general  provision  for  plastering  in  the  specifica- 
tion. 

All  the  plastering  was  to  be  three  coated  work  throughout 
and  hard  finished  ;  the  exception  being,  that  the  walls  and  ceil- 
ings of  the  cellar  were,  by  the  specification,  to  be  whitewashed. 
By  the  subsequent  agreement,  they  were  hard  finished.  The 
referee  has  found  that  the  plaintiffs  finished  the  third  coat  of 
plaster  on  the  side  walls  and  ceilings  of  the  cellar.  For  the 
work  done  on  the  side  walls  he  allowed  as  extra  work  less  the 
cost  of  whitewashing,  and  the  same  for  the  ceiling,  but  found 
that  the  cost  of  the  whitewashing  of  the  whole,  as  originally 
contemplated,  was  equal  to  the  cost  of  the  third  coat,  and  he 
deducted  that  amount  of  $499.20  from  the  plaintiffs'  bill  of 
$671.45. 

I  am  unable,  from  the  report  or  the  testimony,  to  discover 
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how  this  was  worked  out,  and  the  defendant's  counsel,  in  his 
points,  has  in  no  way  aided  us.  He  does  not  even  refer  to  it, 
although  the  objection  was  taken  to  the  finding  by  the  plaintiffs' 
exception,  and  it  is  specifically  stated  in  his  third  point  as  one 
of  the  grounds  for  setting  aside  the  report.  The  finding  may 
be  correct,  but  after  a  careful  perusal  of  the  whole  of  the  testi- 
mony of  this  voluminous  case,  I  find  myself  unable  to  deter- 
mine whether  it  is  or  not. 

The  referee  has  deducted  for  twenty-one  gas  outlets  or  center 
pieces,  that  should  have  been  put  in,  $48.  This  is  also  doubt- 
ful, the  defendant  having  had  gas  introduced  more  extensively 
than  was  contemplated  by  the  special  contract,  the  charge  may 
have  been  in  effect  an  agreement  to  dispense  with  them.  The 
drawings  and  plans,  moreover,  are  not  before  us,  and  I  am  una- 
ble to  say,  from  the  specification,  whether  the  plaintiffs'  point 
is  well  taken  or  not,  that  the  contract  did  not  call  for  these 
center  pieces,  and  the  defendant  has  not  aided  us.  I  do  not 
think  that  the  referee  was  required  to  strike  out  items  to  which 
the  defendant  made  no  objection. 

This  applies  to  the  disallowance  in  the  plaintiff's  bill  for 
extra  work  of  the  item  of  $174.25  for  extra  sills  and  lintels  in 
Barclay  street.  This  bill,  dated  February,  1867,  of  $1,612.45, 
was  examined  by  the  defendant  upon  the  trial,  and  he  specifi- 
cally distinguished  and  pointed  out  the  items  to  which  he  ob- 
jected, covering  nearly  one-half  of  the  amount  of  the  bill,  and 
this  item  was  not  one  of  them. 

The  plaintiffs  charged  $132.41  for  extra  repairing  after 
plumber  and  gas  fitter.  The  whole  of  this  was  disallowed, 
upon  the  ground  that  it  was  covered  by  the  special  contract. 
By  the  contract,  the  plaintiff  agreed  to  do  all  patching  and  re- 
pairing after  other  mechanics  were  through  ;  but  this,  of  course, 
had  reference  to  what  became  necessary  under  the  contract,  and 
did  not  apply  to  patching  and  repairing  which  might  arise  from 
changes  afterwards  made  by  the  defendant.  Indeed,  this  con- 
struction was  practically  applied  by  the  referee  in  reference  to 
the  repairing  after  the  putting  in  of  steam  heaters,  for  which 
he  allowed  the  plaintiffs  $475,  as  extra  work.  It  was  in  evi- 
dence that  floor  and  ceilings  had  to  be  cut  away  in  consequence 
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of  alterations  made  for  gas  pipes,  and  there  was  plumbing  work 
done  not  embraced  in  the  special  contract,  consisting  of  water- 
closets  and  more  than  twelve  additional  wash-basins.  Any  patch- 
ing or  repairing  consequent  upon  this  was  not  embraced  in  the 
contract,  and  for  this  additional  repairing  the  plaintiffs  were 
certainly  entitled  to  be  allowed  something.  Unless  the  parties 
can  agree  upon  a  reduction  in  the  matter  in  which  the  findings 
of  the  referee  do  not  appear  to  us  to  be  satisfactory,  no  other 
course  can  be  pursued  except  to  reverse  the  judgment  of  the 
referee.  9 

Ordered  accordingly. 


THOMAS  BBENNAN  v.  JACQUES  BLATH. 

A  judgment  of  a  court  of  competent  jurisdiction  is  only  conclusive  in  subsequent 
controversies,  as  between  the  same  parties  or  their  privies,  and  upon  the 
points  actually  decided.  The  estoppel  thereby  created  must,  however,  be 
mutual.  . 

The  rent  under  an  agreement  by  lease  being  payable  monthly,  claims  of  the  lessor 
for  the  rent  of  the  several  successive  months  are  severable  and  assignable,  and 
a  judgment  against  the  tenant  for  the  rent  of  one  such  month,  in  favor  of  an 
assignee  of  the  lessor's  claim  for  that  month's  rent,  is  not  conclusive  against  the 
tenant  in  an  action  by  another  assignee  of  a  subsequent  month's  rent. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Third 
District  Court. 

The  action  was  brought  by  plaintiff,  as  assignee  of  Helen 
A.  D'Orsay,  upon  an  alleged  parol  agreement  of  lease  of  prem- 
ises in  the  city  of  New  York,  for  the  period  of  six  months, 
from  November  1,  1869,  to  May  1,  1870,  at  the  yearly  rent  of 
$1,200,  payable  monthly  in  advance,  and  claim  was  made  in 
the  complaint  for  the  rent  accruing  in  advance  on  the  1st  day 
of  April,  1870. 

The  agreement  for  the  letting  of  the  premises,  as  stated  in 
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the  complaint,  was  denied  by  the  answer,  and  on  the  trial, 
which  took  place  on  the  6th  of  May,  1870,  the  defendant 
offered  to  maintain  the  issue  on  his  part  by  parol  testimony, 
but  it  being  admitted  that  in  a  previous  action,  brought  by  one 
Allen,  as  assignee  of  Helen  A.  D'Orsay  for  rent  accruing 
under  the  same  alleged  agreement  on  the  1st  of  March,  which 
"  was  tried  on  the  merits,"  a  judgment  had  been  rendered  for 
the  plaintiff  (Allen),  the  justice  held  such  judgment  decisive  of 
the  rights  of  the  plaintiff  in  this  action  for  the  recovery  of  the 
rent  accruing  on  the  first  day  of  April,  and  excluded  the  evi- 
dence offered  on  the  part  of  the  defendant. 

Judgment  was  rendered  for  the  plaintiff,  from  which  the 
defendant  appealed. 

Van  Wyck  &  Goldey,  for  appellant. 
M.  H.  Topping,  for  respondent. 

BY  THE  COURT.* — ROBINSON,  J. — The  precise  date  of  the 
trial  or  judgment  in  the  suit  of  Allen  against  Blath  does  not 
appear.  I  am  of  the  opinion  the  Justice  erred  in  holding  upon 
the  defendant's  admission,  that  the  judgment  in  the  Allen  suit, 
for  the  rent  accruing  in  March,  was  decisive  of  any  right  pre- 
sented in  this  action.  A  judgment  of  a  court  of  competent 
jurisdiction  is  only  conclusive  in  subsequent  controversies,  as 
between  the  same  parties  or  their  privies,  and  upon  the  points 
actually  decided.  The  estoppel  thereby  created,  must,  how- 
ever, be  mutual.  Allen,  the  plaintiff,  in  the  former  action,  was 
not  assignee  of  the  entire  lease  or  agreement,  but  only  of  the 
installment  of  rent  falling  due  in  March.  The  agreement  by 
lease  could  only  be  appealed  to  and  produced  or  shown  on  the 
trial  of  his  claim  as  an  instrument  of  evidence. 

He  did  not  represent  the  interest  of  Helen  A.  D'Orsay  nor 
(so  far  as  appears)  was  that  action  in  any  way  brought  for  her 
benefit.  It  did  not  appear  that  she  either  was  a  witness  on  that 
trial  or  had  any  notice  of  it.  Unless  she  had  control  of  the 

*  Present— Daly,  Cb.  J.,  Loew  and  Robinson,  JJ. 


480  COUET  OF  COMMON  PLEAS. 

Brennan  v.  Blath 

proceeding,  with  a  right  to  examine  on  the  trial  any  of  the 
witnesses  produced,  she  was  in  no  way  concluded  or  affected  by 
the  judgment.  (Bates  v.  Stanton,  1  Duer,  87;  Case  v.  Reeve, 
14  Johns.  79  ;  Goddard  v.  Benson,  15  Abb.  Pr.  191.) 

The  assignment  to  plaintiff  of  the  April  rent  was  dated 
April  15th,  1870 ;  but  it  does  not  appear  whether  that  trial  or 
judgment  was  before  or  after  such  assignment,  and  even  if  the 
decision  in  Allen  v.  Blath  could  have  had  any  effect  upon  the 
other  subsisting  or  inchoate  rights  of  Helen  A.  D'Orsay,  it 
could  not  prejudice  those  of  the  plaintiff  which  he  might  have 
acquired  by  a  previous  assignment. 

The  claims  for  the  several  successive  months'  rent  were 
severable  and  assignable,  and  a  judgment  for  or  against  any 
one  of  such  assignees  was  in  no  way  decisive  upon  the  rights  of 
any  other.  It  would  only  be  a  judgment  in  an  action  between 
Helen  A.  D'Orsay  and  the  defendant  in  the  agreement,  which 
would  enure  to  the  benefit  or  disadvantage  of  her  subsequent 
assignee  or  party  standing  in  privity  with  her. 

As  the  judgment  in  Allen  v.  Blath  was  res  inter  olios,  it 
was  not  res  adjudicata  in  the  controversy  between  the  present 
parties. 

The  judgment  ought  to  be  reversed  with  costs. 

Judgment  reversed. 
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ANNIE  BRODERICK  v.  FREDERICK  P.  JAMES  AND  JULIA,  HIS  WIFE. 

The  foundation  of  the  action  for  defamation,  whether  libel  or  slander,  is  an  injury 
done  to  reputation;  that  is,  that  the  plaintiff  is  injured  thereby  in  the  estima- 
tion of  others. 

In  order  to  constitute  a  publication  in  an  action  for  oral  defamation,  the  words 
must  be  heard  and  understood  by  some  person  other  than  the  plaintiff,  to  whom 
they  were  addressed,  and  in  the  absence  of  such  proof,  judgment  should  be  'for 
the  defendant,  although  the  answer  sets  up  matter  in  mitigation,  tending  to 
prove  the  truth  of  the  words  alleged  to  have  been  spoken. 

APPEAL  from  a  judgment  of  the  Marine  Court. 

The  action  was  brought  to  recover  damages  for  defamation 
of  character.  The  plaintiff  had  been  employed  by  the  defend- 
ant, Mrs.  James,  as  a  seamstress.  In  February,  18G9,  Mrs.  James 
left  the  city  for  the  South,  and  remained  away  until  May. 
When  she  returned,  she  found  that  a  velvet  dress,  which  had 
been  left  in  the  care  of  the  plaintiff,  had  disappeared.  In  the 
month  of  October,  1869,  upon  going  to  a  house  to  answer  an 
advertisement  of  a  cook,  Mrs.  James  met  the  plaintiff  there  and 
had  some  conversation  with  her  in  the  lower  hall,  and  as  the 
plaintiff  testified,  Mrs.  James  said:  "Annie,  you  have  stolen 
my  dress."  Upon  the  trial,  the  plaintiff  was  the  only  witness 
examined  in  her  own  behalf,  and  she  testified  that  two  women 
"  were  listening  over  the  bannisters,  and  that  Mrs.  James  spoke 
loud  enough  for  the  folks  to  hear."  The  defendants  made  no 
attempt  to  prove  the  matters  alleged  in  their  answer  in  miti- 
gation. Upon  the  conclusion  of  the  evidence,  the  justice 
rendered  judgment  for  the  plaintiff  for  $150  and  costs,  from 
which  judgment  the  defendants  appealed  to  this  court. 

Edward  D.  James  and  Luther  R,  Marsh,  for  appellants. 
John  T.  Sweeny,  for  respondent. 
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BY  THE  COURT.* — DALY,  Chief  Justice.  The  words  relied 
upon  as  defamatory,  were  spoken  by  the  defendant,  Mrs.  James, 
to  the  plaintiff,  and  there  is  nothing  in  the  case  to  show  that 
they  were  heard  by  any  one  but  the  plaintiff.  Before  the 
change  in  the  law,  by  which  parties  are  allowed  to  become  wit- 
nesses in  their  own  behalf,  no  action  under  such  circumstances 
could  be  maintained,  as  the  plaintiff  would  have  to  prove  the 
speaking  of  the  words  by  the  person  to  whom  they  were 
addressed,  or  by  some  one  who  heard  them,  and  for  that  reason 
no  such  question,  as  the  one  here  presented,  whether  there  was 
a  publication,  could  arise. 

The  plaintiff  testified,  that  the  woman  who  owned  the 
house,  and'  a  cook  who  was  stopping  there,  were  in  the  hall 
above,  where  the  plaintiff  was  standing,  listening  to  the  con- 
versation; but  she  did  not  know  of  her  own  knowledge, 
whether  they  heard  anything  or  not,  although  Mrs.  James 
spoke  lond  enough  for  folks  to  hear. 

Mrs.  James  testified  that  she  spoke  very  gently  to  the 
plaintiff,  and  that  the  word  "  stolen  "  was  not  used  by  her ;  so 
that  the  speaking  of  the  defamatory  words,  which  are  relied 
upon  as  the  cause  of  action,  rests  solely  upon  the  uncorrobor- 
ated testimony  of  the  plaintiff. 

It  was  an  easy  matter  for  the  plaintiff  to  know  whether  the 
woman  who  owned  the  house  and  the  cook  heard  what  Mrs 
James  said,  by  simply  asking  them,  and  if  they  did,  they  were 
witnesses  who  could  have  proved  what  they  had  heard.  It  is 
stated  in  the  defendant's  points,  that  the  cook  was  in  court  and 
could  have  been  called  by  the  plaintiff,  and  as  the  statement  is 
not  questioned,  we  must  conclude  that  it  is  true.  The  only 
witnesses  examined  upon  the  trial  were  the  plaintiff  and  Mrs. 
James,  and  as  their  testimony  in  respect  to  what  was  said  by 
Mrs.  James  is  conflicting,  we  must  assume,  in  accordance  with 
the  judge's  finding,  who  was  the  one  to  judge  of  their  respect- 
ive credibility,  that  Mrs.  James  said  what  the  plaintiff  testified 
to.  There  being  no  evidence,  however,  that  it  was  heard  by 
any  one,  except  the  plaintiff,  the  point  is  presented,  whether  it 
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was  a  publication.  Being  res  nova,  it  is  to  be  determined  by 
ascertaining  with  some  preciseness  the  nature  of  the  injury, 
for  which  an  action  of  this  description  will  lie,  and  what  is  a 
publication,  that  being  essential  to  the  cause  of  action.  (Craft 
v.  Boite,  1  Sa'und.  242,  n.  1.) 

The  foundation  of  the  action  for  defamation,  whether  libel 
or  slander,  is  an  injury  done  to  reputation ;  that  is,  that  the 
person  is  injured  thereby  in  the  estimation  of  others,  (Lyle  v. 
Clason,  1  Caines,  583).  It  is  said  by  March,  the  writer  of  the 
earliest  English  treatise  on  the  law  of  Defamation,  that  where 
a  man's  reputation,  which  is  dearer  to  him  than  life,  is  endan- 
gered by  scandalous  words,  the  offender  should  be  enforced  by 
action  to  make  composition,  (March  on  Actions 'of  Slander, 
First  Part,  Edition  of  1655,  p.  4) ;  a  passage  showing  very 
plainly  that  it  is  the  injury  done  to  the  reputation  which  is  the 
ground  of  the  action.  Now,  no  injury  is  done  to  a  person's 
reputation  unless  the  offensive  words  are  uttered  to,  or  in  the 
presence  and  hearing  of,  a  third  person,  and  it  is  this  which  the 
law  calls  a  publication. 

Before  March's  book  was  written,  it  was  decided,  in  an 
action  for  oral  defamation,  that  the  averment  of  the  cause  of 
action  must  be,  or  the  language  used  by  the  pleader  must  imply, 
that "  the  words  were  spoken  in  prcesentid  et  auditu  aliorum, 
(Taylor  v.  How,  Cro.  Eliz.  861),  from  which  it  follows  that  if 
uttered  only  to  the  party  himself,  and  not  in  the  hearing  of 
others,  there  is  no  publication  ;  for  no  injury  can  arise  thereby 
to  the  party's  reputation,  unless  it  is  produced  by  his  communi- 
cating to  others  that  which  was  said  respecting  him.  Indeed, 
the  general  word  which  is  employed  both  for  libel  and  slander, 
"  defamation,"  is  of  itself  sufficiently  explanatory,  being  de- 
rived from  two  Latin  words — de,  of,  and  fama,  the  talk  of  the 
multitude. 

In  Hictfs  Case  (Hob.  215),  it  was  held  that  no  action  would 
lie  for  sending  a  sealed  letter  containing  scandalous  matter  to 
the  person  to  whom  it  applied,  and  to  whom  the  letter  was 
addressed,  upon  the  ground  that  this  was  not  a  publication  ; 
though  it  was  an  act  for  which  an  indictment  would  lie,  as 
tending  to  stir  up  strife,  produce  quarrels,  and  lead  to  a  breach 
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of  the  peace,  (Rex  v.  Wegener,  2  Starkie  N".  P.  245 ;  2  Hawkins* 
P.  C.  356,  §  11 ;  March  on  Actions  of  Slander,  24).  In  Philips 
v.  Jansen  (2  Esp.  R.  625),  Lord  Kenyon  held  that,  to  make  a 
private  letter  a  libel,  it  must  be  addressed  to  a  third  person,  not 
to  the  party  himself,  and  the  letter  in  that  case  having  been 
sent  by  the  defendant  to  the  plaintiff,  the  plaintiff  was  non- 
suited. 

It  has  frequently  been  held  that  if  the  words  are  uttered  in 
a  foreign  language,  in  the  presence  and  hearing  of  others,  it  is 
necessary  to  show  that  they  understood  the  language,  or  other- 
wise there  is  no  publication,  or,  to  express  it  in  the  language  of 
Hobart,  "  slanderous  words  in  Welsh  bear  no  action,  except 
you  affirm  that  they  were  spoken  in  the  hearing  of  them  that 
understood  the  "Welsh  tongue."  (Fleetwood  v.  Ourley,  Hob. 
Hep.  268a;  Gibs  v.  Jenkins,  Id.  191#;  Gibs  v.  Davie,  Id. 
8  ;  Jones  v.  Davers,  Cro.  Eliz.  496 ;  Wormouth  v.  Cramer,  3 
Wend.  394 ;  Amann  v.  Damm,  8  Com.  B.  N".  S.  597 ;  Danver's 
Abm!  146,  pp.  1,  2 ;  Viner's  Abm.  Action  for  Words,  A.  G.) 
These  authorities  show  that  to  constitute  a  publication  in  an 
action  for  oral  defamation,  the  words  must  be  heard  and  under- 
stood by  some  person  other  than  the  one  to  whom  they  were 
addressed.  There  was  no  proof  in  this  case  that  the  words 
were  heard  by  any  one  but  the  plaintiff,  and  judgment  should, 
therefore,  have  been  given^  for  the  defendant. 

It  does  not  appear  by  the  return,  upon  what  grounds  the 
judge  found  for  the  plaintiff,  but  it  is  stated  in  the  defendants' 
points  that  the  judge  said  that  he  did  so  because  the  defendants 
had  set  up  a  justification  in  their  answer,  and  had  failed  to 
prove  it.  The  defendants,  however,  did  not  set  up  a  justifica- 
tion. They  denied  the  speaking  of  the  words  as  alleged,  and 
then,  as  they  might  do  under  the  Code,  set  up  matter  in  miti- 
gation tending  to  prove  the  truth  of  the  charge,  (£ush  v. 
Prosper,  11  N.  Y.  347.)  But  it  was  wholly  immaterial  whether 
they  did  or  not,  or  whether  the  charge  was  true  or  not,  because 
as  the  words  were  spoken  only  to  the  plaintiff,  and  not  in  the 
hearing  of  any  one  else,  there  was  no  ground  ab  initio  for  the 
action.  If  the  plaintiff  had  no  cause  of  action  whatever,  it 
•was  of  no  consequence  what  defense  beyond  that  the  defendants 
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relied  on.  They  raised  the  issue  by  denying  the  speaking  of 
the  words  as  laid,  which  imposed  upon  the  plaintiff  the  neces- 
sity of  proving  what  she  had  averred  in  her  complaint,  and  the 
plaintiff  having  failed  to  do  that,  there  was  an  end  of  the  case. 
A  party  who  has  no  ground  for  an  action  of  slander  when  lie 
brings  his  action,  cannot  maintain  the  action  by  founding  it 
upon  a  statement  made  respecting  him  by  the  other  party  when 
examined  as  a  witness  upon  the  trial. 
The  judgment  should  be  reversed. 

Judgment  reversed. 


HENRY  EISNER  v.  GEOEGE  F.  KELLER. 

• 

The  legal  effect  of  taking  from  the  maker  of  a  note  or  bill,  a  new  note,  payable  at 
a  future  day,  is  to  suspend  the  right  of  action  on  the  first  note  until  the  maturity 
of  the  second,  and  such  taking  is  an  extension  of  credit  which,  operates  to  dis- 
charge from  liability  an  indorser  of  the  first  note,  not  assenting  to  the  transac- 
tion. 

To  effect  such  discharge  from  liability,  it  is  not  necessary  that  there  should  be  an 
agreement,  either  express  or  implied,  between  the  debtor  and  the^ireditor,  to 
give  time.  The  taking  of  a  new  note  for  the  same  amount,  payable  at  a  future 
day,  necessarily  implies  an  extension  of  credit  by  the  creditor. 

It  seems  that  an  express  understanding  that  the  new  note  should  not  affect  the 
security  of  the  first  note,  will  be  sufficient  evidence  of  an  agreement  that 
there  was  to  be  no  extension  of  time,  and  that  the  creditor  might  be  at  liberty 
to  sue  upon  the  first  note  before  the  maturity  of  the  new  note. 

'The  maker  of  an  over  due  note,  at  the  request  of  the  holder,  procured  from  a  third 
person  a  note  for  the  same  amount,  payable  at  sixty  days,  which  he  delivered  to 
the  holder  of  the  first  note,  with  a  request  not  to  be  sued  on  the  overdue  note, 
the  latter  saying  that  he  would  surrender  the  old  note  when  the  new  note  was 
paid.  The  holder  procured  the  new  note  to  be  discounted  at  bank,  and,  at  its 
maturity,  it  was  paid,  in  part  by  the  maker,  in  discharge  of  a  debt  which  in  the 
meantime  had  become  due  by  him  to  the  maker  of  the  old  note,  the  balance 
being  paid  by  the  holder  of  the  old  note.  Held,  in  an  action  by  the  holder 
against  the  indorser  of  the  old  note,  to  recover  the  amount  of  the  balance  paid 
to  take  up  the  new  note,  that  the  taking  of  the  new  note  was  an  extension  of 
.credit  to  the  maker,  which  discharged  the  defendant  as  indorser. 
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APPEAL  by  the  defendant  from  a  judgment  of  the  Marine 
Court.  The  action  was  brought  against  the  defendant  as  the 
indorser  of  a  promissory  note  for  $2,033.60,  to  recover  an  un- 
paid balance  of  $500:  The  defendant,  by  answer,  alleged" 
that  the  note  had  been  fully  paid  and  satisfied  by  one  Schwartz, 
the  maker,  and  he,  the  defendant,  thereby  became,  as  indorser, 
fully  discharged  from  liability.  The  action  was  tried  before  a 
justice  without  a  jury,  and,  upon  the  conclusion  of  the  evidence 
(which  is  detailed  in  the  opinion  of  the  court),  judgment  waa 
rendered  for  the  plaintiff. 

The  defendant  appealed  to  this  court. 

Isaac  8.  Bryan^  for  appellant. 
Stilwell  &  /Swain,  for  respondent. 

BY  THE  COURT.* — DALY,  Chief  Justice. — This  case  appears  to 
have  been  decided  upon  the  assumption  that  the  note  of  Simms 
&  Haller,  which  was  payable  at  a  further  day,  and  was  for  the 
same  sum  as  the  note  upon  which  the  defendant  is  sued  as  in- 
dorser, was  received  by  the  plaintiff,  merely  as  collateral  secu- 
rity, and  not  upon  any  agreement,  express  or  implied,  to 
extend  the  time  for  the  payment  of  the  note  upon  which  the 
defendant  was  indorser. 

The^circumstances  under  which  the  note  of  Simms  &  Haller 
was  made  and  delivered  to  the  plaintiff,  are  detailed  in  part  by 
his  testimony  and  in  part  by  that  of  Schwartz,  the  maker  of  the 
previous  note,  and  of  Simms,  one  of  the  makers  of  the  new 
note.  There  is  considerable  conflict,  not  between  Simms  and 
Schwartz,  but  between  them  and  the  plaintiff.  The  plaintiff 
testified  that  after  the  first  note  was  due,  he  went  to  Simms  & 
Haller,  and  asked  them  if  they  would  give  him  a  note  to 
Schwartz  for  accommodation,  and  that  he,  the  plaintiff,  would 
be  responsible  for  it,  and  would  pay  the^  money  before  it  be- 
came due : — to  let  him  have  their  note  for  $2,000,  and  that  if 
they  did  not  collect  the  money  from  Schwartz,  he,  the  plaintiff, 
would  be  responsible  for  the  note.  He  testified  that  Simms  & 
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Haller  consented  to  do  so,  and  that  afterwards  he  told  Schwartz 
to  go  to  Simms  &  Haller,  and  bring  him  a  note  for  $2,000 ;  that 
Simms  gave  him  the  note  for  $2,033.60,  which  he  brought  to 
the  plaintiff ;  that  the  plaintiff  then  said  that  he  would  keep 
the  new  note  as  collateral  security ;  that  Schwartz  asked  him 
to  give  up  the  old  note,  and  the  plaintiff  replied  that  he  would 
keep  it  as  collateral  security  until  the  other  note  was  paid,  and 
that  when  the  latter  note  was  paid,  he  would  send  the  former 
one,  and  he  added  that  he  simply  got  the  note  of  Simms  & 
Haller  "  to  make  believe." 

It  appeared  by  Schwartz'  testimony  that  he  had  had  deal- 
ings with  Simms  &  Haller ;  that  no  money  was  due  by  them 
to  him,  when  this  new  note  was  given,  but  before  it  became 
due,  he  had  sold  good  to  them,  which  must  have  amounted  to 
$5,000  or  $6,000. 

The  new  note,  as  appears  by  the  testimony  of  Simms,  was, 
for  exactly  the  same  amount  as  the  old  one,  $2,033.60,  a  fact 
which  the  plaintiff  has  not  denied,  although  he  says  that  he 
told  Schwartz  to  bring  him  a  note  for  $2,000.  The  new  note 
was  dated  the  9th  of  June,  1869,  and  fell  due  on  the  12th  of 
August  thereafter.  The  plaintiff  had  it  discounted  in  a  bank. 
When  it  fell  due,  Simms  &  Haller  owed  Schwartz  $1,500  for 
merchandize,  and  to  enable  them  to  take  up  this  note,  they 
sent  to  the  plaintiff  for  a  check  for  the  balance  of  it,  $533.  The 
plaintiff  sent  them  his  check  for  $530,  and  they  took  up  the 
note. 

Schwartz  testified,  as  has  been  stated,  that  when  he  gave 
Simms  &  Haller's  note  to*  the  plaintiff,  he  asked  him  for  the 
old  note,  and  that  the  plaintiff  said  that  he  would  send  it  to 
him,  but  this  the  plaintiff  denied,  or,  as  he  testified,  said  that 
he  would  send  it,  when  the  other  note  was  paid. 

Schwartz  admitted  that  the  plaintiff  told  him  to  get  Simms 
&  Haller's  note,  and  that  he,  the  plaintiff,  would  not  sue  upon  it, 
and  Schwartz  says  that  he  went  to  Simms,  and  with  that  under- 
standing got  from  him  the  note  for  $2,033.60. 

In  respect  to  the  making  and  delivery  to  the  plaintiff  of 
Simms  &  Haller's  note,  Schwartz  testified  that  he  called  upon 
the  plaintiff  and  requested  him  not  to  sue ;  that  he  would  pay 
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the  note,  and  that  the  plaintiff  said  that  if  Schwartz  got  Simms 
&  Haller's  note,  so  as  to  raise  the  money,  he  would  wait.  He 
asked  the  plaintiff  how  long  a  note  he  wanted,  and  the  latter 
said,  "  make  it  short,"  and  Schwartz  then  got  the  second  note. 
This  testimony,  if  uncontradicted,  would  be  decisive  as  showing 
conclusively  that  an  extension  of  time  was  given  to  Schwartz 
upon  the  old  note  which  would  discharge  the  indorser,  but  the 
plaintiff  was  not  allowed  to  contradict  this  part  of  Schwartz' 
testimony.  He  was  asked  if  he  had  a  conversation  with 
Schwartz  before  the  new  note  was  given,  and  he  answered  that 
he  had.  He  was  then  asked  if  he  had  told  Schwartz  that  if  the 
latter  would  get  this  note  (the  second  note)  he  would  not  sue 
him,  but  he  was  not  allowed  to  answer  this  question,  under  the 
defendant's  objection.  The  ruling  of  the  court  was  erroneous, 
for  that  was  in  substance  what  Schwartz  had  testified  to,  and 
the  plaintiff,  for  all  that  we  know,  might  have  contradicted 
Schwartz,  if  he  had  been  allowed  to  do  so. 

But  if  we  assume  that  the  plaintiff  would  have  denied  that 
he  told  Schwartz  that  he  would  not  sue  him  on  the  note  that 
was  due  in  case  he  brought  him  the  new  note,  there  is  still,  in 
my  judgment,  sufficient  evidence  in  the  case  uncontradicted  to 
show  that  this  arrangement  was  an  agreement  to  give  time, 
which  discharged  the  defendant  from  his  liability  as  indorser 
upon  the  note  that  was  past  due. 

It  is  well  settled  by  a  long  series  of  cases  in  this  State,  that 
the  taking  of  a  new  note,  payable  at  a  future  day,  from  the 
debtor,  suspends  the  right  of  action  upon  the  original  note, 
until  the  new  one  falls  due ;  that  it  operates  as  an  extension  of 
credit  by  which  not  merely  an  ordinary  security,  but  an  in- 
dorser, not  assenting  to  the  transaction,  is  discharged.  (Hart  v. 
Hudson,  6  Duer,  304,  and  the  cases  thus  cited.) 

Some  confusion  has  arisen  by  attempts  to  qualify  this  rule, 
which  I  apprehend  may  be  attributed  to  confounding  our  own 
with  the  English  cases,  which  are  conflicting,  as  some  of  them 
do  not  give  that  effect  to  the  taking  of  a  new  note,  payable  at  a 
future  day,  for  the  old  one,  unless  there  is  an  express  agreement 
to  give  time,  founded  upon  a  sufficient  consideration.  Thus  in 
Pring  v.  Clarkson,  (1  Barn.  &  Cress.  14,)  where  the  acceptor 
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of  a  dishonored  bill  sent  a  new  one  for  a  larger  amount,  payable 
at  a  future  day  to  the  payee,  who  got  it  discounted,  it  was  held 
that  this  did  not  discharge  the  indorser  of  a  previous  bill. 
C.  J.  Abbott  said,  that  if  time  had  been  given,  he  would  have 
been  discharged,  but  that  the  second  bill  was  nothing  more 
than  a  collateral  security,  and  that  the  taking  of  a  collateral 
security  from  the  acceptor  would  not  have  that  effect.  The 
correctness  of  this  decision  has  been  questioned  in  a  note  to 
Bay  ley  on  Bills,  (5  Lond.  Ed.  345,)  and  by  Mr.  Chitty,  the 
learned  author  of  the  well-known  work  on  Bills,  who  makes 
this  observation,  the  good  sense  of  which  is  apparent  :  "  that 
the  mere  receiving  further  security,  payable  at  a  further  day, 
would,  in  general,  imply  an  engagement  to  wait  till  it  becomes 
due."  (Chitty  on  Bills,  10  Am.  Ed.,  p.  409.) 

In  a  later  case,  Kendrick  v.  Lomax,  (2  Cromp.  &  Jer. 
405)  the  last  indorser  of  a  bill,  after  it  became  due,  went  to 
the  plaintiff  with  another  bill,  with  the  same  parties'  names, 
and  requested  him  to  renew  the  first  by  taking  the  second  bill. 
The  plaintiff  hesitated  for  some  time,  and  ultimately  the  in- 
dorser left  the  second  bill  with  him.  On  the  trial,  Justice 
Bayley,  an  eminent  authority  on  the  law  of  bills  of  exchange, 
intimated  that  such  a  receipt  of  the  second  bill  would  prevent 
the  plaintiff's  right  of  suing  on  the  first,  until  the  second  was 
dishonored,  and  he  left  it  to  the  jury  to  say  whether  the  second 
was  left  and  received  on  account  of  and  in  renewal  of  the  first. 
The  jury  found  that  it  was,  and  the  Judge  having  told  the  jury 
that  the  plaintiff  was  entitled  to  recover  the  expenses  of  the 
first  bill,  the  second  having  been  paid  at  maturity,  they  found 
a  verdict  for  the  plaintiff  for  that  amount.  But  the  verdict 
was  set  aside,  upon  the  ground  that  as  the  plaintiff  was  pre- 
cluded from  suing  on  the  first  bill,  until  the  second  matured, 
he  could  maintain  no  action  for  the  expenses,  the  second  bill 
having  been  duly  paid.  "  When,"  says  Bayley,  J.,  in  deliver- 
ing an  opinion  for  the  entering  of  a  nonsuit,  "  the  plaintiff  took 
the  new  bill,  he  virtually  agreed,  not  only  to  postpone  his  right 
to  sue  on  the  first,  but  also  to  sue  for  the  charges  that  were 
accessory  to  it," — which  is  going  quite  as  far  as  we  have  gone 
in  this  State  in  the  application  of  the  rule  that  the  taking  of 
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the  new  note  suspends,  until  it  falls  due,  the  right  to  sue  upon 
the  previous  one. 

The  qualification  of,  or  rather  the  attempt  to  qualify,  this 
rule  in  this  State,  was  at  first  simply  dicta,  (Pring  v.  Clarkson, 
and  some  earlier  English  cases  being  referred  to  in  support  of 
it),  in  Gahn  v.  Niemcewicz,  (11  Wend,  320);  Elwood  v.  Deifen- 
dorf,  (5  Barb.  409) ;  and  Wageman  v.  Hoag,  (14  id.  239),  with- 
out any  review  or  consideration  of  what  had  previously  been 
decided  in  our  own  State  in  Herring  v.  Sawyer,  (M.  S.) ;  Put- 
man  v.  Lewis,  (8  Johns,  304) ;  Schemerhorn  v.  I/tines,  (7  id. 
312,  note) ;  Benedick  v.  Green,  (15  id.  250) ;  Fellow  v.  Pren- 
tis,  (3  Denio,  520) ;  and  it  finally  took  the  form  of  an  express 
decision  in  Taylor  v.  Allen,  (36  Barb.  294),  in  which  it  was 
held  that  the  receipt  of  a  bill  or  note  having  time  to  run,  from 
the  party  primarily  liable  on  a  previous  bill  or  note,  does  not 
operate  to  discharge  an  indorser  on  the  bill  or  note  no  overdue, 
unless  there  is  an  agreement  express  or  implied,  that  the  new 
bill  or  draft  is  in  payment  of  the  former,  or  extending  the  time 
of  payment  in  favor  of  some  party  who  is  liable  thereon  prior 
to  such  indorser.  In  that  case,  the  plaintiff,  after  the  note  was 
due,  drew  a  draft  upon  the  maker  for  the  amount  of  the  note 
and  interest,  payable  in  sixty  days  after  date,  without  the 
assent  or  knowledge  of  the  indorser  of  the  note,  which  draft 
the  maker  accepted ;  and  the  court  held,  that  as  there  was  no 
express  agreement  to  extend  the  time  of  the  payment  on  the 
note  overdue,  and  there  was  some  evidence  that  the  new  draft 
was  taken  by  the  plaintiff  as  collateral  to  the  former  note,  there 
was  nothing  to  prevent  the  plaintiff  from  enforcing  the  pay- 
ment of  the  old  note,  the  action  having  been  commenced  before 
the  draft  was  due. 

I  cannot  yield  my  assent  to  the  correctness  of  this  decision. 
It  does  not  appear  from  the  report  of  the  case  what  the 
evidence  was,  to  show  that  the  draft  was  received  by  the 
plaintiff  as  collateral,  and  not  knowing  what  it  was,  it  is 
difficult  to  see  how  the  case  affects  the  question;  for  the 
drawing  of  a  draft  by  the  plaintiff,  payable  at  a  future  day,  for 
the  amount  of  the  note  and  interest,  and  the  acceptance  of  that 
draft  by  the  maker  of  the  note,  was  in  itself  an  extension  of 
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the  time  of  payment,  until  the  draft  became  due,  and  a  sus- 
pension ad  interim  of  the  right  of  action  upon  the  note.  (My- 
ers v.  Wettes,  5  Hill,  464;  Kendrick  v.  JLomax,  2  Cromp. 
&  Jer.  405.) 

In  deciding  that  the  action  could  be  maintained,  before  the 
draft  became  due,  the  court  laid  down  this  proposition,  "  that 
where  it  has  been  expressly  agreed  that  the  new  note  was 
received  as  collateral  security  to  the  note  overdue,  the  right  of 
immediate  action  on  the  note  so  overdue  is  not  suspended,  and 
the  indorser  or  surety  is  not  discharged,"  a  proposition  which  is 
not  sustained,  in  the  terms  in  which  it  is  expressed,  by  the 
authorities  cited  in  support  of  it. 

A  new  note,  payable  at  a  future  time,  is  necessarily  col- 
lateral to  the  prior  one,  where  the  latter  is  not  given  up,  and 
the  fact  that  it  is  thus  collateral  has  no  bearing  upon  the 
question  of  the  extension  of  time,  which  follows  necessarily 
from  taking  a  new  note  for  the  same  amount,  payable  at 
a  future  day.  It  may  be  that  an  express  understanding  that 
the  new  note  should  not  affect  the  security  which  the  creditor 
already  had,  would  be  sufficient  evidence  of  an  express  agree- 
ment, that  there  was  to  be  no  extension  of  time,  and  that  the 
creditor  was  at  liberty  to  sue  upon  the  old  note,  if  so  disposed, 
without  waiting  until  the  new  one  became  due,  as  was,  in 
effect,  held  by  Lord  Ellenborough  in  Bedford  v.  Deakin,  (2 
Starkie,  178) ;  but  even  this  is  very  doubtful,  as  it  is  allowing 
the  party  to  contradict  by  parol  the  plain  meaning  and  legal 
effect  of  the  written  instrument  which  he  takes.  (Hart  v. 
Hudson,  6  Duer,  304 ;  Fellows  v.  Prentis,  3  Denio,  514,  517  ; 
1  Greenleaf's  Ev.  §§  282,  284;  Chitty  on  Bills,  10th  Am.  Ed. 
142.)  It  is  also  to  be  observed,  that  this  case  of  Bedford  v. 
DeaTdn  was  but  a  nisi  prius  decision  of  Lord  Ellenborough's, 
made  more  than  fifty  years  ago,  when  the  law  in  relation 
to  bills  of  exchange  was  not  as  clearly  denned,  or  as  well 
understood,  as  it  is  now.  Before  this  decision  was  made,  and 
after  it,  there  were  cases,  in  which  it  was  held  that  where 
a  note  is  due  and  unpaid,  the  taking  of  collateral  security  by 
the  creditor,  such  as  a  bond,  an  assignment  of  property  or  war- 
rant of  attorney,  etc.,  is  and  was  no  extension  of  the  time 
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of  payment,  nor  any  suspension  of  his  right  to  sue  upon  the 
note.  The  cases  of  Twopenny  v.  Young,  (3  Barn.  &  Cr.  208) ; 
and  Sell  v.  Banks,  (3  Man.  &  G.  258),  are  illustrations,  and 
these  decisions  may  have  led  Lord  Ellenborough  in  Bedford  v. 
Dedkin,  (supra)  ;  Chief  Justice  Abbott  in  Pring  v.  Clarkson, 
(supra);  and  Chief  Justice  Gibbs  in  Melmll  v.  Glendening, 
(7  Taunt.  126),  to  apply  the  same  rule  where  a  note  payable  at 
a  future  time  is  taken,  without  distinguishing  that  the  two 
cases  are  very  different.  Where  a  new  negotiable  note,  pay- 
able at  a  future  time,  is  taken  by  the  creditor,  he  receives  some 
benefit  or  advantage,  as  he  may  use  the  new  note  in  the  market 
as  commercial  paper,  and,  as  was  done  in  the  case  now  before 
us,  get  it  discounted  at  a  bank,  and  any  benefit  or  advantage 
however  small,  is  sufficient  to  constitute  a  consideration.  In 
the  cases  of  Fellows  v.  Prentis,  (supra),  Hart  v.  Hudson, 
(supra),  and  Watson  v.  Taylor,  (supra),  the  interest  upon  the 
old  note  was  computed  and  added  to  the  amount  payable 
in  the  new  one,  so  that  the  new  note,  if  unpaid,  would  draw  a 
larger  amount  of  interest  upon  the  principal  than  the  old  note, 
which  was  not  only  a  sufficient  consideration  to  support  the 
implied  agreement  to  give  time,  but  was  regarded  in  fellows  v. 
Prentis,  (supra),  by  Chancellor  Wilmott,  and  in  Hart  v.  Hud- 
son, (supra),  by  Chief  Justice  Duer,  as  in  fact  constituting  a 
new  contract,  as  the  new  note  included  more  than  was  recover- 
able under  the  old  one. 

The  distinction  which  exists,  where  a  note,  payable  at  a 
future  time,  is  taken  for  the  amount  of  an  existing  debt,  was 
recognized  before  Lord  Ellenborough's  time,  by  Lord  Kenyon, 
in  Stedman  v.  Goooh,  (1  Esp.  K.  5),  and  he  stated  the  true  rule 
succinctly  in  these  words :  "  To  this  effect  the  law  is  clear,  that 
if  in  payment  of  a  debt,  the  creditor  is  content  to  take  a  bill  or 
note,  payable  at  a  future  day,  he  cannot  legally  commence  an 
action,  until  such  bill  or  note  becomes  payable,  or  default 
is  made  in  the  payment." 

In  Melvill  v.  Glendening,  (supra),  bills  of  exchange  were 
given  for  the  original  debt.  It  does  not  appear  very  clearly } 
either  from  the  report  or  from  the  opinion  of  Chief  Justice 
Gibbs,  what  the  transaction  really  was.  As  I  understand  the 
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case,  it  appears  to  have  been  insisted  that  it  was  agreed,  from 
the  giving  of  the  bills  of  exchange,  that  the  creditor  would  not 
proceed  against  the  debtor,  unless  it  should  appear  that  the 
bills  were  not  duly  honored;  but  it  would  seem  from  the 
opinion  of  the  court,  that  the  debtor  said,  "I  throw  myself  on 
your  mercy,  but  to  induce  you  not  to  proceed,  I  put  these 
securities  into  your  hands ;"  and  the  plaintiff  swore  expressly, 
that  he  never  made  any  agreement  to  give  time.  The  Chief 
Justice  held,  that  he  had  not  precluded  himself  from  proceeding 
at  any  moment  against  the  defendant  upon  the  original  debt,  a 
decision  which  I  consider  questionable ;  first,  because,  if  the 
bills  were  payable  at  a  future  day,  it  was  allowing  the  plaintiff 
to  contradict  the  legal  effect  of  the  instrument,  which  he 
agreed  to  take  and  hold,  and,  second,  even  upon  the  parol 
evidence  he  was  concluded. 

The  language  of  the  debtor  was  equivalent  to  saying,  "I 
am  at  your  mercy  ;  you  may  proceed  against  me  if  you  will, 
but  to  induce  you  not  to  do  so,  I  put  these  securities  into  your 
hands."  It  was  in  the  creditor's  power  to  refuse  to  show  any 
mercy,  but,  in  my  judgment,  when  he  took  the  securities,  it  was 
impliedly  agreeing  that  he  would  not  proceed,  but  would  wait 
until  the  bill  of  exchange  fell  due.  Indeed  that  case,  as  well  as 
the  one  now  before  us,  is  a  good  illustration  of  the  propriety  of 
not  allowing  a  party  who  takes  a  new  negotiable  note,  payable 
at  a  future  day,  to  show  by  parol  that  he  did  not  mean  by  tak- 
ing it  to  wait  until  the  note  became  due. 

In  Place  v.  Mcfivaine  (1  Daly,  266),  the  maker  of  a  note 
under  protest,  sent  his  negotiable  check,  dated  nine  days  ahead, 
for  the  amount  of  the  note,  to  the  plaintiff,  in  a  letter,  wherein 
he  was  requested  to  accept  it  as  a  favor,  and  stating  that 
when  the  check  was  paid,  he  would  call  for  the  note.  The 
creditor  returned  no  answer,  but  kept  the  check  and  had  it  pre- 
sented upon  the  day  that  it  was  payable,  at  the  bank,  when 
payment  was  refused.  "We  held,  that,  upon  this  state  of  facts, 
an  agreement  to  give  time  was  implied  as  a  conclusion  of  law, 
and  that  having  been  done  without  the  knowledge  of  the  in- 
dorser  of  the  note,  the  latter  was  discharged. 

The  case  was  carried  to  the  Court  of  Appeals  (38  K  Y.  96), 
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and  our  decision  was  affirmed.  Justice  Miller  delivered  a  dis- 
senting opinion,  founded  in  part  upon  the  decision  of  the  Su- 
preme Court  in  Taylor  v.  Allen  (36  Barb.  294),  to  which  I  have 
referred,  and  in  which  he  approves  of  the  proposition  in  that 
case  which  I  have  commented  upon,  insisting  that  there  must  be 
an  agreement,  express  or  implied,  to  give  time — one  that  is 
obligatory  upon  the  creditor,  and  which  is  founded  upon  a  suf- 
ficient consideration,  and  that  no  such  agreement  could  be  in- 
ferred by  the  omission  of  the  plaintiff  to  return  the  check,  or 
by  his  having  it  presented  at  the  bank  upon  the  day  when  it 
was  payable.  But  Judge  Grover,  by  whom  the  opinion  of  the 
court  was  delivered,  and  with  whom,  it  would  seem,  the  rest  of 
the  court  agreed,  held,  on  the  contrary,  that  these  circumstances 
were  sufficient  to  show  that  the  plaintiff  had  accepted  the  check, 
and  the  affirmance  of  the  judgment  was  put  up  on  the  plain 
ground  that  when  a  creditor  takes  the  note  of  his  debtor,  paya- 
ble at  a  future  day,  he  thereby  suspends  his  right  of  action  upon 
the  debt  until  the  maturity  of  the  note,  so  that  it  may  now 
be  regarded  as  settled  in  this  State  that  such  is  the  legal  effect 
of  the  taking  of  a  new  note  from  the  debtor,  payable  at  a  future 
day,  and  that  when  it  is  done  without  the  knowledge  or  consent 
of  an  indorser  of  the  old  note,  he  is  discharged. 

Such  was  the  legal  effect  here  when  the  note  of  Simms  & 
Haller  was  made  and  delivered  to  the  plaintiff.  The  giving  of 
this  note  did  not  originate  with  the  debtor,  but  the  making  of 
it  was  the  result  of  a  plan  devised  by  the  plaintiff,  by  which  he 
could  have  any  indebtedness,  which  might  arise  in  the  interim 
on  the  part  of  Simms  &  Haller  to  Schwarts,  applied  towards 
the  payment  of  the  debt  which  Schwartz  owed  to  him. 

During  the  sixty  days  that  the  new  note  had  to  run  Simms 
&  Haller  became  indebted  to  Schwartz  in  the  sum  of  $1,500, 
for  merchandise  which  they  had  received  from  him,  and  by  the 
prior  understanding  alike  of  the  plaintiff,  Schwartz,  and  Simms 
&  Haller,  they  applied  the  sum  of  $1,500  toward  the  payment 
of  their  note,  which  the  plaintiff  had  got  discounted  in  the 
Bull's  Head  Bank,  and  which  they  took  up  with  the  aid  of  the 
plaintiff's  check  for  $530.  The  very  substantial  consideration 
which  the  plaintiff  derived  was,  that  he  had  a  note  made  by 
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Simms  &  Haller,  through  the  instrumentality  of  which  he  di- 
rected a  debt  of  $1,500  which  otherwise  might  have  been  paid 
to  Schwartz,  towards  the  payment  of  the  debt  which  Schwartz 
owed  him.  This  was  the  very  object  for  which  this  note  was 
made.  There  was  nothing,  then  due  by  Simms  &  Haller  to 
Schwartz,  but  they  were  dealing  with  him,  and  a  subsequently 
accruing  indebtedness  was  anticipated,  in  view  of  which  they 
were  willing  to  give  their  note  for  the  plain  tiff's  benefit,  with 
the  understanding  that  any  indebtedness  which  might  arise 
during  the  time  it  had  to  run  might  be  applied  by  them  to  the 
taking  up  of  the  note,  ory  if  there  were  none,  that  the  plaintiff 
should  take  it  up  himself,  or  make  up  the  deficiency,  which  he 
did. 

The  plaintiff  meant  to  wait,  and  did  wait,  until  that  note  be- 
came due,  that  he  might  have  the  benefit  of  the  accruing  in- 
debtedness. The  effect  necessarily  was  to  extend  the  time. 
There  was  an  ample  consideration  for  his  doing  so,  and,  when 
he  did,  he  discharged  the  defendant  from  his  liability  as  indorser. 

The  judgment  should  be  reversed. 

Judgment  reversed. 


THE   PASSAIC    MANUFACTURING-    COMPANY   v.  WILLIAM  HOFF- 
MAN et  al. 

Where  a  contract  is  for  an  article  coming  under  the  general  denomination  of 
"goods,  wares,  or  merchandise,"  and  it  is  made  with  one  who  manufactures  and 
sells  that  kind  of  commodity  to  all  who  traffic  in  it,  the  quantity  required  and 
the  price  being  agreed  upon,  it  is  a  contract  of  sale  within  the  meaning  of  the 
statute  of  frauds,  and  it  is  unimportant  whether  the  manufacturer  and  vendor 
has,  when  the  order  for  the  article  is  given,  the  requisite  quantity  on  hand  or 
has  to  manufacture  it  afterwards. 

If,  however,  what  is  clearly  contemplated  by  the  contract  is  the  skill,  labor,  care, 
or  knowledge  of  the  one  who  fabricates  the  article,  or  if  it  would  not  have  been 
produced,  if  the  order  had  not  been  given  for  it,  or  if,  when  produced,  it  is  un- 
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fitted  for  sale  as  a  general  article  of  merchandise,  being  adapted  only  for  use 
by  the  person  ordering  it,  then  the  contract  is  one  for  work  and  labor,  and  is 
not  within  the  statute  of  frauds. 

If  an  order  is  given  to  a  manufacturer  for  a  certain  quantity,  at  a  certain  price,  of 
an  article  which  he  is  habitually  manufacturing  and  keeps  on  hand  to  supply 
orders,  it  is,  in  general  terms,  to  be  regarded  as  a  contract  of  sale,  and  should 
be  in  writing  to  make  it  binding.  But  if,  with  the  knowledge  that  the  manufac- 
turer is  not  supplied  with  the  article  ready  made,  the  party  orders  a  certain 
quantity  to  be  manufactured  at  a  certain  price,  then  it  is  an  agreement  for  the 
production  of  the  article,  and  not  for  the  sale  of  it  after  it  is  produced. 

The  meaning  of  the  words  "  goods,  wares,  and  merchandise,"  and  "  chattels,"  in 
the  statute  of  frauds,  considered. 

The  plaintiffs  agreed  to  manufacture  and  deliver  fifty  warps  to  the  defendants  at  a 
fixed  price,  and,  it  appeared  upon  the  trial,  (1)  that  the  articles  were  of  a  pecu- 
liar kind ;  (2)  the  number  contracted  for  was  to  be  produced  and  delivered  as 
the  defendants  wanted  them  ;  (3)  they  were  all  manufactured  after  the  order 
for  them  was  received  ;  (4)  the  agreement  contemplated  that  the  articles  were 
to  be  of  the  plaintiffs'  manufacture.  Held,  not  a  contract  of  sale  required  to  be 
in  writing,  within  the  statute  of  frauds. 

It  is  not  necessary  that  the  memorandum  in  writing  of  the  contract,  under  the 
statute  of  frauds,  should  be  comprised  in  one  paper.  It  may  be  embraced  in 
several,  but  they  must  be  connected  with,  and  refer  to,  each  other,  and  the  mu- 
tual relations  of  the  writings  must  appear  upon  their  face,  and  cannot  be  estab- 
lished by  parol  evidence. 

The  defendants  proposed,  by  letter,  that  the  plaintiffs  should  accept  an  order  for 
fifty  "  warps,"  at  a  certain  price,  and  the  acceptance  of  the  order  was  by  letter, 
but  the  contents  of  this  letter,  as  well  as  the  fact  that  it  was  mailed  to  the  de- 
fendants, was  established  by  parol  evidence,  no  exception  being  taken  to  the 
evidence.  It  seems  that  this  was  sufficient  proof  of  an  acceptance  in  writing. 

It  appearing,  however,  that  twelve  of  the  "  warps  "  had  afterwards  been  delivered 
to,  and  accepted  by,  the  defendants,  held,  that  there  was  a  sufficient  part  deliv- 
ery to  take  the  case  out  of  the  operation  of  the  statute. 

Upbn  the  refusal  of  the  defendants  to  accept  the  residue  of  the  goods,  the  plain- 
tiffs had  a  right  to  sell  them  at  auction  and  hold  the  defendants  responsible  for 
the  deficiency. 

APPEAL  by  the  defendants  from  a  judgment  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  to  recover  the  difference  between 
the  contract  price  of  thirty-eight  "  warps,"  and  the  price  real- 
ized at  an  auction  sale  of  the  goods,  upon  the  defendant's  failure 
to  receive  them  under  the  alleged  contract.  The  defendants 
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by  their  answer  denied  the  allegations  of  the  complaint,  and 
alleged  that  the  contract  was  null  and  void  under  the  statute 
of  frauds.  The  action  was  referred  to  Livingston  K.  Miller, 
Esq.,  and  upon  the  trial  it  appeared  that  the  plaintiffs  were 
manufacturers  of  cotton  duck  and  yarns,  that  on  the  26th 
March,  1867,  they  received  from  the  defendants  the  following 
letter : 

"  You  may  fill  an  order  and  repeated  orders  for  us,  if  you 
can  do  so,  on  the  terms  on  which  all  the  warps  have  been  fur- 
nished (and  now  furnished)  for  us  past  three  years,  and  at  low- 
est market  price.  For  all  the  warps  we  purchase  in  one  month, 
if  you  will  allow  us  to  pay  the  amount  of  that  month's  state- 
ment at  the  end  of  the  following  month,  we  will  purchase  of 
you,  and  you  will  find,  as  all  others  do,  that  we  pay  promptly. 
We  want  No.  30  warps,  and  the  600  yards  to  weigh  401bs.  Will 
you  please  answer  us  here,  and  inform  our  Mr.  Wilson  at  the 
mill  if  you  wish  to  serve  us  ?" 

To  which  the  president  of  the  plaintiffs  answered  by  mail  as 
follows : 

"I  will  make  you  100  warps  No.  30,  averaging  401bs.  each, 
at  70  cents  per  lb.,  on  the  terms  of  payment  you  propose,  viz. : 
cash  at  the  end  of  the  month  following 'the  month  of  delivery. 
This  price  is  as  low  as  I  have  heard  of  them  having  been  sold 
for,  and  I  suppose  will  be  satisfactory." 

The  defendants,  on  the  27th  of  March,  replied  as  follows : 

"  Dear  Sir :  Shall  have  word  from  our  man  to-morrow  as 
to  our  present  and  immediate  wants.  Meantime,  we  wish  you 
to  accept  an  order  for  50  warps  instead  of  100,  at  the  price  70 
cents,  and  if  cotton  (the  moment  this  order  is  filled)  is  no 
lower  beyond  question,  you  will  have  our  order  for  the  50 
more,  making  one  100.  Please  answer  you  will  start  so. 
Finding  your  warps  uniform,  we  shall  be  faithful  to  you  and 
serve." 

The  president  of  the  plaintiffs  wrote  on  the  28th  or  29th  of 
March,  1867,  accepting  the  order  for  50  warps,  at  70  cents, 
without  imposing  any  conditions,  and  directed  the  superintend- 
ent to  notify  Wilson,  the  defendants'  agent,  of  the  order  re- 
ceived. The  plaintiffs  made  12  warps,  and  delivered  them  to 
VOL.  in. — 32 
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the  defendants,  and  received  the  contract  price  therefor,  and  on 
the  30th  April,  1867,  they  notified  the  defendants  that  the  rest 
of  their  order  of  50  warps  (38)  were  finished,  and  that  they 
would  send  them  to  defendants'  factory.  To  this  the  defendants 
replied  as  follows : 

"  Gents :  We  beg  leave  to  say  that  we  accept  no  warps 
which  you  may  have  made  without  orders  ami  contrary  to  any 
statement  of  ours.  When  we  want  warps,  we  order  them  or 
send  for  them,  and  when  we  don't  ortler  them,  and  when  the 
price  of  cotton,  upon  which  any  order  was  based  as  a  price,  is 
so  much  lowered,  the  case  is  altered,  and,  too,  the  manufacture 
of  nets,  for  the  present,  has  long  since  ceased  with  us.  Warps, 
concerning  which  you  are  so  anxious  to  sell,  were  not  made  for 
us  any  more  than  for  any  other  manufacturer,  and  we  have 
authorized  no  manufacturer  to  pile  up  warps  for  us,  but  that  as 
we  wanted  them  we  would  order." 

The  letters  of  each  party  were  signed  by  them.  Upon  the 
19th  of  June,  1867,  the  plaintiffs  sent  a  written  notice  to  the 
defendants  that  the  38  warps  would  be  sold  at  auction  on  the 
21st  day  of  the  same  month,  at  a  designated  place  and  hour. 
The  auction  sale  was  advertised  for  four  days  in  two  newspapers. 
Upon  the  sale  the  warps  brought  only  43  cents  per  pound,  or 
$446.61  less  than  the  contract  price,  to  recover  which  the  plain- 
tiffs brought  this  action. 

It  was  shown  on  the  trial  that  the  plaintiffs  were  in  the  habit 
of  manufacturing  that  kind  of  "  warps,"  but  seldom  kept  them 
on  hand ;  that  there  was  no  market  price  for  such  warps  at  the 
time  of  the  auction  sale,  they  not  being  standard  articles  and  a 
kind  of  goods  not  generally  sold  at  auction.  The  plaintiffs 
had  an  order  for  such  goods  about  a  week  before  the  sale,  but 
they  did  not  fill  it  with  the  "  warps  "  made  for  the  defendants, 
although  they  could  have  done  so  at  50  cents  a  pound,  because 
they  wanted  the  goods  sent  to  the  auctioneer  to  fix  a  price  upon 
them,  and  find  out  how  much  their  claim  on  the  defendants 
would  be.  It  was  also  shown  that  the  goods  were  worth  60 
cents  per  pounds  on  the  day  of  the  auction  sale. 

The  referee  reported  in  favor  of  the  plaintiffs,  and  the  cause 
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having  been  sent  back  to  the  referee,  by  the  Court,  to  report 
upon  certain  questions  of  fact,  he  further  reported  as  follows : 

I.  That  the  class  of  goods  referred  to  in  the  pleadings  here- 
in are  usually  sold  at  private  sale,  and  not  at  auction. 

II.  That  the  plaintiffs  were,  at  the  times  mentioned  in  the 
complaint,  manufacturing  and  selling  the  class  of  goods  referred 
to,  to  other  parties,  and  could  have  sold  the  goods  in  question, 
at  private  sale,  for  a  higher  price  than  they  realized  at  auction ; 
but,  in  the  view  I  have  taken  of  the  case,  I  cannot  find  that 
said  goods  were  therefore  sold  at  a  useless  sacrifice. 

III.  I  do  not  find  in  the  evidence  anything  to  justify  me  in 
holding  that  the  plaintiffs  acted  in  bad  faith  in  selling  such 
goods  at  auction. 

From  the  judgment  entered  on  the  report,  the  defendants 
.appealed  to  the  general  term. 

Jacob  F.  Miller,  for  appellants. 

I.  The  alleged  contract  was  void  under  the  statute  of  frauds. 
(1.)  There  was  no  memorandum  in  writing  subscribed  by  the 
parties  to  be  charged  thereby.     (Dykers  v.  Townsend,  24  N. 
Y,  57;  Brabin  v.  Hyde,  32  N.  Y.,  519.)     (2.)  There  was  no 
part  payment.     According  to  the  plaintiffs'  demand  they  were 
not  to  receive  their  pay  until  a  month  after  the  delivery  of  the 
goods.     (3.)  Nor  was  there  a  delivery  of  a  part  of  the  goods  at 
the  time  of  making  the  alleged  contract.     When  Mr.  Wilson 
received  the  twelve  warps  he  knew  nothing  of  the  terms  of  any 
€ontract,  but  received  these  warps  some  time  subsequent  to  the 
making  of  the  alleged  contract.     There  is  no  pretence  that 
there  was  any  conversation  or  correspondence  connecting  the 
receipt  of  the  goods  with  any  previous  conversation -or  corres- 
pondence.    Hence  the  case  of  Bissell  v.  Balcom  (39  N.  Y., 
275),  does  not  apply.     (4.)  If  the  contract  was  void  the  volun 
tary  performance  of  a  part  would  not  render  it  obligatory  on 
the  defendants  to  perform  the  rest.     (Baldwin  v.  Palmer,  10 
K  Y.,  232.) 

II.  If  the  first  letter  of  the  defendants  was  ambiguous  or 
did  not  express  their  original  intention,  it  was  explained  by 
their  last  letter.     This  letter  was  not  answered  by  the  plaintiffs. 
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By  their  silence  admitted  the  defendants'  construction  of  their 
previous  correspondence  to  be  correct,  and  by  it  a  modification 
of  the  alleged  contract  was  effected.  Qui  facet  consentire  vide- 
tur.  (Mactier  v.  Frith,  6  Wend.  119.) 

III.  The  alleged  contract  cannot  be  sustained  as  an  order 
for  goods  to  be  manufactured,  and  therefore  a  contract  for 
work  and  labor  and  not  a  sale  of  goods,  so*  as  to  avoid  the 
statute  of  frauds,  for  these  were  a  class  of  goods  kept  on  hand 
or  manufactured  for  customers  generally.  The  alleged  con- 
tract was  within  the  statute.  (Browne  on  Frauds,  §§  303,  307,. 
308,  30Sa ;  Wilks  v.  Atkinson,  6  Taunt.  11 ;  Garlutt  v.  Watson, 
5  Barn.  &  Aid.  613  ;'  Mixer  v.  Sowarth,  21  Pick.  207 ;  Lambs 
v.  Crofts,  12  Met.  356 ;  Atwater  v.  Hough,  29  Conn.  508  ; 
Gardner  v.  Joy,  9  Met.  177 ;  Downs  v.  Ross,  23  "Wend.  270, 
273 ;  Smith  v.  Jf.  Y.  Central  R.  R.  Co.,  4  Keyes,  200.) 

1Y.  But  if  there  was  a  valid  contract  between  the  parties, 
it  was  broken  on  the  second  day  of  May,  1867.  The  measure 
of  damages  then  is  the  difference  between  the  contract  price 
and  the  market  price  of  the  goods  at  that  time.  No  evidence 
was  given  by  the  plaintiffs  touching  the  price  of  such  goods,  at 
or  about  that  date,  and  therefore  no  damages  are  shown. 
(Masterton  v.  Brooklyn,  7  Hill,  62,  71,  76 ;  Bein  v.  Wolf,  1 
E.  D.  Smith,  73 ;  Huntington  v.  0.  &L  C.  R.  R.  Co.,  33  How. 
Pr.  419 ;  Dana  v.  Fiedler,  12  N.  Y.  48;  Shannon  v.  Comstock* 
21  Wend.  457 ;  Wilson  v.  Martin,  1  Denio,  602 ;  Spencer  v. 
Halstead,  id.  606;  Clark  v.  Marsiglia,  id.  317  ;  Durkeae  v. 
Mott,  8  Barb.  423 ;  Costigan  v.  Mohawk  R.  R.  Co.,  2  Denio,. 
610;  Heckscher  v.  McCrea,  24  Wend.  304.) 

Y.  The  plaintiffs  might  have  sold  at  private  sale  the  warps 
for  nearly,  if  not  quite  all  the  alleged  contract  price,  but  they 
neglected  to  do  so.  They  waited  a  month  and  a  half  after 
they  knew  the  defendants  would  not  take  the  goods  before 
they  sold  them,  during  all  which  time  such  goods  were  on  the 
decline.  They  did  not  take  ordinary  care  in  the  sale  of  the 
goods ;  such  care  as  prudent  persons  take  of  their  own  affairs. 
The  plaintiffs  never  sold  any  of  their  own  goods  in  this  way. 
Crooks  v.  Moore,  I  Sand.  297,  303;  Pollen  v.  Le  Roy,  10 
Bosw.  38 ;  30  K  Y.  557 ;  Lewis  v.  Greider,  49  Barb.  638,. 
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•639 ;  Hamilton  v.  McPherson,  28  K  Y.  76 ;  Buck  v.  Burk, 
18  N.  Y.  342.) 

VI.  The  plaintiffs  should  have  called  upon  the  defendants 
to  take  the  warps,  or  in  default  thereof,  signified  their  intention 
to  sell  them  on  account  of  the  defendants,  giving  them  notice 
of  the  time  and  place  of  sale.  The  only  evidence  of  the  in- 
tention to  sell  was  a  letter,  but  there  is  no  evidence  that  this 
was  ever  served  on  defendants.  The  notice  in  the  newspapers 
was  published  only  four  days.  (McEachron  v.  Handles,  34 
Barb.  301.) 

Merchant  &  Elliott  and  It.  C.  Elliott,  for  respondents. 

I.  The  letters  of  the  parties  established  a  valid  contract  be- 
tween the  parties,  by  which  the  plaintiffs  were  to  manufacture 
And  furnish  to  the  defendants  forty  warps  of  a  certain  number 
and  weight,  at  seventy  cents  per  pound,  and  the  defendants 
agreed  to  receive  the  warps  and  pay  therefor  seventy  cents  per 
pound.     (L)  This  contract  is  not  within  the  Statute  of  Frauds 
relating  to  the  sale  of  goods.     (2.)  It  was  not  a  contract  for  the 
sale  of  goods,  but  to  manufacture  and   furnish  of  a  certain 
character  and  description  not  in  existence  when  the  contract 
was"  made  ;  in  other  words,  a  contract  for  work,  labor,  and  ma- 
terials, which  has  been  uniformly  held  in  this  State  not  to  be 
within  the  statute.     (CrooTcshanks  v.  Burrell,  18  Johns.  57; 
Sewall  v.  Fitch,  8  Con.  215  ;  Donovan  v.  Willson,  26  Barb.  138 ; 
Parker  v.  Schenck,  28  Barb.  38  ;  Robertson  v.  Vaughn,  5  Sandf. 
1 ;  Parsons  v.  Loucks,  4  Eobt.  216  ;  Mead  v.  Case,  33  Barb. 
202.) 

II.  This  contract,  even  if  we  concede  it  to  be  for  the  sale  of 
goods  within  the  statute,  is  not  void  under  the  Statute  of  Frauds. 
(1.)  Because  it  was  subscribed  by  both  parties  in  the  true  sense 
of  the  statute  ;  it  consisted  of  the  letters  on  each  side,  those  on 
the  part  of  the  plaintiffs  being  subscribed  by  plaintiffs,  and  those 
on  the  part  of  the  defendants  by  them.     (2.)  Because  a  portion 
of  the  warps,  to  wit,  twelve  of  them,  were  delivered  to,  and 
accepted  and  received  by  the  defendants  under  the  said  contract. 
(McKnight  v.  Dunlop,  5  N.  Y.  R.  537  ;  Gray  v.  Payne,  16 
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Barb.  277 ;  Sprague  v.  Slake,  20  Wend.  61 ;  Sale  v.  Darragh, 
2  Hilton,  184.)  (3.)  Because  the  defendants  paid  a  portion  of 
the  purchase  money,  to  wit,  for  the  said  twelve  warps  de- 
livered. 

III.  The  plaintiffs  did  all  that  was  requisite  under  the  con- 
tract to  entitle  them  to  recover.  (1.)  They  manufactured  the 
goods  pursuant  to  the  contract,  and  delivered  a  part  of  them, 
which  were  received  and  paid  for  by  the  defendants,  and  they 
requested  the  defendants  to  receive  the  balance,  which  the  de- 
fendants refused.  (  Vaupell  v.  Woodward,  2  Sandf.  Ch.  143  ; 
Bunge  v.  Koop,  5  Kobt.  1 ;  Wheeler  v.  Garsia,  5  Robt.  280.) 
(2.)  Although  after  such  refusal,  the  plaintiffs  were  not  required 
to  make  a  tender  of  the  balance  of  the  warps  38,  yet  they  did 
so.  The  defendants  having  refused  to  recive  the  balance  of  the 
warps,  and  pay  for  them  pursuant  to  the  contract,  the  plaintiffs 
had  the  right  to  resell  them,  and  to  charge  the  defendants  with 
the  deficiency.  (Long  on  Sales  (Rand's  Ed.),  239,  241,  449  ; 
McLean  v.  Dunn,  4  Bing.  722  ;  Sands  v.  Taylor,  5  Johns.  395  r 
Hunter  v.  Talbot,  3  Smedes  &  Marsh,  754 ;  Dixon  v.  Yates,  5 
B.  &  Ad.  313  ;  fiowley  v.  Bigelow,  12  Pick.  307 ;  Crooks  v. 
Moore,  1  Sandf.  297;  Bement  v.  Smith,  15  Wend.  497; 
Pollen  v.  Le  Roy,  30  N.  Y.  549  ;  Lewis  v.  Greider,  49  Barb. 
638.) 

IY.  The  mode  of  sale  adopted  by  the  plaintiffs  was  in  all 
respects  proper.  It  was  by  auction,  and  the  defendants  were 
duly  notified.  In  addition  to  this,  the  sale  was  advertised  in 
two  newspapers.  The  plaintiffs  acted  in  perfect  good  faith,  and 
in  advertising  and  notifying  the  defendants,  they  did  more  than 
the  law  required  them  to  do.  The  referee  finds  that  the  plain- 
tiffs acted  in  good  faith. 

Br  THE  COURT.* — DALY,  Chief  Justice. — The  first  question, 
and  indeed  the  main  one  in  this  case,  is  whether  the  contract 
upon  which  the  action  was  brought,  was  void  by  the  Statute  of 
Frauds.  It  involves  these  inquiries,  (1.)  whether  the  contract 
was  one  within  the  statute  ;  (2.)  if  it  was,  whether  there  was  a 

*  Present — Daly,  Ch.  J.,  Van  Brunt  and  Loew,  J  J. 
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sufficient  note  or  memorandum  in  writing,  and  (3.)  whether 
there  was  that  partial  delivery  and  acceptance  of  a  portion  of 
the  goods  which  the  statute  requires. 

What  the  statute  has  in  terms  declared  void  is,  every  con- 
tract for  the  sale  of  goods,  chattels  or  things  in  action,  for  the 
price  of  fifty  dollars  or  more,  unless  there  has  been  a  partial 
delivery  and  acceptance,  or  a  payment  of  some  part  of  the 
purchase  money,  or  a  memorandum  in  writing  subscribed  by 
the  parties; — but  simple  as  this  enactment  is,  the  greatest 
difficulty  has  been  experienced  in  determining,  in  many  cases, 
what  is  a  contract  for  the  sale  of  goods  and  chattels,  within 
the  meaning  of  this  provision.  At  an-  early  period,  a  distinc- 
tion was  made  between  a  contract  for  the  sale  of  an  article, 
and  one  for  the  fabrication  or  manufacture  of  it ;  the  latter, 
in  general  terms,  being  regarded  as  a  contract  for  work  and 
labor,  and  not  a  contract  of  sale,  though  the  article  when 
manufactured  and  ready  for  delivery  would,  as  a  personal 
chattel,  come  under  the  denomination  of  goods,  wares,  or 
merchandise. 

Thus  where  a-  "party  contracts  for  the  production  of  some- 
thing, in  which  the  skill  and  labor  of  the  person  who  fabri- 
cated it,  is  combined  with  the  material  tyhich  he  employs,  as 
in  the  production  of  a  statue  or  of  a  painting,  in  which  the 
material  is  comparatively  unimportant,  and  the  skill  and  labor 
is  the  chief  ingredient,  it  was  regarded  as  a  contract  for  work 
and  labor,  and  not  for  the  sale  of  the  painting  or  the  statue, 
even  though  the  price  to  be  paid  had  been  previously  agreed 
upon. 

In  the  case  here  put  by  way  of  illustration  the  distinction 
is  obvious ;  but  there  are  many  contracts  in  which  work  or 
labor  has  to  be  performed  after  the  contract  is  entered  into, 
which  are,  in  their  inception,  contracts  for  sale  and  do  not  lose 
that  character,  because  work  and  labor  have  to  be  executed  to 
perform  them.  Work  and  labor  may  be  necessary  in  the  de- 
livery of  the  thing  sold,  or  in  putting  it  in  a  condition  for 
delivery,  which  is  very  different  from  work  and  labor  bestowed 
in  the  creation  or  production  of  the  article  contracted  for.  But 
even  in  the  latter  case,  the  contract  may  be  in  its  nature,  one 
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of  sale.  It  is  a  matter  of  every  day  occurrence  that  contracts 
are  made  for  the  purchase,  at  a  fixed  price,  of  a  certain  quan- 
tity of  goods  from  those  who  manufacture  them  for  the  general 
purpose  of  sale  as  an  article  of  traffic,  which  the  manufacturer 
is  not  able  at  the  time  to  supply,  but  which  he  undertakes  to 
furnish  by  a  given  time,  or  as  soon  as  that  quantity  can  be 
manufactured ;  which  have  been  regarded  as  essentially  con- 
tracts of  sale  within  the  meaning  of  the  statute,  and  as  fully 
within  the  mischief  which  it  was  intended  to  guard  against,  as 
if  the  article  had  existed  in  solido  when  the  contract  was 
made  for  the  sale  of  it.  But  where  the  contract  is  for  the 
production  of  an  article  of  a  peculiar  kind,  or  it  is  the  skill, 
labor,  care  or  knowledge  of  the  person  or  manufacturer  who 
is  to  produce  it,  which  is  relied  upon,  then,  it  is  the  manufac- 
turing, which  is  the  chief  ingredient,  and  which,  in  this  country 
at  least,  is  regarded  as  making  it  a  contract  for  work  and 
labor,  and  not  one  for  the  sale  of  the  article. 

It  is,  however,  sometimes  very  difficult  to  determine  whether 
the  contract  is  simply  for  the  product  itself,  as  an  article  of 
trade,  or  for  the  peculiar  skill,  care  or  knowledge  which  is  to 
be  bestowed  in  the  production  of  it.  The  case  now  before  us 
is  one  that  involves  that  inquiry,  and  as  there  has  been  con- 
siderable conflict  in  the  authorities  as  to  what  is  or  is  not  a 
contract  of  sale  within  the  meaning  of  the  statute,  it  will  be 
necessary  to  inquire  into  the  present  state  of  the  law,  and  amid 
the  conflict  of  adjudged  cases,  ascertain  the  rules  that  now 
govern  in  the  interpretation  of  the  statute. 

It  may  be  stated  as  the  result  of  several  well  considered 
cases  that  where  the  contract  is  for  an  article  coming  under 
the  general  denomination  of  goods,  wares  or  merchandise,  and 
it  is  made  with  one  who  manufactures  and  sells  that  kind  of 
commodity  to  all  who  traffic  in  it,  the  quantity  required,  and 
the  price  being  agreed  upon,  it  is  a  contract  of  sale,  and  that  it 
in  no  way  affects  the  character  of  the  contract  in  such  a  case, 
whether  the  manufacturer  and  vendor  has,  when  the  order  is 
given,  the  requisite  quantity  on  hand  or  has  to  manufacture  it 
afterwards.  (Gardner  v.  Joy,  9  Met.  179 ;  Lamb  v.  Crofts,  12 
id.  356;  Atwater  v.  Howe,  29  Conn.  508;  Eichelberger  v. 
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McCauley,  5  Har.  &  Johns.  213 ;  Cason  v.  Cheely,  6  Geo.  514 ; 
Garbut  v.  Watson,  5  Barn.  &  Aid.  613 ;  Smith  v.  Surnam,  9 
Barn.  &  Ores.  561 ;  Watts  v.  Friend,  10  id.  446 ;  TOfo  v.  At- 
kinson, 6  Taunt.  11 ;  Jackson  v.  Covert,  5  "Wend.  140  ;  /Swi^A  v. 
N.  Y.  Central  Railroad  Co.,  4  Keyes,  180.) 

But  if  what  is  clearly  contemplated  by  the  agreement  is  the 
skill,  labor,  care  or  knowledge  of  the  one  who  fabricates  the 
article  or  commodity,  or  if  it  would  not  have  been  produced  if 
the  order  had  not  been  given  for  it,  or,  if  when  produced,  it  is 
unfitted  for  sale  as  a  general  article  of  merchandise,  being 
adapted  only  for  use  by  the  person  ordering  it ; — then  the  con- 
tract ii  one  for  work  and  labor,  and  is  not  within  the  statute. 
(Spenctr  v.  Cone,  \  Met.  283 ;  Mixer  v.  Howarth,  21  Pick. 
207 ;  Eight  v.  Ripley,  19  Maine,  139 ;  Cummings  v.  Deunet, 
26  id.  401 ;  Allen  v.  Jarvis,  20  Conn.  38 ;  Cason  v.  Cheely,  6 
Geo.  554;  Crookshanks  v.  JBurrill,  18  Johns.  59  ;  Cartright  v. 
Stewart,  19  Barb.  455 ;  Parker  v.  Schenck,  28  id.  38 ;  Mead  v. 
Case,  33  U.  202 ;  Clay  v.  Totes,  1  Hurl.  &  Norm.  73.) 

The  dutinctions  here  presented  are  tests  to  determine 
whether  a  contract  is  or  is  not  within  this  provision  of  the 
statute,  though  founded,  as  I  have  said,  upon  the  authority  of 
well  consideied  cases,  have  not  been  very  closely  adhered  to 
in  this  State,  there  being  several  decisions  in  our  reports  in 
which  contract  have  been  upheld  as  contract  for  work  and 
labor,  not  upon  the  ground  that  what  was  contemplated  was 
the  skill  and  lak>r  of  the  one  who  was  to  furnish  the  article, 
but  because  the  article  was.  not  in  solido  when  the  contract  was 
entered  into,  but  was  to  be  made  afterwards,  either  in  whole 
or  in  part,  from  fie  raw  material.  Thus,  in  Sewell  v.  Fitch, 
(8  Cow.  215,)  an  older  was  given  to  the  plaintiff's  agent  for 
300  casks  of '  Thames  cut  nails '  at  5£  cents  per  pound,  and  the 
agent  having  stateo^  when  the  order  was  received,  that  the 
plaintiffs  had  not  thaiquantity  on  hand,  but  that  it  could  soon 
be  made  and  obtained  from  the  plaintiff's  manufactory,  in 
Norwich,  Connecticut,  V  was  held  not  to  be  a  contract  for  sale, 
but  for  work  and  labor.  \ 

The  contract  in  this  c\se  of  Sewell  v.  Fitch  might,  perhaps, 
have  been  sustained  upon  \he  ground  that  '  Thames  cut  nails ' 
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was  an  article  of  a  peculiar  kind  which  the  plaintiffs  manufac- 
tured, or  one,  the  distinctive  quality,  or  especial  excellence  of 
which  may  have  been  owing  to  the  skill,  ingenuity  or  experi- 
ence of  the  plaintiffs  as  manufacturers ;  but  this  was  not  the 
reason  given  by  the  court,  nor  so  far  as  indicated  by  the  report, 
was  there  anything  in  the  case  except  the  specific  name, 
"Thames  cut  nails,"  to  distinguish  this  particular  article  from 
nails  in  general. 

Sewell  v.  Fitch  was  followed  in  the  still  more  doabtful 
case  of  Downs  v.  Ross,  (23  Wend.  270,)  Bronson,  J.,  dissenting, 
in  which  a  contract  for  a  certain  number  of  bushels  of  wheat 
at  ten  shillings  per  bushel,  was  upheld  upon  the  ground  that  a 
part  of  it  was  then  un thrashed,  which  the  vendor  agreed  to 
get  ready,  as  well  as  to  give  the  whole  of  it  a  second  cleaning, 
and  deliver  the  entire  quantity  by  a  specified  daj — a  case, 
however,  which  must  now  be  regarded  as  repudiated  since  the 
recent  decision  of  the  Court  of  Appeals  in  Smith  v.  The  N~.  Y. 
Central  R.R.  Co.  (4=  Keyes,  199,)  in  which  a  coitract  for  a 
quantity  of  wood,  at  a  certain  price  per  cord,  which  was  there- 
after to  be  cut  from  standing  trees,  measured  into  cords,  and 
delivered  at  a  railroad  station,  was  held  to  be  a  contract  of 
sale  within  the  meaning  of  the  statute,  and  no<  one  for  work 
and  labor. 

The  decision  of  the  Supreme  Court  in  Small  ?.  Fitch,  though 
regarded  as  erroneous,  was  followed  by  the  Superior  Court  of 
this  city  in  an  analogous  case,  Robertson  v.  V&ughan  (5  Sandf. 
1).  The  court  adhered  to  it  simply  because  it  had  been  deci- 
ded for  many  years,  and  had  doubtless  been  followed  in  numer- 
ous instances  by  inferior  tribunals  in  the  Sttte,  and,  under  these 
circumstance,  it  was  thought  better  that  yhe  error  involved  in 
the  decision  should  be  left  to  be  corrected  by  the  court  of  last 
resort.  It  was  also  followed  in  Donovan  v.  Wilson  (26  Barb. 
138),  the  same  reason  being  assigned,  tlat  the  error  should  be 
corrected  by  the  Court  of  Appeals.  Tlese  reasons  are  now  no 
longer  of  any  weight,  the  decision  of  the  Court  of  Appeals  in 
Smith  v.  N.  Y.  Central  It.  R.  Co.  (supra\  being  directly  in 
conflict  with  the  construction  put  uron  the  statute  in  Sewall  v. 
Fitch. 
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A  brief  review  of  a  few  cases  will  suffice  to  illustrate  the 
construction  given  to  the  statute.  Thus  the  early  and  much 
discussed  case  of  Torrens  v.  Osborne  (1  Strange,  506) — the  re- 
port of  which  simply  states  that  the  defendant  bespoke  a 
chariot,  and,  when  it  was  made,  refused  to  take  it — has  been 
upheld,  upon  the  ground  that  the  chariot  which  was  ordered  to 
be  made  would  never,  but  for  that  order,  have  had  any  exist- 
ence (per  Abbott,  C.  J.,  in  Watson  v.  Garbutt,  5  Barn.  &  Aid. 
613),  which  Woodruff,  J.,  considered  an  extreme  case  that 
ought  not  to  be  carried  any  further  (Smith  v.  N.  Y.  Central 
12.  -R.  Co.,  supra) ;  but  in  Mixer  v.  Howarth  (21  Pick.  207), 
where  all  that  was  done  by  the  defendant  was  to  select  the 
lining  which  was  put  upon  the  carriage,  it  was  held  not  to  be  a 
contract  for  the  sale  of  the  carriage  within  the  meaning  of  the 
statute.  An  analogous  case  to  both  of  these  was  Crookshank 
v.  Burrill  (18  Johns.  58),  in  which  the  plaintiff  contracted  to 
make  the  wood  work  of  a  wagon,  for  which  the  defendant  was 
to  pay  in  lambs  at  a  certain  price  per  head,  which  was  held  not 
to  be  within  the  statute.  In  Parker  v.  Schenck  (28  Barb.  38), 
the  defendant  directed  a  pump  to  be  manufactured  in  a  pecu- 
liar way,  so  as  to  adapt  it  to  a  use  to  which  he  meant  to  apply 
it ;  which  was  deemed  sufficient  to  make  it  a  contract  for  work 
and  labor.  In  Parsons  v.  Louck  (4  Robt.  216),  the  agreement 
was  for  the  manufacture  thereafter  of  ten  tons  of  paper,  at  a 
specified  price  per  pound,  the  paper  to  be  of  a  particular  de- 
scription, and  of  such  sizes  and  weights  as  the  defendant  should 
thereafter  direct  by  letter  ;  which  was  also  held  to  be  a  contract 
for  work  and  labor.  Analagous  to  this  was  the  case  of  Right 
v.  Ripley  (19  Maine,  139),  where  the  plaintiff  was  to  furnish  a 
quantity  of  malleable  hoe  shanks  according  to  patterns  left  with 
him,  in  which  a  like  decision  was  rendered.  In  Mead  v.  Case 
33  Barb.  202),  the  defendant  selected  a  marble  monument,  con- 
sisting of  several  parts,  which  were  put  together,  and  stood  in 
the  plaintiff's  yard  or  shop.  By  the  defendant's  instruction,  it 
was  polished  and  an  inscription  cut  upon  it,  embracing  the 
names  of  the  defendant's  deceased  father,  mother,  and  sister, 
that  it  might  be  put  as  a  memorial  over  their  place  of  burial. 
This  was  held  not  to  be  within  the  statute.  E.  Darwin  Smith, 
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J.,  dissented  in  an  elaborate  opinion,  but  the  decision  was  clearly 
correct,  as  the  monument,  when  the  epitaph  or  inscription  which 
the  defendant  desired  was  cut  upon  it,  was  fit  only  for  use,  in 
that  state,  as  a  memorial  to  indicate  the  burial  place  of  his  rela- 
tive. It  was  converted  into  a  thing  capable  of  being  used 
only  by  himself  or  by  his  connections,  and,  in  that  state,  was 
unavailable  to  the  plaintiff  for  sale  as  an  article  of  merchan- 
dise. . 

To  illustrate  what  is  within  the  statute,  the  case  of  Cason  v. 
Cheely  (6  Geo.  554),  may  be  cited.  In  that  case,  the  agreement 
was  for  a  crop  of  cotton  to  be  delivered  as  soon  as  it  could  be 
gathered  and  prepared  for  market.  The  court  held  it  to  be  a 
contract  of  sale  and  not  of  work  and  labor,  for,  said  the  court, 
the  work  and  labor  would  have  been  bestowed  in  the  produc- 
tion of  the  article  if  the  contract  had  not  been  made  ;  and  they 
distinguished  it  from  the  making  or  production  of  an  article 
unsuited  to  the  general  market,  likening  it  to  the  case  of  the 
manufacture  of  goods  wherein  the  manufacturer  does  not  neces- 
sarily lose  the  result  of  his  labor,  for  the  reason  that  if  the  pur- 
chaser does  not  take  the  goods,  others  will.  To  the  like  effect 
are  the  cases  of  Oarbut  v.  Watson  (1  Dow.  &  Ky.  219 ;  5  Barn. 
&  Aid.  613);  Smith  v.  Surman  (9  Barn.  &  Ores.  561);  Watts 
v.  Friend  (10  Id.  M6) ;  Lamb  v.  Crofts  (12  Mat,  356) ;  Wilks 
v.  Atkinson  (6  Taunt,  11) ;  Smith  v.  N.  T.  Cenfral  It.  JR.  Co. 
(4:  Keyes). 

In  Atwater  v.  Hough,  (29  Conn.  508),  it  was  held  that  a 
contract  for  one  hundred  sewing  machines,  part  of  which  was  not 
finished,  but  which  were  to  be  completed  and  delivered  in  the 
course  of  the  summer,  was  a  contract  of  sale,  within  the  mean- 
ing of  the  statute ;  and  the  same  construction  was  put  upon  the 
contract  in  Gardner  v.  Joy,  (9  Met.  179),  in  which  the  defend- 
ant asked  the  plaintiff  his  price  for  candles,  and  the  plaintiff 
named  it ;  the  defendant  then  ordered  one  hundred  boxes,  upon 
which  the  plaintiff  replied,  that  the  candles  were  not  then 
manufactured,  but  that  he  would  manufacture  and  deliver 
them  in  the  course  of  the  summer,  and  this  was  held  not  to  be 
an  agreement  for  work  and  labor,  but  a  contract  of  sale.  It  is 
what  may  be  called  a  very  close  case,  as  well  as  the  one  that 
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precedes  it,  Atwater  v.  Hough,  (supra],  both  of  which,  how- 
ever, should  be  distinguished  by  the  fact  that  it  does  not  appear 
in  the  report  of  either  case,  that  it  was  any  part  of  the  bargain 
that  the  vendor  should  manufacture  the  articles  contracted  for. 
(Browne  on   the  Statute  of  Frauds,  §307:    Mchelberger  v. 
McCauley,  5  Har.  &  Johns.  213.)     This  fact  was  especially  re- 
lied upon  as  distinguishing  the  agreement  for  the  manufacture 
of   the  malleable  hoe  shanks  in  Hight  v.  Jtipley,  (supra), 
from    an    ordinary   contract   of    sale;     the   court    remarking 
that  in   contracts    like   the    one    before  them,  "the  person 
ordering    the   article  to   be  manufactured,  is  under  no   ob- 
ligation to  receive  as  good,  or  even  a  better,  and  of  the  like 
kind,  purchased  from  another  and  not  made  for  him.     It  is  the 
peculiar  labor  and  skill  of  the  other  party,  combined  with  the 
materials,  for  which  he  contracted,  and  to  which  he  is  entitled." 
And  in  a  later  case,  in  the  same  State,  (Cummings  v.  Dement, 
26  Maine,  401),  the  distinction  is  laid  down  more  broadly  in 
these  words :  "  If  the  application  is  made  to  a  manufacturer  or 
mechanic  for  articles  in  his  line  of  business,  and  he  undertakes 
to  prepare  and  furnish  them  by  a  given  time,  such  a  contract, 
though  not  in  writing,  is  not  effected  by  the  statute,"  and 
Chief  Justice  Shaw,  by  whom  the  opinion  of  the  court  was  de- 
livered, in   Gardner  v.  Joy,  (supra),  in  a  later  case,  (Lamb  v. 
Crofts,  12  Met.  356),  declared  the  distinction  to  be  as  follows : 
"Where  a  person  stipulates  for  the  future  sale  of  articles 
which  he  is  habitually  making,  and  which,  at  the  time,  are  not 
made  or  finished,  it  is  essentially  a  contract  of  sale,  and  not  a 
contract  for  work  and  labor ;  otherwise  where  the  article  is 
made  pursuant  to  the  agreement."     The  distinction  here  shown 
serves  to  explain  and  limit  the  previous  decision  of  the  same 
court  in  Gardner  v.  Joy,  (supra) ;  but,  as  a  rule,  it  is  not  very 
clear,  or  very  satisfactory. 

It  may  be  stated  as  a  conclusion  to  be  derived  from  these 
cases,  that  if  an  order  is  given  to  a  manufacturer  for  a  certain 
quantity,  at  a  certain  price,  of  an  article  which  he  is  habitually 
manufacturing  and  keeps  on  hand  to  supply  orders,  it  is,  in 
general  terms,  to  be  regarded  as  a  contract  of  sale,  and  should 
be  in  writing  to  make  it  binding ;  for  the  party  giving  such  an 
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order  is  not  called  upon  to  inquire  what  quantity  the  manu- 
facturer has  on  hand,  or  whether  it  will  or  will  not  be  neces- 
sary to  manufacture  it,  in  whole  or  in  part,  to  fulfill  the  order. 
But  if  with  the  knowledge  that  the  manufacturer  is  not  sup- 
plied with  the  article  ready  made,  the  party  orders  a  certain 
quantity  to  be  manufactured  at  a  certain  price,  then  it  is  an 
agreement  for  the  production  of  the  article,  and  not  for  the 
sale  of.  it  after  it  is  produced ;  for  it  may  be  that  but  for  the 
order,  the  manufacturer  would  not,  at  that  time,  in  the  ordinary 
prosecution  of  his  business,  manufacture  such  a  quantity  for 
the  reason  that  it  may,  by  the  time  it  is  manufactured  and 
ready  for  delivery,  depreciate  in  value  in  the  market,  as  was 
the  fact  in  the  case  now  before  us.  "  Ex  ceguo  et  bono"  says 
Nisbett,  J.,  in  Cason  v.  Cheeley  (supra),  "  a  man  who  agrees 
to  bestow  his  labor  in  the  manufacture  of  goods  for  a  price, 
and  which  price  he  must  lose  unless  the  goods  are  received  by 
him  who  ordered  them,  ought  to  be  paid,  and  a  statute  which 
would  protect  the  purchaser  from  liability  in  such  a  case, 
would  be  alike  impossible  and  unjust."  It  might  be  answered 
that  the  mechanic  or  manufacturer  can  protect  himself  by  hav- 
ing the  contract  put  in  writing ;  but  that  is  evading  the  in- 
quiry, the  question  being  whether  the  statute  in  terms  includes 
such  a  case,  and,  in  my  judgment,  it  does  not.  "  It  would," 
says  Robertson,  Ch.  J.,  in  Parsons  v.  Louck  (supra),  "  be  a 
somewhat  novel  and  startling  doctrine  to  decide  that  a  trades- 
man must  have  every  contract  put  in  writing  with  his  custom- 
ers to  manufacture  articles  in  which  he  deals,  such  as  articles 
of  dress  or  furniture,  in  order  to  bind  the  latter  to  pay  for 
them ;  "  and  yet  the  statute  has  been  carried  to  this  extent  in 
a  recent  decision  in  England  (Lee  v.  G-riffen,  1  Ellis,  B.  &  S. 
272),  in  which  it  was  held  that  an  agreement  for  the  making  of 
a  set  of  artificial  teeth  to  be  fitted  to  the  mouth  of  the  person 
ordering  them,  was  not  an  agreement  for  work  and  labor,  but 
a  contract  of  sale,  and  was  void  for  not  being  in  writing.  In- 
deed of  late  years,  the  judges,  especially  in  England,  with  the 
design,  as  they  express  it,  of  bringing  the  statute  back  to  its 
true  interpretation,  are  disposed  to  go  to  such  lengths  in  hold- 
ing cases  to  be  within  it,  that  its  construction  is  in  a  fair  way 
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of  becoming  now  more  uncertain  than  ever.  "  I  do  not,"  says 
Crampton,  J.,  in  this  case  of  the  artificial  teeth,  "  agree  to  the 
proposition  that  the  value  of  the  skill  and  labor,  as  compared 
to  that  of  the  material  supplied,  is  any  criterion  by  which  to 
decide  whether  the  contract  is  for  work  and  labor,  or  for  the 
sale  of  a  chattel.  It  bears  a  strong  resemblance  to  that  of  a 
tailor's  supplying  a  coat,  the  measurement  of  the  mouth  and 
the  fitting  of  the  teeth,  being  analogous  to  the  measurement 
and  the  fitting  of  a  garment."  Hill,  J.,  went  farther.  "  When- 
ever a  contract  is  entered  into,"  he  says,  "  for  the  manufacture 
of  a  chattel,  there  the  subject-matter  of  the  contract  is  the  sale 
and  delivery  of  the  chattel,  and  the  party  supplying  it  cannot 
recover  for  work  and  labor," — a  conclusion  which,  if  followed, 
would  overturn  a  number  of  American  cases  ; — indeed  every 
one  I  have  cited  which  was  held  not  to  be  within  the  statute. 
Justice  Blackburne,  who  also  concurred  in  this  judgment,  un- 
dertook to  lay  down  a  rule,  to  distinguish  what  was  and  what 
was  not  within  the  statute,  or  rather  what  was  a  contract  of 
sale  as  distinguished  from  one  for  work  and  labor.  "  If  the 
contract  be  such,"  he  says,  "  that  when  carried  out  it  would 
result  in  the  sale  of  a  chattel,  the  party  cannot  sue  for  work 
and  labor,  but  if  the  result  of  the  contract  is  that  the  party 
has  done  work  and  labor  which  ends  in  nothing  that  can  be- 
come the  subject  of  a  sale,  the  party  cannot  sue  for  goods  sold 
and  delivered."  He  gives  the  case  before  the  court  of  the 
artificial  teeth,  as  an*  illustration  of  the  first  part  of  this  rule, 
and  of  the  second,  the  case  'of  an  attorney  employed  to  pre- 
pare a  deed,  in  which  case  he  says,  "  it  cannot  be  said  that  .the 
paper  and  ink  he  used  in  the  preparation  of  the  deed,  are  goods 
sold  and  delivered." 

The  effect  of  the  rule  here  laid  down  is,  to  convert  every 
case  of  work  and  labor  into  a  contract  of  sale,  if  the  result  of 
the  work  and  labor  be  a  product  or  moveable  thing,  which  is 
capable  of  transfer  by  delivery — a  construction,  in  my  judg- 
ment, unwarranted  by  the  language  which  was  used  in  the 
enactment  of  the  Statute  of  Fraud,  and  the  sense  in  which  that 
language  has  been  interpreted  by  judicial  decision  for  more 
than  a  century  and  a  half. 
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"What  the  statute  declared  must  be  in  writing  to  be  valid, 
was  any  contract  for  the  sale  of  goods,  wares,  or  merchandise 
for  the  price  of  £10  or  upwards.  What  was  meant  by  these 
words,  goods,  wares,  and  merchandise,  at  the  time  of  their 
enactment,  not  simply  their  etymological  meaning,  but  what 
was  understood  by  them  in  their  popular  and  in  their  legal 
sense,  may  be  ascertained  by  referring  to  the  English  diction- 
aries by  which  they  were  first  defined.  They  are  not  to  be 
found  in  the  earlier  works,  for  the  reason  that  the  first  English 
dictionaries  were  limited  to  -the  explanation  of  foreign  or  un- 
usual words,  or,  as  expressed  in  their  titles,  were  "exposi- 
tors," or  "  interpreters  of  hard  words." 

The  earliest  work  in  which  the  meaning  of  words  in  ordi- 
nary and  popular  use  was  given  is  "  Phillip's  New  World  of 
Words,"  the  first  edition  of  which  appeared  twenty  years  be- 
fore the  passage  of  the  statute.  In  this  work,  I  quote  from  the 
sixth  edition,  which  appeared  after  the  passage  of  the  statute, 
the  meaning  of  the  word  merchandise  is  given  as  follows : 
"commodities  or  goods  to  trade  with  ;"  and  this  exact  defini- 
tion is  given  in  the  succeeding  dictionaries  of  Kersey,  Martin, 
and  Bailey.  It  is  said,  in  the  Glossographia  Anglicana  Nova, 
that  the  word  came  into  use  as  a  term  to  designate  the  goods 
and  wares  exposed  to  sale  in  fairs  and  markets,  which  is  aflBrmed 
also  in  CoweWs  Law  Interpreter,  edition  of  1708.  The  word 
"  wares  "  is  defined  for  the  first  time  in  Cotgrave's  Dictionary, 
of  1632,  as  "  merchandise,"  and  in  Phillip's  New  World  of 
Words,  as  "  merchandise,  commodities ;"  and  this  is  the  defi- 
nition successively  given  to  it  down  to  the  time  of  Johnson  ; 
showing  that,  up  to  the  middle  of  the  last  century,  it  was  re- 
garded as  having  exactly  the  same  meaning  as  merchandise  r 
and,  indeed,  such  would  seem  to  have  been  the  understanding 
of  Johnson,  who  defines  it,  "  commonly,  something  to  oe 
soid." 

The  first  exposition  I  have  found  of  the  word  "  goods  "  is  in 
Bailey's  large  dictionary  of  1732.  He  defines  it  simply  "  mer- 
chandise;" and  by  Johnson,  who  followed  as  the  next  lexico- 
grapher, it  is  defined  to  be  "  moveables  in  a  house,  personal  or 
moveable  estate,  wares,  freight,  merchandise." 
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The  Revised  Statutes  of  this  State  substituted  the  word 
"  chattels  "  for  "  wares  or  merchandise,"  but,  like  many  other 
changes  of  language  in  the  revision,  this  was  evidently  for  con- 
ciseness, and  not  with  a  view  of  changing  the  sense  (see  Notes 
to  Rev.  Stat.,  pp.  84,  85.)  The  lexicographers  and  other  au- 
thorities cited  show  that  what  was  understood  by  the  words 
"  goods,  wares,  or  merchandise,"  when  the  statute  was  enacted 
and  for  a  century  afterwards,  were  the  commodities  bought  and 
sold  in  trade  and  commerce,  which  would  not  include  a  set  of 
artificial  teeth,  as  they  are  not  bought  and  sold  in  that  way,  but 
made  only  for  the  person  ordering  them.  There  is  no  very 
material  difference  between  the  dentist  who  removes  the  de- 
cayed teeth  and  replaces  them  with  an  artificial  set,  which  he 
makes  and  adapts  to  the  mouth  of  the  particular  person,  and 
the  surgeon  who  replaces  a  broken  limb,  or  performs  any  of 
those  operations  by  which  a  lost  or  decayed  part  of  the  human 
body  is  replaced,  as  to  restore  the  nose,  when  it  has  been 
lost,  by  skillfully  drawing  the  skin  down  from  the  fore- 
head, and  by  that  operation  constructing  a  new  nose  of  the 
shape  and  appearance  of  the  former  one.  They  are  both  acts 
of  work  and  labor,  and  to  call  either  of  them  contracts  of  sale 
is  to  ignore  the  distinction  which  separates  an  agreement  for 
work  and  labor  from  a  contract  for  the  sale  of  a  thing.  There 
is  nothing  in  a  set  of  artificial  teeth  which  the  dentist  fabricates 
for  the  mouth  of  the  person  who  orders  them,  that  is  capable 
of  sale  in  the  ordinary  course  of  trade  or  commerce,  unless  it 
should  be  the  materials  of  which  they  are  composed  ;  and  this 
may  be  said  of  Justice  .Blackburn's  illustration  of  the  deed 
which  the  attorney  draws,  as  the  paper  upon  which  it  is  written 
is  capable  at  least  of  sale  for  use  in  the  paper  mill.  In  fact,  it 
has  been  held  in  this  country  that  the  paper  upon  which  a  deed 
or  note  is  written,  makes  it  a  chattel,  irrespective  of  what  is 
written  upon  it,  so  as  to  bring  it  within  the  words  of  a  statute 
authorizing  suits  to  compel  the  delivery  of  "  goods  and  chattels." 
(Mills  v.  Gore,  20  Pick.  28 ;  Clapp  v.  Shephard,  23  Id*  228 ; 
.Baldwin  v.  Williams,  3  Met.  367.) 

The  case  of  the  ordering  of  the  chariot  (Towers  v.  Oslvrne, 
supra],  appears  to  be  the  first  reported  case  under  the  17th 
VOL.  in. — 33 
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section  of  the  statute.  The  contract  there  was  held  not  to  be 
within  it,  for  the  reason  that  the  enactment  meant  only  a  con- 
tract for  the  actual  sale  of  goods,  where  the  buyer  is  immedi- 
ately answerable,  without  time  given  him  by  special  agreement, 
and  the  seller  is  to  deliver  the  goods  immediately.  This  case 
was  decided  within  fifty  years  after  the  passage  of  the  statute, 
and  Lord  Loughborough,  in  commenting  upon  it  in  Rondeau 
v.  Wyatt,  (2  H.  Bl.  67,)  said  "  that  it  was  plainly  out  of  the 
statute,  because  it  was  for  work  and  labor  to  be  done  and  ma- 
terials and  things  to  be  found,  which  is  different  from  a  mere 
contract  of  sale,  to  which  species  of  contract  alone  the  statute 
is  applicable."  Here  the  line  of  separation  is  clearly  marked, 
affording  a  broad  distinguishing  rule,  which  was  recognized 
and  acted  upon  for  more  than  a  century  after  the  passage  of 
the  act. 

Indeed,  this  was  understood  to  be  the  proper  construction 
of  the  statute,  and  to  be  the  law  both  in  this  country  and  in 
England  thirty  years  ago,  by  a  jurist  so  careful,  accurate  and 
eminent,  as  Chancellor  Kent,  who,  in  the  text  of  his  commen- 
taries, says,  "  that  if  the  subject  of  the  contract  does  not  exist 
in  rerum  natina,  at  the  time  of  the  contract,  but  remains  there- 
after to  be  fabricated  out  of  the  raw  materials,  or  materials  not 
put  together,  it  is  consequently  incapable  of  delivery,  and  not 
within  the  statute  ;"  and  subsequently  in  a  note,  after  examin- 
ing the  English  and  American  authorities,  he  deduced  from 
them  what  he  supposed  to  be  the  rule,  as  follows :  "  If  the  arti- 
cles sold  exists  at  the  time  in  solido,  and  is  capable  of  delivery, 
the  contract  is  within  the  statute,  but  if  the  article  is  to  be 
afterwards  manufactured  or  prepared  by  work  and  labor  for 
delivery,  the  contract  is  not," — (2  Kent's  Com.  4  id.  504, 
51l7i.),  a  rule  which  had,  at  least,  the  merit  of  a  well  defined 
distinction,  easily  understood,  and  which  could  be  readily  ap- 
plied, but  which,  in  the  reactionary  movement  that  has  since 
taken  place,  has  even  in  this  country  been  materially  departed 
from. 

In  the  early  part  of  the  last  century  a  question  arose 
whether  stocks  or  shares  in  a  mining  company  were  "  goods, 
wares  or  merchandise,"  within  the  meaning  of  the  seventieth 
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section,  and  the  ground  upon  which  the  objection  was  raised, 
that  merchants  trafficed  in  stocks,  and  at  that  time,  1725,  very 
largely,  may  be  adverted  to  as  explanatory  of  the  meaning 
that  was  then  attached  to  these  words.  The  point  was  not 
then  determined,  the  judges  being  equally  divided,  and  it  re- 
mained unsettled  in  England  until  about  thirty  years  ago, 
when  it  was  finally  decided  that  stocks  were  not,  within  the 
statute,  " goods,  wares  or  merchandise,"  "because,"  said  the 
Vice  Chancellor,  Sir  Lancelot  Shad  well,  (Duncruft  v.  Albrecht, 
12  Sim.  198,)  "goods,  wares  or  merchandise  are  capable  of 
being  in  part  delivered.  If  there  is  an  agreement  to  sell  a 
quantity 'of  tallow  or-  hemp,  you  may  deliver  a  part,  but  the 
delivery  of  a  part  is  not  a  transaction  applicable,  as  I  appre- 
hend, to  such  a  subject  as  railway  shares,"  and  this  decision 
was  affirmed  by  the  Lord  Chancellor.  Stocks  bought  and  sold 
by  oral  agreement,  are  as  fully  within  the  evil  which  the  stat- 
ute meant  to  suppress  as  the  making  of  a  set  of  artificial  teeth 
could  be,  and  if  the  reason  which  excepts  the  former  from  the 
operation  of  the  statute  is,  that  they  are  incapable  of  delivery 
in  part,  it  equally  applies  to  a  set  of  artificial  teeth,  or  any 
other  separate  or  entire  thing  which  cannot  be  delivered  in 
part. 

This  ground  of  exception,  the  incapability  of  a  partial  de- 
livery, has  been  distinctly  repudiated  in  this  country,  and  it 
has  been  held  in  Massachusetts  and  Connecticut,  that  stocks  or 
shares  in  an  incorporated  company  are  embraced  by  the  words, 
goods,  wares  and  merchandise  •  that,  there  is  nothing  in  the 
nature  of  stocks  or  shares,  which  in  reason  and  sound  policy, 
should  exempt  contracts  respecting  them  from  the  operation 
of  the  statute  ;  that  so  large  an  amount  of  property  is  now  in- 
vested in  them,  and  as  the  ordinary  indicia  of  property  arising 
from  delivery  cannot  take  place,  there  is  a  peculiar  reason  for 
extending  the  provisions  of  the  statute  to  them ;  that  the  cir- 
cumstances, they  cannot  be  actually  accepted  and  received,  is- 
not  at  all  conclusive,  and  would  be  a  wrong  and  forced  con- 
struction of  the  statute.  (Tisdale  v.  Harris,  20  Pick.  13 ; 
North  v.  Forest,  15  Conn.  401,  and  see  Calvin  v.  Williams,  3 
Har.  &  J.  38.)  The  grounds,  therefore,  upon  which  the  Eng- 
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lish  Court  of  Chancery,  in  the  case  cited,  and  the  common  law 
courts,  in  Humble  v.  Mitchell,  (11  Adol.  &  Ell.  205  ;  and 
2empest  v.  Kilner,  2  Mann.  Gr.  &  Sc.  300),  held  that  stocks 
were  not  within  the  statute,  is  relied  upon  in  the  American 
cases,  as  an  especial  reason  why  they  should  be  included. 

It  has  been  decided  in  Maine  that  the  sale  of  a  promissory 
note  is  within  the  statute,  and  in  New  Hampshire  that  it  is  not. 
(Gooch  v.  Holmes,  41  Maine,  523  ;  Whittemore  v.  Gibbs,  4 
Fost.  N.  H.  484.)  It  has  been  held  in  England  that  the  sale  of 
a  patent  right,  a  very  important  species  of  property  at  the 
present  day,  is  not  within  the  statute,  (Chanter  v.  Dickinson, 
5  Man.  &  Gr.  253,)  whilst  if  the  decision  in  the  New'  England 
cases  I  have  cited  respecting  stocks  is  to  be  followed,  it  cer- 
tainly would  be. 

This  state  of  things  in  respect  to  the  construction  and 
meaning  of  a  provision  in  a  statute  which  has  been  in  existence 
for  nearly  two  centuries,  is  not  now  very  pleasant  to  contemp- 
late in  view  of  what  has  been  the  experience  of  the  past 
respecting  it.  "  No  act,"  says  Mr.  Evans  in  his  notes  to  the 
collection  of  the  statutes,  "  has  been  productive  of  greater 
litigation  in  settling  its  construction."  Daines  Barrington 
said  seventy-five  years  ago,  that  it  was  the  common  impression 
then,  that  it  had  not  been  expounded  at  a  less  expense  than 
one  hundred  thousand  pounds,  and  Chancellor  Kent  about 
forty  years  afterwards,  was  of  the  opinion  that  it  had  then  cost 
upwards  of  a  million  pounds  sterling.  Lord  Nottingham 
thought  every  line  of  it  worth  a  subsidy;  but  lie  was  the 
father  of  the  act,  or  claimed  the  merit  of  having  brought 
in  the  bill ;  (Ash  v.  Abdy,  3  Swanst.  664.)  whilst  Lord  Main- 
field  considered  that  important  provisions  in  it,  which  ought  to 
be  plain  to  the  meanest  capacity,  lacked  the  certainty  requisite 
to  make  them  plain  to  the  greatest  capacity,  (Cadogan  v.  Ken- 
nett,  Cowp.  434),  and,  certainly,  the  exposition  which  has  here 
been  given  of  the  inconsistency  and  conflict  that  now  exist  as 
to  what  was  meant  by  a  contract  for  the  sale  of  goods,  wares, 
and  merchandise,  either  brings  this  provision  under  the  repeal  of 
Lord  Mansfield's  observation,  or  shows  the  folly  of  disturbing 
the  construction  so  long  given  to  these  words. 
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The  judges  who  were  first  called  upon  to  interpret  them, 
were  as  competent  as  any  of  their  successors,  and  as  well,  if 
not  better  informed  of  the  mischiefs  the  statute  was  mtented  to 
remedy.  "  Great  regard,"  says  Coke,  "ought,  in  construing  a 
statute,  to  be  paid  to  the  construction  of  the  sages  of  the  law, 
who  lived  about  the  time,  or  soon  after  it  was  made,  put  upon 
it ;  because  they  were  best  able  to  judge  of  the  intention 
of  the  makers  at  the  time  when  it  was  made,"  (Dwarris  on 
Statutes,  p.  693),  an  opinion  which  before  his  day  had  been 
compressed  into  an  axiom:  contemporanea  exposita  est  optima 
et  fortissimo,  in  lege. 

Chief  Justice  Best  said  in  Procta  v.  Jones,  (2  Carr.  &  P. 
532),  that  "the  Statute  of  Frauds  was  much  objected  to  at  the 
time  of  its  passage,  and  that  the  judges  appeared  anxious  to 
get  rid  of  it,  but  in  later  times  became  desirous  to  give  to  it  its 
full  effect;"  and  this  loose  statement,  made  upon  a  trial  at 
nisoprius,  has  recently  been  followed  up  by  Justice  E.  Darwin 
Smith  in  Mead  v.  Case,  (33  Barb.  206),  who  says  that  "  the 
English  courts  started  off  and  long  continued  in  the  practice, 
if  not  in  the  theory,  of  regarding  the  statute  unfavorably,  and 
its  simple  text  was  persistently  for  many  years  nullified,  per- 
verted, or  evaded  by  numerous  decisions."  "No  reference  is 
made  by  either  of  these  judges  to  any  authority  for  this  state- 
ment, and  I  have  looked  in  vain  over  the  contemporary  period 
for  anything  to  corroborate  it.  Chief  Justice  Best  made  the 
remark  above  quoted,  a  century  and  a  half  after  the  statute 
was  passed.  He  could  have  no  better  means  of  information 
than  we  possess,  and  so  far  from  finding  either  of  these  state- 
ments sustained,  the  result  of  my  examination  convinces  me, 
that  the  judge  interpreted  the  statute  in  no  hostile  spirit  what- 
ever, but  experienced  great  difficulty  in  understanding  some  of 
its  provisions,  from  what  is  now  universally  conceded  to  have 
been  the  imperfect  manner  in  which  the  act  was  drawn  ;  and  it 
is  difficult  to  see,  why  they  should  seek  to  "  evade  and  nullify" 
the  seventeenth  section,  when  the  effect  of  having  contracts  in 
writing,  was  greatly  to  abridge  their  own  labors  by  releasing 
them  from  the  difficulties  incident  to  interpreting  agreements 
founded  only  upon  parol  testimony. 
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The  courts  of  equity  have  also  been  assailed  for  invading  toe 
statute,  because  they  compelled  the  performance  of  parol  agree- 
ments where  the  agreement  is  admitted  by  the  defendant  in  his 
answer.  But  courts  of  equity  exercised  this  jurisdiction  upon 
the  ground  that,  as  the  statute,  as  was  expressed  in  its  title,  was 
**  An  act  for  prevention  of  frauds  and  perjuries,"  there  could  be 
no  danger  of  fraud  or  perjury  when  the  defendant  admitted  the 
agreement.  (Symcmdton  v.  Tweed,  Prec.  in  Che.  374.)  But 
this  was  denied  in  the  law  courts  by  Lord  Loughborough,  upon 
the  ground  that  compelling  the  party  to  answer  put  him  under 
a  great  temptation  to  commit  perjury  by  denying  the  agree- 
ment, and,  upon  the  further  ground,  that  the  prevention  of  per- 
jury was  not  the  sole  object  of  the  act,  but "  to  lay  down  a 
clear  and  positive  rule  for  determining  when  the  contract  of 
sale  was  complete,  to  prevent  confusion  and  uncertainty  in  the 
transactions  of  mankind,"  which  was  adding  an  intention  by 
interpretation,  for  the  preamble  of  the  act  is  in  these  words : 
"  For  prevention  of  many  fraudulent  practices  which  are  com- 
monly endeavored  to  be  upheld  by  perjury  and  subornation  of 
perjury ;  be  it  enacted,  &c."  (29  Ch.  II,  c.  3),  which  would  seem 
alike  to  be  a  very  clear  indication  of  the  purpose  for  which  it 
was  passed  and  of  the  mischief  it  was  designed  to  remedy,  and,  as 
far  as  it  is  relied  on,  is  an  answer  to  both  of  the  grounds  taken 
by  Lord  Loughborough.  But  weight  was  given  by  courts  of 
equity  to  those  grounds  for  insisting  upon  the  application  of  the 
statute,  and  the  rule,  as  first  acted  upon,  was  modified,  by  hold- 
ing that  notwithstanding  the  admission,  the  defendant  might  in- 
sist upon  the  statute  and  thus  defeat  any  recovery  upon  the 
agreement,  and  though  this  seems  to  be  very  inconsistent,  the 
rule,  as  thus  modified,  is  now  regarded  as  impregnably  settled 
by  authority.  (Browne  on  Statute  of  Frauds,  §  493.) 

The  rule  in  equity  is  at  least  settled.  But  in  the  courts  of 
law,  especially  in  the  English  courts,  this  important  provision 
of  the  statute  respecting  contracts  of  sale,  is  as  fully  thrown 
open  for  judicial  consideration  and  discussion  as  it  was  in  the 
beginning,  and,  what  the  community  have  a  right  to  expect, 
some  stability  in  the  construction  of  an  enactment  affecting  all 
engaged  in  trade  or  commerce,  or  who  follow  those  handicrafts 
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in  which  their  labor  and  skill  is  combined  with  the  materials 
they  use,  would  seem  to  be  regarded  as  of  little  consequence. 

Under  a  system  like  ours,  in  which  the  rights  of  individuals 
are  determined  by  positive  rules  and  the  authority  of  adjudged 
cases,  it  is  of  more  importance  that  a  rule  of  construction  should 
be  stable  than  that  it  should  be  logically  correct,  and  if  it  is  to 
be  constantly  fluctuating  and  uncertain,  as  appears  now  to  be 
the  tendency  in  regard  to  this  provision  respecting  sales,  it  were 
as  well  to  be  relieved  from  the  authority  of  precedents  alto- 
gether and  follow  the  nations  that  adhere  to  the  systems  of  the 
civil  law. 

This  disposition  to  extend  the  operation  of  the  section  re- 
specting sales,  over  what  may  be  regarded  as  at  least  doubtful 
or  uncertain  cases,  arises  from  the  desire  to  give  to  the  statute 
greater  effect,  as  I  judge  from  the  high  eulogiurns  pronounced 
by  judges  upon  the  wisdom  and  policy  of  its  provisions.  It  is 
not  the  province  of  judges  to  expound  a  statute  according  to 
their  opinion  of  its  wisdom  and  utility  (Dwarris,  1  Evans,  21iw.) ; 
but  to  declare  what  was  enacted  ;  what  was  the  meaning  and 
intention  of  the  framers  of  the  act,  and,  where  that  has  been 
ascertained  by  judicial  decision  long  acquiesced  in,  courts  are 
not  warranted  in  disturbing  it  upon  the  ground  that  greater 
effect  ought  to  be  given  to  the  statute.  This  is  not  interpreta- 
tion, but  judicial  legislation,  and  the  only  excuse  that  could  be 
made  for  it,  is  the  one  now  given,  that  the  judges  would  not, 
after  the  passage  of  the  statute,  carry  it  out,  or  give  effect  to  its 
provisions,  which,  so  far  as  I  can  learn,  has  been  assumed  only 
from  the  construction  put  at  the  present  day  upon  their  deci- 
sions. It  certainly  cannot  be  applied  to  Lord  Lough  borough, 
who,  in  distinguishing  the  case  of  the  ordering  of  the  chariot 
as  one  of  work  and  Ipbor,  and  therefore  not  within  the  statute, 
took  especial  occasion  to  commend  the  wisdom  of  the  provision 
therein  respecting  sales. 

If  this  reactionary  movement  grows  out  of  the  belief  that  it 
will  tend  to  coerce  men  in  a  greater  degree  to  put  their  contracts 
in  writing,  it  is  a  vain  expectation,  for,  in  the  complicated  and 
rapid  transaction  of  business  at  the  present  day,  men  have 
neither  the  disposition  nor  the  time  to  put  all  they  agree  to  in 
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writing.  Large  commercial  transactions  are  entered  into  and 
consummated  every  day  upon  oral  agreements  that  could  not 
be  legally  enforced,  the  only  effect  of  the  statute  being  to  keep 
such  contracts  out  of  the  courts  and  to  leave  them  to  the  good 
faith  &nd  integrity  of  the  parties. 

Whatever  opinion  may  be  entertained  of  the  beneficial  work- 
ing of  this  provision  of  the  statute  as  a  general  regulation,  its 
effect  in  the  courts  is  not  to  augment  or  promote  commercial 
morality  in  the  particular  instances,  for  in  my  long  experience 
in  presiding  at  the  trial  of  causes,  I  have  almost  invariably  seen 
it  resorted  to  to  defeat  a  contract  or  engagement  fairly  entered 
into,  when,  by  reason  of  the  depreciation  in  value  of  the  thing 
ordered,  or  like  cause,  it  was  found  convenient  to  get  rid  of  the 
obligation  ;  and  if  the  statute  is  to  be  carried  now  by  judicial 
construction  to  the  extent  of  declaring  absolutely  void,  unless 
it  is  in  writing,  every  engagement  to  make  or  pay  for  a  thing,  the 
possession  or  transfer  of  which  can  pass  by  delivery;  if  this 
is  to  enter  into  and  govern  in  all  the  transactions  of  every  day 
life,  to  every  article  ordered  or  requisite,  in  the  supply  of  our 
wants,  necessities  or  luxuries,  then  it  is  prescribing,  as  a  condi- 
tion to  the  validity  of  the  transaction,  what  is  simply  impracti- 
cable— what  will  not  and  cannot  be  complied  with,  and  the 
great  bulk  of  such  transactions  will  be  practically  left  to  the 
integrity  of  the  parties,  and  the  statute  invoked  in  aid  of  those 
who  wish  to  get  rid  of  their  engagements. 

If,  as  we  have  a  right  to  presume  from  the  preamble,  the 
object  of  the  statute  was  to  prevent  frauds  and  perjuries,  and 
as  a  means  to  that  end,  a  contract  of  sale  was  not  allowed  to  be 
established  by  oral  testimony,  because  it  was  a  kind  of  evi- 
dence that  could  be  readily  fabricated,  and  otherwise  defective 
and  uncertain,  it  is  to  be  remembered  that  the  rules,  which 
regulate  the  introduction,  the  bearing  and  the  weight  of  testi- 
mony, were  more  imperfectly  understood  then  than  they  are 
now.  Baronet  Gilbert's  treatise  upon  the  law  of  evidence  was 
not  published  until  three  quarters  of  a  century  after  the  passage 
of  the  statute,  and  even  that  treatise,  though  extravagantly 
eulogized  by  Blackstone,  is  characterized  now  as  "  a  very 
meagre  production,"  (Marvin's  Legal  Bib.  384),  and  how  little 


KEW  YOEK— MAY,  1871.  521 

The  Passaic  Manufacturing  Company  v.  Hoffman. 

the  tests  which  are  now  every  day  applied  to  parol  evidence 
were  then  understood,  resorted  to  or  allowed,  is  familiar  to 
every  one  who  has  perused  the  State  trials. 

As  a  means  of  preventing  fraud  and  perjury,  the  statute 
was  founded  in  the  same  general  policy  which  excluded  the 
parties  themselves  from  being  witnesses,  or  any  one  who  had 
the  remotest  interest  in  the  result, — a  practice  which,  after 
being  tested  and  tried  for  several  centuries,  has  been  deliber- 
ately abandoned  both  in  England  and  in  this  country,  a  change 
which  so  far  from  producing  any  injurious  consequences  has 
aided  the  administration  of  justice.  "  Great  apprehensions," 
says  Lord  Mackenzie,  in  his  recent  work  upon  the  Eoman  Law 
(p.  33 1 ,  2  ed.),  "  were  entertained  that  these  changes  might 
open  the  door  to  perjury,  but  experience  has  demonstrated 
that  the  latitude  allowed  under  the  new  system,  all  objections 
to  credit  being  duly  weighed,  is,  on  the  whole,  highly  beneficial, 
by  enabling  courts  of  law  to  reach  the  truth  in  a  multitude  of 
cases  where  the  ends  of  justice  were  formally  defeated  by  ex- 
cluding the  testimony  of  the  parties  best  acquainted  with  the 
facts  in  dispute."  Yery  possibly  some  such  considerations,  as 
those  I  have  suggested,  led  a  judge,  so  recent  and  so  experi- 
enced as  Lord  Campbell,  to  declare  that  it  would  be  better  if 
the  statute  were  abolished  ;  to  which  may  be  added  the  remark 
of  Lord  Mansfield  long  ago,  that  the  principles  and  rules  of 
the  common  law,  as  developed  and  applied,  were  calculated  to 
attain  every  end  sought  by  the  statutes  against  frauds.  (Cado- 
gan  v.  Kennett,  Cowp.  434),  and  the  observation  of  Coke  that 
in  his  long  career  he  had  kno'wn  but  of  two  questions  occurring 
upon  the  right  of  descent  by  the  common  law, — that  the 
greatest  questions  arise  not  upon  its  rules  and  principles,  but 
upon  conveyances,  wills,  or  instruments  drawn  b}7  the  un- 
learned, or  upon  statutes  (Co.  Rep.,  preface  to  Part  II). 

The  enactment  in  the  statute  respecting  sales  may  be  a 
salutory  one  to  protect  men  from  having  claims  established 
against  them  by  false  testimony,  or  the  proof  of  which  rests  only 
in  human  memory,  and,  it  may  be  said,  that  it  is,  as  a  public 
regulation,  productive  of  no  especial  injustice,  where  the  omis- 
sion to  put  the  agreement  in  writing  is  attended  by  no  other 
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effect  than  the  failure  to  get  the  profit  or  advantage,  that  was 
anticipated  from  the  sale.  But  if  it  is  the  understanding  of 
both  parties  that  an  article  is  to  be  produced  in  whole  or  in  a 
material  degreej  by  the  work  and  labor  of  one  of  them,  which 
would  not,  at  the  time,  have  been  bestowed  but  for  their  agree- 
ment ; — then  the  refusal  of  the  other  party  to  take  the  article 
and  pay  for  it  when  it  is  made,  is  not  merely  a  failure  on  the 
part  of  him  that  produced  it  to  get  the  anticipated  benefit,  but 
it  may  subject  him  to  a  direct  and  absolute  loss,  by  the  article 
being  thrown  upon  his  hands.  Any  rule  of  law,  or  any  rule  of 
construction  that  will  sanction  this,  is  unjust  in  its  operation, 
and  the  public  considerations  upon  which  the  statute  was 
founded  do  not  demand  that  it  should  be  carried  to  this  extent. 
It  has  required  only  contracts  of  sale  to  be  in  writing,  and 
where  work  and  labor  has  entered  in  any  material  degree  into 
the  creation  of  the  thing  bargained  for,  so  as  to  make  it  doubt- 
ful whether  it  is  a  contract  of  sale  or  not,  courts  are  not  called 
upon  to  find  nice  distinctions,  or  resort  to  rigid  rules  o^  inter- 
pretation, that  it  may  be  brought  within  the  operation  of  the 
statute,  and  declared  void,  because  it  is  not  in  writing.  Jus 
summum  soepe  est  malitia,  is  the  observation  of  the  Latin  poet, 
and  we  are  told  by  Coke  that  even  poets  may  be  cited  as  author- 
ities in  expounding  the  law.  Authoritates  philosophorum  medi- 
corum  et  poetarum  sunt  in  causis  allegandce  et  tenendc/e.  (Co. 
Lit.  264.) 

I  have  gone  into  this  extended  examination  for  the  reason 
that  the  case  now  before  us  is  a  peculiar  and  a  close  one,  as 
the  statute  is  now  interpreted.  The  plaintiffs  were  manufac- 
turers of  an  article  known  as  "  warps,"  and  the  defendants  of 
"  market  nets,"  an  article  in  the  fabrication  of  which,  it  would 
seem,  warps  were  used.  On  the  25th  of  March,  1867,  the  de- 
fendants went  to  the  plaintiff's,  that  the  latter  might  fill  an 
order  for  warps,  and  repeated  orders  for  them,  if  they  could 
do  so,  upon  the  terms  upon  which  all  warps  had  been  furnished 
to  the  defendants  for  the  preceding  three  years,  and  at  the  low- 
est market  price,  and  that  the  defendants  would  pay  for  all  the 
warps  purchased  in  one  month  at  the  end  of  the  following 
month.  The  next  day  the  plaintiffs  answered  by  letter  that 
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they  would  make  100  warps  for  the  defendants,  at  70  cents  per 
pound,  upon  the  terms  proposed,  cash  at  the  end  of  the  month 
following  the  month  of  delivery  ;  to  which  the  defendants  re- 
plied by  letter,  that  they  did  not  know  their  immediate  wants, 
but  said,  "  meantime,  we  wish  you  to  accept  an  order  for  50 
warps,  instead  of  100,  at  the  price  of  70  cents,  and  if  cotton 
(the  moment  this  order  is  filled)  is  no  lower,  you  will  have  our 
order  for  the  50  more."  Within  two  days  after  the  receipt  of 
this  letter,  the  plaintiifs  mailed  their  reply  addressed  to  the  de- 
fendants, advising  them  that  the  plaintiffs  accepted  the  order 
for  the  50  warps  at  70  cents,  and  would  agree  to  deliver  an- 
other 50,  if  cotton  were  no  higher  or  lower,  at  the  expiration 
of  the  delivery  of  the  first  50 ;  which  letter,  having  been 
duly  mailed  to  the  defendants,  was  sufficient  notice  of  an  ac- 
ceptance on  the  part  of  the  plaintiffs  of  the  order  for  50  warps. 
( Vassar  v.  Camp,  11  N.  Y.  441 ;  Mactier  v.  Frith,  6  "Wend. 
106.)  Twelve  of  the  warps  were  delivered  during  the  months 
of  March  and  April,  having  been  sent  for  by  the  defendants' 
superintendent,  and  were  paid  for  by  the  defendants.  The 
remaining  38  were  finished,  and  the  plaintiffs  requested  the 
superintendent  to  receive  them,  but  he  did  not.  The  plaintiffs 
then  advised  the  defendant  by  letter,  on  the  30th  of  April, 
1867, .that  the  38  had  been  finished  some  time;  that  the  super- 
intendent had  beeen  requested  to  receive  them,  but  did  not, 
and  that  the  plaintiffs  would  send  them  to  the  defendants'  fac- 
tory on  a  specified  day,  or  sooner  if  requested ;  to  which  the 
defendants  replied  by  letter  in  these  words  :  "  We  beg  leave  to 
say  that  we  accept  no  warps  which  you  have  made  without 
orders,  and  contrary  to  any  statement  of  ours.  When  we  want 
warps,  we  order  them,  or  send  for  them ;  and  when  we  don't 
order  them,  and  when  the  price  of  cotton,  upon  which  any  order 
was  based  as  a  price,  is  so  much  lowered,  the  case  is  altered  ; 
and,  too,  the  manufacture  of  nets,  for  the  present,  has  long  since 
ceased  with  us.  Warps  concerning  which  you  are  so  anxious 
to  sell,  were  not  made  for  us  any  more  than  for  any  other  manu- 
facturer, and  we  have  authorized  no  manufacturer  to  pile  up 
warps  for  us,  but  that  as  we  wanted  them  we  would  order." 
The  disingenuousness  of  this  treply  is  apparent.  The  letter 
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itself  very  clearly  discloses  that  the  reason  why  the  defendants 
did  not  wish  to  take  them  was  that  they  had  no  immediate  use 
for  them ;  that  they  had  stopped  the  manufacture  of  nets,  and 
that  when  they  resumed  it,  they  could,  in  consequence  of  the 
fall  in  the  price  of  cotton,  get  their  warps  made  at  a  cheaper 
rate. 

The  day  after  the  receipt  of  this  letter  the  plaintiffs  sent 
the  38  warps  in  a  wagon  to  the  defendants'  mills,  in  Paterson, 
New  Jersey,  and  tendered  them  to  the  defendants'  superintend- 
ent, who  replied  that  his  instructions  from  Mr.  Hoffman  were 
not  to  receive  them.  Twenty  days  afterwards,  the  president  of 
the  plaintiffs'  company  called  upon  the  defendant  Mr.  Hoff- 
man, and  informed  him  that  the  plaintiffs  had  the  balance  of 
his  order,  38  warps,  and  requested  him  to  receive  them,  which 
he  declined,  saying  that  he  had  not  ordered  them.  They  were 
then  worth  about  63  cents  a  pound.  The  plaintiffs  waited 
until  the  19th  of  June,  1867,  when  they  advised  the  defendants 
by  letter  that  they  had  sent  the  38  warps  to  an  auctioneer  in 
the  city,  to  be  sold  at  auction,  informing  the  defendants  of 
the  place,  and  of  the  day  and  hour  of  the  sale,  and  that  they 
would  hold  them  responsible  for  the  difference  between  the 
contract  price  and  the  price  they  might  bring.  They  were 
accordingly  sold  at  action,  at  the  time  and  place  named,  for  43 
cents  a  pound,  the  sale  having  been  duly  advertised  and  a  large 
number  of  persons  being  present.  The  contract  price  for  the 
38  sold  was  $1,064,  and  they  brought  at  the  auction  sale 
$617.39,  making  a  difference  of  $446.61,  which  amount  the 
plaintiffs  have  recovered  in  this  action. 

The  defendants'  superintendent  testified  that  the  warps 
were  such  as  the  plaintiffs  generally  manufactured  and  had  on 
hand.  The  spring  of  the  year  is  the  plaintiffs'  busy  season, 
and  their  superintendent  testified  that  they  did  not,  in  the 
busy  season,  have  these  warps  on  hand.  Mr.  Ridgway,  the 
president  of  the  plaintiffs'  company,  testified  that  he  did  not 
know  whether  they  had  any  warps  on  hand  when  the  first 
letter  was  received  from  the  defendants,  nor  could  he  tell  how 
many  they  had  on  hand  during  the  subsequent  correspondence ; 
that  they  were  manufacturing  similar  warps  for  other  persons 
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at  the  same  time,  that  they  were  coming  off  continually,  every 
half  hour,  as  they  were  manufacturing  this  class  of  goods  all 
the  while ;  that  he  could  not  say  that  they  were  ready  all  the 
time  to  deliver  the  whole  of  them,  that  whenever  a  demand 
was  made,  they  were  ready  to  fill  the  order;  but  I  do  not  un- 
derstand by  this  remark,  that  they  were  ready  to  fill  the  order 
for  the  fifty  warps  when  it  was  received,  but  that  they  were 
ready  to  supply  the  defendants  as  they  wanted  them,  for  the 
defendants'  superintendent  testified  that  the  plaintiffs'  superin- 
tendent came  to  the  defendants'  mill  and  said,  "  our  folks  and 
your  folks  have  made  an  agreement  about  warps,"  and  that  he, 
the  defendants'  superintendent,  was  to  receive  the  warps,  as 
and  when  he  wanted  them,  and  he  swore  that  he  sent  for  six 
warps  at  a  time ;  that  he  sent  twice  and  received  six  warps 
each  time ;  Mr.  Hoffman,  the  defendant,  having  told  him  that 
he  was  to  go  to  the  plaintiffs'  and  get  warps  when  he  wanted 
them.  Mr.  Bldgway,  the  president,  also  testified  that  the  cot- 
ton was  not  bought  for  the  defendants  nor  the  yarn  in  the 
spool  made  for  them  particularly ;  that  the  plaintiffs  were  in 
the  habit  of  'manufacturing  this  kind  of  warps ;  that  they  sel- 
dom kept  them  on  hand,  and  had  frequent  orders  for  them  ; 
that  they  were  not  standard  articles ;  that  there  was  no  market 
price  for  such  warps  at  the  time  of  the  sale,  and  that  they  are 
an  article  not  usually  sold  at  auction,  the  witness  never  having 
seen  any  sold  in  that  way  except  in  this  instance. 

I  think  this  must  be  regarded  as  an  agreement  between  the 
plaintiffs  and  the  defendants  for  the  manufacture  of  the  fifty 
warps,  and  that  it  was  not  a  contract  of  sale  within  the  mean- 
ing of  the  statute.  It  has  several  distinguishing  features.  In 
the  first  place,  the  article  is'  one  of  a  peculiar  kind.  In  the 
next  place,  the  number  contracted  for  was  to  be  produced  and 
delivered  as  the  defendants  wanted  them.  In  the  third  place, 
it  is  a  fair  presumption,  from  the  evidence,  that  they  were  all 
manufactured  after  the  order  for  them  was  accepted.  Wilson, 
the  defendants'  superintendant,  said  they  were  such  as  the 
plaintiffs  generally  manufactured  and  had  on  hand.  Ridgway, 
the  president,  could  not  say  whether  they  had  usually  warps  of 
this  description  on  hand  from  the  time  that  the  contract  was 
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made,  and  the  residue  of  the  warps  were  ready  for  delivery,  but 
left  it  to  be  inferred  the  thing  had  not,  by  the  statement  that  it 
was  the  spring  of  the  year,  which  he  declared  was  generally  a 
busy  time  with  the  plaintiffs,  and  the  testimony  of  the  plain- 
tiffs' superintendant  is  explicit  upon  this  point,  for  he  swears 
that  the  plaintiff  did  not,  in  the  busy  season,  have  these  warps 
on  hand.  He  was  the  one  who  would  necessarily  know,  and 
his  statement  must  be  regarded  as  decisive,  there  being  nothing 
to  impeach  it  in  the  testimony  of  the  plaintiffs,  or  in  the  loose, 
general  statement  of  the  defendants'  superintendent.  Fourthly, 
the  evidence  warrants  the  conclusion  that  the  agreement  con- 
templated that  the  warps  were  to  be  of  the  plaintiffs'  manufac- 
ture. This,  I  think,  is  indicated  sufficiently  by  a  passage  in  the 
very  letter  in  which  the  order  is  given  by  the  defendants  for  the 
fifty  warps  and  the  promise  held  out  of  a  further  order  for  fifty 
more,  which  passage  is  in  these  words,  at  the  end  of  the  letter : 
"Finding  your  warps  uniform  we  shall  be  faithful  to  you" 
which  brings  the  case  within  the  distinction  relied  upon  in 
Hight  v.  Ripley  (supra),  that  it  is  the  labor  and  skill  of  the 
person  to  whom  the  order  is  given,  combined  with  the  material, 
that  is  contracted  for,  and  to  which  the  other  party  is  entitled, 
and  which  distinguishes  it  from  Gardiner  v.  Jay  (supra),  in 
which,  to  quote  from  the  work  of  Mr.  Browne,  it  was  clearly 
no  part  of  the  bargain  that  the  vendor  should  manufacture  the 
candles.  (Browne  on  the  Statute  of  Frauds,  §  308,  3  ed.) ; 
and  lastly,  between  the  time  when  the  order  was  accepted,  the 
29th  of  March,  186T,  and  the  30th  of  April,  1867,  when  the 
defendants  were  advised  by  letter  that  the  "  balance  of  the 
order  had  been  finished  some  time,"  there  was  a  rapid  deprecia- 
tion in  the  value  of  the  article,  having  fallen  during  the  month 
of  March  and  April  from  85  to  65  cents  a  pound,  and  after- 
wards down  to  60  cents,  a  point  reached  on  the  21st  of  June, 
186Y,  in  view  of  which  it  might  be  that  the  plaintiff  would  not 
have  made  those  fifty  warps  at  that  time  but  for  the  fact  that 
they  had  an  order  from  the  defendants  to  manufacture  that  spe- 
cific quantity,  at  a  specific  price. 

Though  I  do  not  regard  this  as  a  contract  of  sale,  and  think 
that  our  decision  should  be  put  upon  that  ground  as  the  proper 
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disposition  of  the  case,  still  if  it  were  necessary  to  hold  it  to  be 
a  contract  of  that  description  within  the  meaning  of  the  stat- 
ute, the  judgment  entered  upon  the  report  of  the  referee  would 
still  be  correct. 

It  may  be  doubtful  if  there  was  sufficient  proof  of  a  memo- 
randum in  writing  of  the  contract  subscribed  by  the  parties  to 
be  charged.  (2  Rev.  Stat.  140,  §  3,  subd.  1.)  It  is  not  neces- 
sary that  it  should  be  comprised  in  one  paper.  It  may  be  em- 
braced in  several,  but  they  must  be  connected  with,  and  refer 
to,  each  other,  and  the  mutual  relation  of  the  writings  must  ap- 
pear upon  the  face  and  cannot  be  established  by  parol  evidence, 
it  being  the  policy  of  the  statute  to  take  the  cases  enumerated 
entirely  out  of  the  reach  of  verbal  testimony.  ( Wright  v. 
Weeks,  25  N.  Y.  153 ;  Stacker  v.  Partridge,  2  Eobt.  193  ; 
Greenleaf  on  Evidence,  §  268  ;  Browne  on  the  Statute  of  Frauds, 
346,  3  ed.,  and  cases  there  cited.) 

In  the  case  before  us,  the  defendants'  letter  was  simply  a 
proposal  that  the  plaintiff  should  accept  an  order  for  fifty  warps 
instead  of  one  hundred,  at  the  price  of  seventy  cents.  This 
was  the  exact  language  used,  and,  the  existence  of  a  contract  or 
not,  depended  on  the  acceptance  of  the  order  upon  the  terms 
proposed.  The  acceptance  was  by  letter,  but  the  contents  of 
this  letter,  as  well  as  the  fact  that  it  was  mailed  to  the  defend- 
ants, was  established  by  parol  evidence.  No  exception  was 
taken  to  the  proof,  and  as  the  letter  is  presumed  to  have  reached 
the  defendants  in  due  course  of  mail,  and  might  have  been  pro- 
duced by  them  before  the  referee,  it  may  be  that  this  was  suf- 
ficient proof  of  an  acceptance  in  writing.  (Watts  v.  Ainsworth, 
6  Law  T.  N.  S.  252.)  But  if  there  be  doubt  on  this  point,  there 
was  sufficient  evidence  of  a  delivery  and  acceptance  of  a  part 
of  the  warps,  to  take  the  case  out  of  the  operation  of  the  statute. 

The  agreement  was  an  entirety.  It  was  for  fifty  warps  at 
a  fixed  price.  This  appears  by  the  letter  in  which  the  order 
was  given,  and  by  the  plaintiffs'  letter  of  acceptance,  and  when 
the  latter  letter,  addressed  to  the  defendants,  in  New  York,  was 
mailed  to  them  by  the  plaintiffs,  at  Paterson,  in  New  Jersey, 
the  contract  was  complete.  ( Vassar  v.  Camp,  11  N.  Y.  441, 
and  the  cases  there  cited.)  The  correspondence  did  not  desig- 
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nate  when  the  warps  were  to  be  delivered,  but  it  appears  by 
the  testimony  of  Ridgway,  King  and  Wilson,  that  they  were  to 
be  delivered  as  the  defendants'  superintendant  wanted  them, 
and  whether  that  were  so  or  not,  the  delivery  and  acceptance 
of  a  portion  of  them  was  sufficient  to  take  the  case  out  of  the 
statute.  It  is  not  essential  under  our  statute  that  the  delivery 
and  acceptance  of  a  part  of  the  goods  should  take  place  at  the 
time  of  the  making  of  the  contract,  but  the  delivery  and  accept- 
ance of  a  part  afterwards  will  suffice.  (Sale  v.  Darragh,  2 
Hilt.  201,  202 ;  McKnight  v.  Dunlop,  5  N.  Y.  537 ;  Sprague  v. 
Blake,  20  Wend.  61.)  Twelve  of  the  wrarps  were  delivered  to 
the  defendants'  superintendent,  who  swore  that  he  was  in- 
structed by  the  defendants  to  go  and  get  the  warps  when  he 
wanted  them.  He  sent  twice  to  the  plaintiffs,  each  time  for 
six,  and  they  were  delivered  to  him,  and,  to  put  at  rest  all  ques- 
tion of  the  delivery  and  acceptance  of  a  portion  of  the  quantity 
ordered,  the  defendants  paid  for  these  twelve  warps,  by  their 
checks,  on  the  29th  of  April  and  on  the  22d  or  23d  of  May  fol- 
lowing. (Outwater  v.  Dodge,  6  Wend.  397.) 

The  remaining  questions  in  the  case  may  be  summarily  dis- 
posed of.  The  defendants  having  refused  to  accept  and  pay 
for  the  residue  of  the  warps,  the  plaintiff  had  the  right  to  sell 
them,  and  hold  the  defendants  for  the  deficiency.  (Sands  v. 
Taylor,  5  Johns.  395.)  They  gave  the  defendants  notice  of  the 
time  and  place  of  sale,  although,  strictly,  even  this  was  not 
necessary.  (Lewis  v.  Greider,  49  Barb.  606.)  The  sale  was  by 
public  auction,  which,  as  a  general  rule,  is  the  appropriate  and 
proper  way  to  ascertain  the  value  of  the  thing  at  the  time,  and 
if,  as  appeared,  there  was  no  market  price  for  warps  at  that 
time,  and  that  they  were  an  article  not  usually  sold  at  auction, 
it  does  not  lie  with  the  defendants  to  complain,  for  having  had 
ample  notice  of  the  sale,  they  might  have  attended  it  and  pro- 
tected themselves  by  buying  the  warps,  if  the  price  they  brought 
was  below  their  value.  The  report  of  the  referee  should  be 
affirmed. 

YAN  BEUNT,  J.     I  concur. 

LOEW,  J.     I  concur  in  the  conclusion  arrived  at  by  the 

Chief  Justice. 

Judgment  affirmed. 
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IN  THE  MATTER  OF  BOMANJEE  BYRAMJEE  COLAH,  A  LUNATIC. 

The  inherent  jurisdiction  of  the  State  over  lunatics  and  persons  of  unsound  mind, 
whether  citizens  or  aliens,  within  its  limits,  rests  upon  two  grounds — First,  its 
duty  to  protect  the  community  from  the  acts  of  those  who  are  not  under  the 
guidance  of  reason  ;  and,  secondly,  its  duty  to  protect  them  as  a  class  incapable 
of  protecting  themselves,  which  has  its  foundation  in  the  reciprocal  obligations 
of  allegiance  and  protection,  which  extends  to  aliens  and  strangers,  who,  while 
they  are  within  the  limits  of  the  State,  are  under  the  obligations  of  a  temporary 
and  local  allegiance,  and  are  entitled  to  its  protection. 

The  care  and  custody  of  a  lunatic,  and  of  his  estate,  necessarily  imply  both  the 
right  and  the  duty,  on  the  part  of  the  Court,  to  do  in  respect  to  either  whatever 
is  most  conducive  to  his  interest ;  to  see,  in  respect  to  his  person,  that  he  is 
maintained  as  comfortably  as  his  unfortunate  situation  will  admit  of,  and  his 
pecuniary  resources  will  allow  ;  that  everything  is  done  that  can  be  done  by 
care,  skill  and  medical  treatment,  to  promote  his  general  health,  or  which  may 
contribute  to  the  restoration  of  his  reason. 

"Where  an  East  Indian,  temporarily  in  this  State,  became  a  lunatic,  and  it  was 
made  to  appear  to  the  Court,  which  had  appointed  a  committee  of  his  person 
and  estate,  that  it  would  be  to  the  mental  and  physical  advantage  of  the  lunatic, 
to  have  him  sent  home  to  India — Held,  that  the  court  had  the  power  to  do  so. 

Held,  further,  that  no  probable  expense  should  deter  the  court  from  directing  to 
be  done  whatever  appeared  to  be  most  advantageous  for  the  lunatic  without  re- 
gard to  the  interests  of  the  next  of  kin. 

And  where  the  committee  of  the  person  of  the  lunatic  was  directed  to  take  his 
charge  to  India,  held,  that  it  was  an  exception  to  the  general  rule  that  no  com- 
pensation should  be  allowed  to  the  committee  of  a  lunatic  for  his  personal  ser- 
vices, and  that  he  should  be  properly  remunerated  for  that  services. 

SPECIAL  TERM,  October,  1871. 

MOTION  for  the  transfer  of  a  lunatic  now  in  the  care  and 
custody  of  the  court,  to  his  native  country  in  the  East  Indies 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

BucJcham,  Smdles  &  Walker,  for  petitioner. 
Edwards  &  Odell,  for  committee. 

Salter  &  Cowing,  for  British  Consul. 
VOL.  III.— 34 
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DALY,  CHIEF  JUSTICE. — -This  is  a  renewal  of  an  application 
previously  made  to  me  for  the  transfer  of  Bomanjee  Byramjee 
Colah,  a  lunatic,  now  in  the  care  and  custody  of  this  court,  to 
Bombay,  in  India,  and  as  the  question  of  the  power  of  the 
court  to  grant  the  application,  and  if  it  have  the  power,  the 
further  question,  whether  this  is  a  case  in  which  it  ought  to  be 
exercised  are  of  a  very  novel  character,  it  will  be  necessary,  first 
to  consider  the  circumstances  under  which  the  application  arises. 

Colah  is  a  native  of  Bombay,  of  the  age  of  twenty-six  years, 
and  a  Parsee,  a  well-known  race  in  India,  of  peculiar  religious 
tenets,  habits  and  customs.  He  is  a  married  man,  with  a  wife 
and  two  children,  natives  of  Bombay,  who  are  now  living  there. 
In  the  year  1870  he  left  Bombay,  taking  with  him  personal 
property,  in  money  and  securities,  to  the  value  of  more  than 
$100,000,  being  all  the  property  he  possessed,  and  went  to  Cal- 
cutta, whence  he  proceeded  to  Europe,  and  in  May,  1870,  came 
to  this  city. 

Upon  his  arrival  here,  he  put  up  at  the  Fifth  Avenue  Hotel, 
and  shortly  afterwards  circulated  a  business  card,  describing 
himself  as  an  "  Indiaman,  a  Parsee,"  and  "  New  Tork  Mer- 
chant," and  giving  as  his  address,  Room  45,  Fifth  Avenue  Hotel. 

From  this  hotel  he  removed  in  a  short  time  to  the  Hoffman 
House,  in  this  city,  and  it  being  apparent  very  soon  after  that 
he  was  insane,  he  was  taken  charge  of  by  the  police  authorities 
and  placed  in  the  hospital  at  Bellevue. 

As  he  was  a  total  stranger,  there  being  no  one  here  who 
knew  anything  about  him,  and  as  he  was  supposed,  from  his 
description  of  himself  as  "  a  Parsee  Merchant,"  and  an  "  India- 
man," to  be  a  British  subject,  Her  Britanic  Majesty's  Vice-Con- 
sul in  this  city,  J.  Pierrepont  Edwards,  Esq.,  applied  to  this 
court  for  a  commission  of  lunacy,  and  for  the  appointment  of  a 
committee  to  take  charge  of  his  person  and  of  his  estate. 

A  writ  de  lunatico  inquirendo  having  been  granted,  and  it 
appearing  upon  inquisition  that  he  was  a  lunatic,  and  had  per- 
sonal property  in  this  city,  proved  upon  the  inquest  to  be  about 
$40,000,  the  care  of  his  person  was  committed  to  Conner  Jones, 
esq.,  and  of  his  estate  to  Nathaniel  Jarvis,  Jr.,  esq.  Upon  the 
appointment  of  a  committee  of  his  person,  Colah  was  trans- 
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ferred  from  the  Bellevue  Hospital,  to  a  private  lunatic  asylum, 
at  Fishkill,  and  it  subsequently  appearing  that  Major  A.  G. 
Constable  had,  from  motives  of  humanity,  taken  a  very  active 
interest  in  his  case,  that  that  gentleman  had  been  for  some  years 
a  resident  of  Bombay,  was  familiar  with  the  religious  views, 
usages,  and  peculiarities  of  the  Parsees,  and  could  communicate 
with  Colah  in  Mahratta,  the  only  tongue  in  which  he  can  or 
will  converse  since  his  insanity,  it  was  deemed  judicious  by  the 
court  to  transfer  the  future  custody  and  (fare  of  him  to  Major 
Constable,  by  whom  he  was  afterwards  removed  to  the  insane 
asylum  at  Flushing,  where  he  is  now  under  medical  care  and 
treatment. 

It  appeared  upon  the  inquisition,  as  I  have  stated,  that  he 
had  property  amounting  to  $40,000,  but  after  Mr.  Jarvis  was 
appointed  the  committee  of  the  estate,  he  found  among  his 
effects,  in  addition  to  the  property  already  known  to  belong  to 
him,  a  bill  of  lading  for  a  large  shipment  of  gold  to  this  coun- 
try, and  with  great  difficulty,  and  after  many  and  diligent 
efforts,  Mr.  Jarvis  traced  this  property  into  the  possession  of 
one  of  the  proprietors  of  the  Hoffman  House ;  the  boxes  con- 
taining the  gold  having  in  the  meanwhile  been  opened,  the 
gold  sold,  and  the  proceeds,  amounting  to  $64,000  in  currency, 
deposited  in  a  trust  company  in  this  city,  to  the  credit  of  the  per- 
son by  whom  it  was  withheld,  and  who,  by  a  resort  to  legal  pro- 
ceedings, was  subsequently  compelled  to  give  it  up. 

This  sum,  and  $1,000  in  gold  in  addition  thereto,  together 
with  the  property  found  upon  the  inquisition,  amounting  in  all 
to  $105,000,  has  been  securely  invested  by  Mr.  Jarvis,  under 
the  direction  of  the  court,  in  bonds  and  mortgages  upon  real 
estate  and  other  securities  bearing  an  annual  interest  of  seven 
per  cent.,  and  an  action  brought  by  him  is  now  pending,  to 
recover  the  difference  between  the  market  value  of  the  gold 
at  the  time  when  it  was  sold,  and  United  States  currency,, 
which,  if  successful,  may  add  about  $8,000  more  to  the 
estate. 

Colah  having  described  himself  as  a  Parsee  merchant,.  Mr, 
Jarvis  caused  inquiries  to  be  made  of  some  JParsee  merchants 
doing  business  in  London,  and  through  that  channel  discovered 
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that  Colah  was  a  native  of  and  had  come  from  Bombay ; 
whereupon  Mr.  Edwards,  the  vice-consul,  caused  further  inqui- 
ries to  be  made  in  Bombay,  which  resulted  in  the  discovery  of 
the  lunatic's  family  and  relatives,  to  whom  the  consul  communi- 
cated a  knowledge  of  his  situation. 

After  receiving  this  information,  two  of  his  brothers  and 
his  wife  united  in  and  transmitted  to  Mr.  Edwards  a  general 
power  of  attorney,  authorizing  him  to  take  charge  of  Colah's 
person  and  estate ;  under  which,  however,  no  action  was  taken 
by  that  gentleman  until  he  received,  through  the  American 
consul  at  Bombay,  a  communication  from  Heera  Baee,  the 
wife,  requesting  him  to  apply  to  this  court,  on  her  behalf,  for 
the  allowance  of  a  certain  sum  to  meet  her  present  expenses, 
and  for  a  fixed  sum  annually  thereafter  for  the  support  of  her- 
self and  her  children.  This  application  having  been  heard,  the 
court  made  the  usual  order  for  a  reference,  which  is  still  pend- 
ing, a  commission  having  been  despatched  to  Bombay  that  the 
court  might  have  legal  evidence  of  the  necessary  facts  and  such, 
information  as  wpuld  enable  it  to  fix  upon  a  proper  allowance  ; 
which  commission  has  not  yet  been  returned. 

Pending  this  inquiry,  Framjee  Dosabhoy  C.  Wadia,  the 
father-in-law  of  Colah,  arrived  in  this  city  from  Bombay,  with 
a  power  of  attorney  from  Heera  Baee,  the  wife,  authorizing 
him,  on  her  behalf,  to  take  charge  of  the  person  and  property 
of  the  lunatic,  to  bring  him  and  it  to  Bombay,  and  to  make 
such  application  for  that  purpose,  in  her  name,  as  might  be  neces- 
sary. Mr.  Wadia  accordingly  presented  a  petition  in  her  name, 
asking  that  the  person  of  Colah  might  be  placed  in  his  charge, 
and  that  the  money,  securities,  and  other  property  belonging  to 
Colah  should  be  delivered  up  to  him  as  the  authorized  agent 
and  attorney  of  Heera  Baee. 

The  application  for  the  delivery  of  the  property  was  opposed 
by  the  British  vice-consul,  through  his  counsel,  who  read  a 
formal  protest,  made  by  the  two  brothers  of  Colah  before 
a  notary  in  Bombay,  to  the  effect  that  Mr.  Wadia  was  not  a 
proper  person  with  whom  to  entrust  either  the  person  or  the 
property. 

The  application  to  place  the  property  in  the  hands  of  Mr. 
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"Wadia  was  denied,  for  reasons  which  have  already  been  assigned, 
but  the  application  to  transfer  Colah  from  the  jurisdiction  of  this 
court  rests  upon  entirely  different  grounds,  which,  as  set  up  in 
the  petition,  are  substantially  these  : 

1.  That  his  entire  life,  before  he  quitted  Bombay,  had  been 
passed  in  that  place ;  that  he,  all  his  relations,  and  nearly  all 
his  connections  and  friends  are  Parsees,  whose  religious  habits 
and  customs  are  totally  different  from  those  of  the  people  of  the 
United  States ;  that  there  are  no  Parsees  resident  in  this  city, 
nor  any  priest  or  minister  of  that  religion  in  this  country,  and 
that,  in  the  event  of  his  decease  here,  his  remains  would  be  de- 
prived of  the  performance  of  certain   rites   and   ceremonies 
which  are    deemed   essential  and  vital  by  all  persons  of  the 
religious  faith  in  which  he  has  been  educated  and  has  always 
professed. 

2.  That  the  difference  between  this  climate  and  that  of 
Bombay,  and  the  difference  in  diet  and  the  mode  of  living  here, 
are  unfavorable  to  his  health,  and  have  a  prejudicial  effect  upon 
his  mental  condition. 

3.  That  he  has  ceased  to  be  violent  or  dangerous,  and  is  now 
quiet  and  easily  managed  ;  that  he  rarely  speaks  or  takes  notice 
of  or  exhibits  any  interest  in  what  is  passing  around  him ;  that 
it  is  very  difficult  to  arouse  his  attention,  and  that  the  only 
hope  of  restoring  him  lies  in  his  return  to  his  native  country, 
the  society  and  care  of  his  wife,  the  presence  of  his  children, 
and  the  renewal   of  former   associations  with   relations   and 
friends  in  the  scenes  to  which  he  has  been  accustomed  from  his 
infancy. 

The  first  of  these  grounds,  the  importance  in  the  religious 
belief  of  the  Parsees  of  certain  rites  and  ceremonies  ever  the 
body  after  death,  was  denied  by  Major  Constable,  who  testified 
that  he  is  well  acquainted  with  the  religious  faith,  usages,  cere- 
monials, and  practices  of  that  people. 

But  the  other  grounds  for  the  removal  were  supported 
by  the  opinions  of  Doctors  Hammond  and  Vance,  two 
prominent  physicians  in  this  city  in  the  specialty  of  mental 
diseases.  . 

Dr.  Vance,  after  an  account  in  detail  of  his  condition,  ex- 
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presses  the  general  opinion  that  his  case  did  not  require  the 
restraints  of  an  asylum ;  that  his  chance  of  ultimate  recovery 
would  be  materially  increased  by  his  removal  therefrom,  and 
that  no  measure  of  a  sanitary  nature  could  be  more  appropri- 
ate than  a  return  to  his  friends  and  the  familiar  surroundings 
of  his  native  country. 

Dr.  Hammond  was  of  opinion  that  a  sea  voyage  would  be 
highly  beneficial,  and  he  declared  that  he  could  conceive  of  no 
cause  so  likely  to  prove  injurious  to  him  as  his  present  separa- 
tion from  his  family  and  country.  Dr.  Barstow,  the  resident 
physician  of  the  Asylum  at  Flushing,  however,  testified  that 
in  addition  to  the  loss  of  his  reason,  he  was  afflicted  with  cer- 
tain physical  diseases  of  a  very  delicate  and  painful  character, 
which,  in  his  opinion,  would  be  materially  aggravated  by  his 
removal  to  Bombay  and  exposure  to  that  climate.  This  con- 
flict of  opinion  being  unsatisfactory,  I  directed,  with  the  view 
of  obtaining  something  more  definite  and  certain,  that  Dr.  J. 
Meredith  Clymer,  a  prominent  practitioner  in  the  specialty  of 
mental  diseases,  and  Dr.  A.  Gescheidt,  a  general  physician  of 
high  standing  and  long  experience  in  this  city,  should  be  added 
to  the  three  gentlemen  above-named,  and  that  the  five  together 
should  examine  Colah  at  the  Asylum,  and  after  consultation, 
report  in  writing,  whether  in  their  judgment,  his  removal  to 
Bombay  would  aid  in  the  recovery  of  his  health,  the  restora- 
tion of  his  mind,  or  promote  his  physical  comfort  and  well 
being. 

This  examination  and  consultation  was  had,  and  the  five 
physicians  have  unanimously  reported  that,  in  their  opinion, 
his  removal  to  Bombay  will  not  prove  injurious  to  his  physical 
or  mental  health,  and  in  case  he  is  properly  attended,  that  it 
would  be  a  very  expedient  measure. 

Each  physician,  moreover,  as  required  by  the  order  which 
I  made,  gave  his  reasons  in  writing  for  his  individual  opinion, 
and  the  reasons  given  are,  in  my  judgment,  in  the  highest  de- 
gree satisfactory. 

It  remains,  then,  to  determine  whether  this  Court  has  the 
power  to  direct  the  removal  of  Colah  to.  a  place  beyond  the 
limits  of  its  own  jurisdiction,  a  question  that  involves  an  in- 
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quiry  into  the  nature  and  the  extent  of  the  authority  vested  in 
the  Court  in  cases  of  this  description. 

The  jurisdiction  assumed  to  be  inherent  in  a  State  over 
that  unfortunate  class  of  persons  within  its  limits,  who  are  de- 
prived of  the  use  of  their  mental  faculties,  may  be  said  to  rest 
upon  two  grounds — First :  Its  duty  to  protect  the  community 
from  the  acts  of  those  who  are  not  under  the  guidance  of  rea- 
son, and,  secondly,  its  duty  to  protect  them,  as  a  class  incap- 
able of  protecting  themselves,  which  has  its  foundation  in  the 
reciprocal  obligations  of  allegiance  and  protection,  which  ex- 
tends to  aliens  and  strangers  who,  while  they  are  within  the 
limits  of  a  State,  are  under  the  obligations  of  a  temporary  and 
local  allegiance,  and  are  entitled  to  its  protection.  (1  Bl. 
Com.,  370;  Cockburn  on  Nationality,  139;  The  Case  of  the 
Princess  Bariatinsky,  1  Phil.,  375  ;  Highmore  on  Lunacy,  18 ; 
Powell  on  Legeance  and  Protection,  169,  205. 

In  England,  whence  our  law  respecting  idiots  and  lunatics 
is  derived,  the  custody  and  care  of  this  class  of  persons  and 
their  property  is  a  part  of  the  prerogative  of  the  Sovereign. 
Anciently,  by  the  common  law,  it  was  intrusted  to  tutors,  or 
more  properly,  curators,  the  curator  being  either  the  feudal 
lord  or  the  -next  of  kin,  who  in  the  case  of  an  idiot,  as  his  dis- 
ability was  permanent,  took  his  land  and  the  profits  as  the  next 
in  succession,  subject  to  the  obligation  of  supporting  him  dur- 
ing his  life  ;  but  in  the  case  of  a  lunatic  who  may  be  restored 
to  his  reason,  the  curator  simply  had  the  custody  of  the  estate 
under  the  obligation  of  applying  the  profits  to  his  support,  and 
retaining  the  excess  that  it  might,  together  with  the  estate,  be 
restored  to  him  if  he  recovered  his  reason,  and  if  not  that  it 
might  be  secured  to  his  heirs.  (Bracton,  lib.  I,  ch.  10,  lib.  V, 
ch.  20 ;  Fleta,  lib.  I,  ch.  11,  §  10,  p.  6 ;  Mirror  of  Justices,  46, 
74,  98,  123,  130 ;  Year  Books,  32  Edw.  I,  p.  272 ;  Beverly's 
Case,  4  Co.,  127;  1  Bl.  Com.,  302;  Fitz,  N.  B. ;  232  Shep.  Ct. 
Keeper,  ch.  22,  p. .  172  ;  Bacon's  Discourse  on  the  Laws  of 
England,  from  Selden's  Notes,  175,  176  ;  Keeves'  History  of 
the  English  Law,  by  Finlason,  Introduction,  xc  to  ci,  vol.  II, 
ch.  12,  p.  193,  and  note  a.) 

But  this  practice  being  attended   with  great  abuses,  the 
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King,  as  parens  patrice,  or  common  curator  of  the  realm,  as- 
sumed as  early  as  the  reign  of  Henry  I,  exclusive  jurisdiction 
over  this  class  of  persons  and  their  estates,  and  in  the  statute 
De  Prerogitiva  Regis,  passed  in  the  reign  of  Edward  II,  (17 
Edw.  II,  ch.  9,  10,)  it  was  placed  amongst  the  King's  prero- 
gatives ;  that  statute,  declaring  that  the  King  should  have  the 
custody  of  the  lands  of  "  natural  fools,"  and  the  profits,  with 
the  obligation  of  maintaining  them,  and  that  with  respect  to 
those  who  had  had  "their  wit  and  memory,"  but  had  lost  it, 
that  the  King  should  provide  that  their  lands  should  be  safely 
kept ;  that  they  and  their  households  should  be  maintained  out 
of  the  profits  of  their  estates,  and  that  the  residue  should  be 
kept  to  their  use,  to  be  delivered  to  them  when  they  came  to 
u  their  right  mind  ;  "  a  jurisdiction  or  power  which  was  not, 
as  has  been  supposed,  derived  from  the  statute,  but  rests  on  the 
broader  ground  of  the  duty  of  a  Sovereign,  as  parens  patrice, 
to  take  care  of  those  who,  by  reason  of  their  imbecility  or 
want  of  understanding,  are  incapable  of  taking  care  of  them- 
selves, a  principle  introduced  into  the  common  law  at  a  very 
early  period  from  the  Roman  law  of  the  Twelve  Tables,  (Inst. 
B..  tit.  1,  23,  §§  3,  4 ;  Dig.,  27,  10,  1,  67 ;  Maynz  Elements  du 
Droit  Romaine,  torn.  1,  §  106  ;  Ortolan's  Generalisation  du 
Droit  Romaine,  94,  95,  96,  97 ;  Shep.  Abm.,  Part  3,  p.  71) ; 
and  which,  upon  the  authority  of  Selden,  was  one  of  the 
liberties  and  privileges  secured  by  Magna  Charta.  (Bacon's 
Discourse  on  Selden's  Notes,  p.  176,  5  m.) 

This  duty  was  first  discharged  by  the  king's  committing  the 
custody  of  such  persons  and  of  their  estates  to  proper  com- 
mittees in  each  particular  case ;  but  it  was  afterwards  trans- 
ferred to  the  Lord  Chancellor,  not  in  his  capacity  as  chancellor, 
or  as  a  part  of  his  equitable  jurisdiction,  but  as  the  king's 
delegate  in  the  .exercise  of  his  special  jurisdiction,  (Fleta,  6  ; 
Reeves'  History  of  English  Law,  by  Finlason,  vol,  II,  ch.  12, 
p.  193,  and  note  a ;  Staunford  Pr.  Reg.,  33  ;  1  Bl.  Com.,  303 ; 
3  id.,  427  ;  In  the  Natter  of  Heli,  3  Atk.,  635  ;  Ex-parte  Phil- 
lips, 19  Yes.,  122) ;  and  the  exercise  of  it  in  England,  through 
many  centuries,  has  resulted  in  the  formation  of  a  body  of  prece- 
dents and  rules  constituting  a  distinct  branch  of  jurisprudence. 
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So  much  of  the  law  as  formed  a  part  of  the  king's  pre- 
rogative and  was  applicable  under  our  republican  form  of 
government  was,  upon  our  separation  from  Great  Britain  at 
the  Revolution,  vested  in  the  people,  and  this  especial  jurisdic- 
tion was,  in  this  State,  by  legislative  enactments  transferred  to 
certain  judicial  tribunals  that  have  administered  it  in  accord- 
ance with  the  rules  and  principles  which  the  course  of  experi- 
ence in  England  has  pointed  out  as  the  most  just,  practicable 
and  judicious. 

This  Court  has  been  one  of  those  designated  tribunals  since 
1854,  having  committed  to  it  by  statute  the  "  care  and  custody 
of  the  person  and  estate  of  a  lunatic  or  person  of  unsound 
mind  "  when  he  resides  in  the  City  and  County  of  New  York. 
(Code  of  Procedure,  §  30  ;  Laws  of  New  York  of  1854,  p.  464, 
§  6), — an  authority  that  carried  with  it  all  the  power  that  was 
exercised  in  such  cases  by  the  Lord  Chancellor  in  Great  Britain, 
or  by  the  Court  of  Chancery  in  this  State,  when  this  jurisdic- 
tion was  entrusted  exclusively  to  that  tribunal.  Justice  Harris 
has  said,  in  John  Mason's  Case,  (1  Barb.,  441,)  that,  as  our 
statute  has  conferred  this  jurisdiction  "  without  restriction  or 
limitation,  the  manner  in  which  the  control  thus  given  is  to 
be  exercised  by  the  Court  is  entirely  a  matter  of  discretion." 
Which,  however,  must  be  understood  with  this  qualification, 
that  it  is  a  discretion  regulated  and  restricted  by  certain  rules 
and  principles  that  have  always  been  acted  upon  both  in  this 
country  and  in  England. 

It  may  be  said  in  general  terms,  in  relation  to  the  nature 
and  extent  of  this  jurisdiction,  that  the  care  and  custody  of  a 
lunatic  a!nd  of  his  estate  necessarily  imply  both  the  right  and 
the  duty  on  the  part  of  the  Court  to  do  in  respect  to  either 
whatever  is  most  conducive  to  his  interest ;  to  see,  in  respect 
to  his  person,  that  he  is  maintained  as  comfortably  as  his  un- 
fortunate situation  will  admit  of  and  his  pecuniary  resources 
will  allow;  that  everything  is  done  that  can  be  done  by  care, 
skill  and  medical  treatment,  to  promote  his  general  health,  or 
which  will  or  may  contribute  to  the  restoration  of  his  reason. 
His  interest  is  the  chief  consideration,  and,  therefore,  great 
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care  has  always  been  taken  not  to  entrust  the  custody  of  his 
person  or  b,is  estate  to  those  who  may  be  pecuniarily  benefited 
by  his  death,  or  whose  interest  it  is  to  keep  his  property  from 
diminishing,  unless  the  officer  exercising  the  power  is  satisfied 
that  it  would  be  to  the  advantage  of  his  bodily  and  mental 
condition,  that  those  who  stand  in  the  relation  to  him  of  blood 
and  natural  affection  should  have  the  custody  and  care  of  him. 
Nor  will  the  interest  of  heirs  or  next  of  kin  be  at  all  con- 
sidered in  any  outlay  that  may  be  made  for  his  comfort  or 
benefit,  or  in  determining  what  is  most  conducive  to  his  inter- 
est, either  in  the  care  of  his  person  or  in  the  management  of 
his  estate. 

"The  King,"  said  Lord  Hardwicke  in  Roberts'1  Case,  (3 
Atk.,  308,)  "is  quasi  a  trustee  for  the  lunatic's  benefit  only." 
Lord  Macclesfield  declared  that,  in  the  eye  of  the  law,  a 
lunatic  is  never  looked  upon  as  beyond  the  possibility  of  re- 
covery, and  added,  "  It  is  his  benefit  and  comfort  I  am  to  take 
care  of,  and  not  to  heap  up  wealth  for  the  benefit  of  his  ad- 
ministrator or  next  of  kin.  (Dormer's  Case,  2  P.  "Win,,  265.) 
And  Lord  Northington  afterwards  declared  that,  "  In  the 
management  of  the  lunatic's  estate,  the  ruling  principle  is  to 
do  what  is  for  the  benefit  of  the  lunatic."  (Ex-parte  Grim- 
stone,  Amb.,  707.) 

Lord  Loughborough,  in  adverting  to  the  precedents  and 
orders  of  previous  Chancellors  in  the  exercise  of  this  delicate 
jurisdiction,  said  that  there  was  one  pervading  principle,  which 
was  that  the  trust  was  administered  solely  in  the  interest  of 
the  lunatic  himself,  that  nothing  could  be  more  mischievous 
than  to  consider  how  his  successor  might  be  affected  by  what 
was  done,  and  that  the  Chancellors  had  always  shut  out  of 
their  view  all  consideration  of  eventual  interests,  and  considered 
only  the  interest  of  the  person  under  their  care.  (Oxenden  v. 
Lord  Compton,  2  Yes.  Jr..  72.) 

"  A  lunatic,"  says  Lord  Eldon,  in  Crumley's  Case,  (1  Ves. 
Jr.,  296,)  "  is  to  have  every  comfort  that  his  circumstances  will 
admit  of."  And  he  said  in  another  case,  Ex-parte  Whitbread, 
(2  Meriv.,  99,)  "the  Court  has  nothing  to  consider  but  the  situa- 
tion of  the  lunatic  hirn'self,  always  looking  to  the  probability 
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of  his  recovery,  and  never  regarding  the  interest  of  the  next  of 
kin.  The  Court  does  nothing  wantonly  or  unne- 

cessarily to  alter  the  lunatic's  property ;  but,  on  the  contrary, 
takes  care  of  it  for  his  sake,  that,  if  he  recover,  he  shall  find 
his  estate  as  nearly  as  possible  in  the  same  condition  as  he  left 
it,  applying  the  property  in  the  mean  time,  as  the  Court  thinks 
it  would  have  been  wise  and  prudent  in  the  lunatic  himself  to 
apply  it,  if  he  had  been  capably."  To  which  I  may  add  the 
observation  of  Chancellor  Kent,  in  Eunice  Salisbertfs  Case,  (3 
Johns.  Ch.,  34rT,)  that  "the  governing  principle  in  the  manage- 
ment of  the  estate,  is  the  lunatic's  interest,  not  that  of  those 
who  may  have  eventual  rights  of  succession.  "See,  also,  Matter 
of  Livingston,  (1  Johns.  Ch.  436) ;  Matter  of  Taylor,  (0  Paige, 
611)  Matter  of  WillougJiby,  (11  Paige,  259);  Matter  of  Heeny, 
(2  Barb.  Ch.,  326) ;  Shep.  Abm.,  Part  3,  p.  71. 

I  have  referred  to  the  authority  of  these  eminent  judges,  in 
the  exposition  of  the  nature  of  this  jurisdiction,  and  of  the 
principles  which  govern  in  the  exercise  of  it,  because  it  indi- 
cates the  extent  of  the  power  with  which  the  Court  is  clothed, 
and  because  what  I  am  asked  to  do  involves  a  very  heavy  ex- 
penditure and  charge  upon  the  lunatic's  estate,  which  I  should 
not  impose  unless  it  be  clear  that  1  have  the  power  to  do  so, 
and. that  it  is  necessary  for  his  benefit. 

Acting  upon  the  general  principle,  that  the  court  is  impow- 
ered  to  do  whatever  is  best  for  the  lunatic  himself,  without  any 
regard  to  the  effect  it  may  have  upon  the  ultimate  interests  of 
others,  it  becomes  very  plain  to  my  mind,  that  if  the  removal 
of  him  to  a  place  beyond  the  limits  of  the  jurisdiction  of  the 
court  is,  as  a  sanitary  measure,  essential  to  him  and  for  his 
benefit,  it  is  competent  for  the  court  to  direct  it  to  be  done, 
and  so  far  as  it  has  the  means,  to  see  that  it  is  carried  out.  It 
is  true,  that  the  custody  of  a  lunatic  is  always  given  by  the 
court  to  a  committee,  and  that  when  this  committee  goes  with 
his  charge  beyond  the  jurisdiction  of  the  court,  it  has  no  longer 
any  power  or  control  over  either  ;  but  this  does  not  constitute 
a  sufficient  reason  for  keeping  the  lunatic  within  the  court's  terri- 
torial limits,  when,  in  the  opinion  of  those  who  are  most  compe- 
tent to  judge,  the  effect  of  so  doing  is  prejudicial  to  his  health, 
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and  tends  to  lessen  the  chances  of  his  recovery.  The  court  is  to 
do  what  is  for  his  benefit,  and  when  it  has  taken  every  pre- 
caution, in  seeing  that  he  is  entrusted  to  the  charge  of  a  person 
who,  in  the  judgment  of  tfee  court,  will  faithfully  execute  the 
trust  committed  to  him,  by  taking  the  lunatic  to  the  designated 
place,  and  who  will  fulfill  every  instruction  given,  for  the  faith- 
ful discharge  of  that  delicate  duty,  the  court  does  what  it  ought 
to  do  under  the  circumstances^  and  in  so  doing,  but  carries  out 
the  philanthropic  purpose  which  lies  at  the  very  foundation  of 
the  jurisdiction  which  it  consents  to  give  up. 

I  do  not  find  in  the  reports  any  adjudged  case  covering  the 
precise  point  here  presented.  In  re  Hackett  (3  Irish.  Ch.  R. 
375),  the  lunatic  was  transferred  from  Ireland  to  England.  It 
was  beyond  the  jurisdiction  of  the  chancellor  having  custody 
of  his  person,  but  the  jurisdiction  of  each  chancellor  was  a  part 
of  the  prerogative  of  the  same  sovereign.  In  the  matter  of 
Houstoun  (I  Rus.  311),  the  lunatic  was  brought  by  his  commit- 
tee from  Jamaica  to  England,  for  the  benefit  of  his  health,  but 
by  what  authority  is  not  stated,  the  only  point  in  the  case  being 
whether  another  commission  was  requisite  in  England,  which 
the  court  held  was  necessary.  In  Biggs  v.  Terry  (1  Myl.  & 
Craig,  675),  an  infant  ward  of  the  Court  of  Chancery  was 
allowed,  upon  application,  to  go  to  France  to  see  his  father,  in 
the  custody  of  a  person  giving  security  that  he  would  bring 
him  back  within  a  given  period  ;  and  in  re  Jones  (1  Pr.  461), 
leave  was  given  for  a  lunatic,  under  particular  circumstances, 
to  reside  in  Scotland,  his  committee,  who  resided  in  England, 
undertaking  to  bring  him  within  the  jurisdiction  of  the  court 
whenever  required. 

Although  these  cases  have  some  bearing  upon  the  question 
before  me,  they  are  not  precisely  analogous,  but  there  is  an  Tin- 
reported  case  exactly  in  point,  of  which  1  have  been  advised  by 
"W.  "W.  Yan  Wagener,  Esq.,  the  professional  gentleman  by 
whom  it  was  instituted.  In  the  year  1840,  John  Gravillon,  a 
well-known  wealthy  French  merchant  in  this  city,  and  an  alien, 
became  insane,  and  was  placed  in  the  asylum  at  Bloomingdale. 
A  commission  of  lunacy  having  been  granted,  and  a  committee 
of  his  person  and  estate  appointed,  the  committee,  upon  a  cer- 
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tificate  of  the  resident  physician  of  the  asylum,  that  an  im- 
provement of  Mr.  Gravillon's  general  health  might  be  expected 
from  a  sea  voyage,  applied  to  Vice-Chancellor  McCoun  for 
authority  to  send  him  to  France  in  charge  of  a  physician  and 
two  nurses,  and  to  place  him  in  a  Maison  de  Sante  in  Paris. 
The  application  was  granted.  He  was  taken  to  France  and 
placed  in  an  institution  in  Paris,  where  he  died  two  years 
afterwards,  and  the  expense  incurred  was  paid  out  of  his 
estate. 

My  conclusion,  after  this  review  of  the  law  is,  that  I  have 
the  power ;  and  in  respect  to  the  expediency  and  necessity  of 
its  exercise,  I  regard  the  opinions  of  the  five  physicians  as  con- 
clusive. 

The  views  of  Drs.  Hammond  and  Yance  have  already  been 
sufficiently  stated.  Dr.  Clymer  reports  that  the  unsoundness 
of  mind  with  which  Colah  is  affected  is  not  of  a  kind  to  be 
aggravated  by  a  voyage  to  Bombay,  if  he  is  properly  cared  for 
and  attended  during  the  voyage ;  that  there  is  a  possibility  of 
improvement  of  his  disorder  by  a  return  to  his  own  country, 
where  he  will  be  amongst  friends  and  those  of  similar  habits, 
language,  and  religion  ;  and  that  there  is  a  lunatic  asylum  at 
Bombay  which  the  doctor  believes,  from  common  report,  to  be 
equal  to  those  in  this  country,  and  where  Colah  can  be  treated 
by  equally  skillful  physicians ;  in  which  report  of  Dr.  Clymer, 
Dr.  Gescheidt  fully  concurs ;  and  the  resident  physician  of  the 
asylum,  Dr.  Barstow,  is  of  the  opinion,  that  if  the  same  daily 
care  and  supervision  can  be  continued  during  the  journey,  and 
the  same  relief  and  protection  afforded  him  that  he  has  hitherto 
received,  the  journey  may  be  safely  and  advantageously  accom- 
plished. 

Major  Constable  having  consented  to  take  charge  of  him, 
my  instructions  are  that  he  shall  take  him  by  the  next  steamer 
which  leaves  here,  to  connect  with  a  steamer  on  the  Pacific,  to 
San  Francisco.  That  from  San  Francisco  he  shall  take  him  by 
steamer  to  Hong  Kong,  and  from  thence  by  steamer  to  Bom- 
bay, and  upon  his  arrival  at  Bombay,  place  him  in  the  institu- 
tion referred  to  by  Dr.  Clymer.  That  the  nurse  that  has 
hitherto  had  charge  of  him  at  the  institution,  at  Flushing,  shall 


542  COUET    OF    COMMON    PLEAS. 

In  the  Matter  of  Bomanjee  Byramjee  Colah,  a  Lunatic. 

go  with  him,  and  continue  the  same  care  and  attention  he  has 
hitherto  bestowed,  until  he  is  placed  in  the  institution  in  Bom- 
bay. It  is  suggested  in  a  letter  of  Dr.  Barstow  to  Major  Con- 
stable, that  he  should  be  accompanied  by  Dr.  J.  C.  Godfrey,  an 
assistant  physician  of  the  Flushing  Institution.  This  will  in- 
volve a  heavy  additional  expense,  amounting,  upon  the  esti- 
mate made,  to  over  $4,000.  I  hesitate  to  subject  the  estate  to 
this  charge,  it  being  my  impression  that  the  services  of  an 
attending  physician  can  be  necessary  during  this  journey  only 
in  view  of  Colah's  bodily  ailments,  and  as  there  is  a  physician 
attached  to  each  of  the  steamers,  throughout  the  entire  route, 
he  will  have  the  benefit  of  their  medical  aid,  which,  in  connec- 
tion with  the  experience  of  the  nurse,  who  has  had  him  in 
charge  for  some  time,  and  the  supervision  of  the  very  intel- 
ligent gentleman  who  goes  out  as  his  committee,  will,  it  ap- 
pears to  me,  be  sufficient  to  secure  his  safe  transit  from  here  to 
Bombay.  That  will  itself  involve  a  very  heavy  expense,  to 
which  must  be  added  the  remuneration  of  the  various  counsel, 
who  have  appeared  in  this  proceeding  either  on  behalf  of  the 
British  consul,  the  committees,  or  the  wife  in  making  this 
application.  It  may  be,  however,  that  I  am  mistaken  in  this 
matter,  and  that  an  accompanying  physician  is  indispensable. 
If  the  five  medical  gentlemen,  therefore,  who  have  heretofore 
acted,  will  certify  to  me,  in  writing,  that  it  would  not  be  safe  to 
trust  to  the  physicians  atttached  to  the  steamers,  and  that,  in 
their  judgment,  an  accompanying  physician  is  requisite,  it  will 
be  so  ordered. 

Major  Constable,  upon  his  arrival  in  Bombay,  will  imme- 
diately notify  the  wife  and  relatives  of  the  presence  there  of 
Colah,  and  if  they,  or  some  one  of  them,  do  not  apply  for  the 
appointment  of  a  committee,  at  the  earliest  possible  period,  then 
Major  Constable  is  instructed  to  make  the  application  himself  to 
the  proper  judicial  tribunal  or  judge  within  the  jurisdiction,  and 
will  bring  back  with  him  duly  authenticated  evidence  of  the 
appointment,  and  of  the  asylum  or  institution  in  which  Colah 
is  placed. 

If  such  an  event  should  happen  as  the  death  of  Colah  dur- 
ing the  journey,  then  after  discharging  the  last  duties  to  his 
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remains,  Major  Constable  and  the  mirse  will  proceed  no  farther,' 
but  return  to  this  city,  and  upon  Major  Constable's  return,  he 
will  make  an  official  report,  as  a  committee,  of  all  that  he  has 
done.  (The  committee  of  the  estate  will  be  directed  to  pay  out 
such  sums  as  may  be  subsequently  directed  by  order,  to  defray 
the  expenses  of  the  journey  from  here  to  Bombay,  and  upon 
Major  Constable's  return,  the  court  will  adjust  and  fix  upon  a 
proper  sum  to  be  paid  to  him  out  of  the  estate  for  the  discharge 
of  this  trust,  which  will  not  be  regulated  by  the  commissions 
given  by  Revised   Statutes  to   executors,   administrators,   or 
guardians  (2  R.  S.  93,  §  58),  as  is  the  rule  in  committees  of  the 
estate.     In  the  matter  of  Livingston  (2  Denio,  575 ;  id.  9  Paige, 
440),   that  measure  not  being   applicable  where  there  is   a 
separate  committee  of  the  person,  but  will  be  regarded  as  an 
actual  and  necessary  expense,  which  would  have  to  be  paid  out 
of  the  estate  to  some  one,  and  is  incurred  in  this  instance  to 
the  gentleman  who  is   the  committee  of  the  person,  for  the] 
reason  that  he  can  communicate  with  the  lunatic  in  the  only 
tongue  in  which  he  can  or  will  speak,  and  is   from  that  and 
many  other  reasons,  a  most  appropriate  one  to  whom  to  con-1 
fide  the  execution  of  this  most  delicate  and  very  responsible 
trust,  which  it  would  be  unreasonable  to  expect  him  to  dis- 
charge, for  the  benefit  of  this  friendless  stranger,  unless  he  is 
remunerated  for  his  time  and  trouble.     It  will  involve,  in  the 
meanwhile,  the  abandonment  of  his  business  here,  and  is  to  be 
regarded  like  the  cases  of  Annesly  (Arnb.  78),  of  Errington 
(Jacob,  406 ;  2  Buss.  567),  and  of  Ord  (Jacob,  94),  as  an  ex- 
ceptional one  to  the  general  rule,  that  no  compensation  will  be 
allowed  to  the  committee  of  a  lunatic  for  his  personal  services. 
(Anon.,  10  Yes.  103;  Shelford  on  Lunacy,  163.)  ) 
The  final  order  may  be  settled  upon  one  day's  notice. 
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LOEW,  J.  [Dissenting.*] — During  the  six  years  that  I  pre- 
sided in  one  of  the  district  courts,  J  uniformly  held  that  those 
courts  had  no  jurisdiction  in  actions  against  foreign  cor- 
porations. 

But  when  this  case  was  heretofore  before  us,  my  colleagues 
(Chief  Justice  Daly  and  Judge  Van  Brunt)  and  I  came  to  the 
conclusion  that  we  could  hold  that  those  courts  have  jurisdic- 
tions in  such  actions  without  doing  violence  to  those  provisions 
of  law  which  it  was  claimed  conferred  such  jurisdiction  upon 
them. 

Perhaps  the  fact  that  there  are  a  great  many  foreign  cor- 
porations doing  business  in  this  city,  the  clerks  and  agents  of 
which,  as  also  the  large  number  of  other  persons  who  con- 
stantly have  small  claims  against  these  corporations,  are,  for 
obvious  reasons,  practically  remediless,  so  far  as  enforcing  their 
demands  is  concerned,  unless  those  courts  possess  that  juris- 
diction, influenced  us  to  a  great  extent  in  arriving  at  that 
conclusion. 

Be  that  as  it  may,  I  was  aware  at  that  time  of  all  that  is 
now  advanced  and  urged,  in  order  to  show  that  they  do  not 
possess  that  jurisdiction  ;  and  it  was  for  that  reason  that  I  ex- 
pressed a  doubt  in  the  opinion  delivered  by  me  (see  39  How. 
Pr.  403)  as  to  the  correctness  of  our  decision. 

That  doubt  still  remains,  but  it  is  not  sufficiently  strong  to 
cause  me  to  change  the  views  I  have  heretofore  expressed  on 
the  subject. 

In  view  of  all  the  circumstances  respecting  this  case,  and 
the  fact  that  we  have  allowed  appeals  to  the  court  of  last 
resort  in  two  other  cases,  involving  or  comprehending  this 


*  The  dissenting  opinion  was  inadvertently  omitted  in  the  report  of  the  case, 
ante,  p.  399. 
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same  point,  it  seems  to  me  we  should  adhere  to  our  former 
decision,  unless  we  are  satisfied,  beyond  all  doubt,  that  it  was 
erroneous. 

However,  as  the  Chief  Judge  now  agrees  with  Judge 
Eobinson,  that  these  courts  do  not  possess  the  jurisdiction 
referred  to,  and  that  the  judgment  should  be  reversed,  it  is 
unnecessary  for  me  to  say  anything  further. 
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Opinion  upon  the  power  of  the  judges  of  the  Court  of  Com- 
mon Pleas  for  the  city  and  county  of  New  York  to  act 
as  justices  of  the  peace  within  that  city  and  county. 

A  question  arose  in  one  of  the  higher  courts  of  Virginia  as  to  the  validity  of  the 
acknowledgment  of  a  mortgage  token  in  this  city  before  Judge  Brady,  as  a 
Judge  of  the  Court  of  Common  Pleas.  The  law  of  Virginia  requires  that  ac- 
knowledgments of  instruments  taken  out  of  that  State  shall  be  taken  before  a 
justice  of  the  peace  of  the  place  where  the  acknowledgment  is  made,  and  the 
point  raised  in  this  case  was,  whether  Judge  Brady  was  a  justice  of  the  peace. 
A  commission  was  sent  to  New  York  for  the  examination  of  one  or  more  of  the 
judges  of  this  Court,  and  the  letter  here  printed  was  returned  upon  the  commis- 
sion, which  was  deemed  satisfactory  by  the  court  in  Virginia,  and  the  acknowl- 
edgment was  held  to  be  valid. 

The  question  submitted  to  me  is,  was  Judge  Brady  on  the 
10th  of  February,  1865,  a  justice  of  the  peace,  and  if  he  was, 
what  was  the  extent  of  his  authority  as  such  ?  He  was  at  that 
time  an  associate  justice  of  this  court,  and,  as  such,  ex  officio  a 
justice  of  the  peace  with  power  to  do  any  act  which  a  justice 
of  'the  peace  may  do  within  the  city  and  county  of  New  York, 
except  such  acts  as  are  by  statute  to  be  performed  only  by  the 
particular  justices  designated. 

When  this  question  was  first  propounded  to  me,  I  answered 
it  by  letter  in  the  affirmative,  but  learning  that  my  general 
answer  is  not  regarded  by  the  parties  in  Virginia  as  satisfac- 
tory, that  a  commission  has  been  issued  to  take  my  deposi- 
tion, and  not  knowing  upon  what  ground  the  objection  in  the 
Court  in  Virginia  is  founded,  I  find  it  necessary  to  go  into 
considerable  detail  to  give  an  account  of  this  jurisdiction,  which 
is  involved  with  the  past  history  of  this  court,  and  somewhat 
complicated. 

The  city  and  county  of  New  York  include  the  same  terri- 
tory— that  is,  the  boundaries  of  the  city  and  county  are  pre- 
cisely the  same  (Charter  of  the  City  by  Governor  Montgomery 
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in  1730,  §  2 ;  Laws  of  New  York  for  1788,  p.  148 ;  2  Bev. 
Stat.,  p.  2) ;  and  hence  the  words  "  city  and  county  "  are  al- 
most invariably  connected  together  in  our  statutes,  documents, 
and  other  proceedings  relating  to  either. 

The  Court  of  Common  Pleas  of  the  city  is  now  the  only 
court  of  that  name  in  the  State.  Its  territorial  jurisdiction  is 
limited  to  the  city  and  county,  but  in  all  other  respects  it  has 
general  jurisdiction  in  law  and  equity  to  an  unlimited  amount. 
It  is,  and  always  has  been,  a  court  of  record.  Its  judgments 
are  reversible  only  in  the  courts  of  last  resort  in  the  State,  the 
Court  of  Appeals,  and  it  is  itself  the  appellate  court  of  all  in- 
ferior courts  of  civil  jurisdiction  within*  the  said  city  and 
county.  It  is  by  statute  declared  to  be  the  county  court  of 
the  city  and  county  of  New  York  (Laws  of  New  York  for 
1821,  ch.  72,  §  2),  and  the  judges  thereof,  whenever  that  name 
occurs,  are  the  county  judges.  It  was  the  first  court  of  the 
State,  having  been  established  in  1650,  when  New  York  was  a 
Dutch  colony,  known  by  the  name  of  New  Netherland,  and  was 
originally  created  by  an  ordinance  of  the  States  General  of 
Holland,  under  the  name  of  "  The  Court  of  Burgomasters  and 
Schepens,"  a  Burgomaster  being  equivalent  to  the  English 
Mayor,  and  the  Schepens  to  Aldermen,  and  it  was  alike  a  muni- 
cipal council  and  a  court  of  justice. 

When  the  province  passed  into  the  hands  of  the  English, 
in  1664,  the  court  was  retained  until  1665,  when  the  Colonial 
Governor  Nicolls  commissioned  for  the  government  of  the  city 
a  mayor  and  five  aldermen,  and  these  officers  became  the 
judges  of  the  court,  the  mayor  taking  the  place  of  the  burgo- 
master, and  the  aldermen  that  of  schepens.  The  course  of 
procedure  was  changed  so  as  to  assimilate  it  to  the  Court  of 
Common  Pleas  in  England,  being  like  that  court  "  settled  in 
one  certain  place,"  *  and  that  name  was  given  to  it,  although 
it  was  popularly  known  as  the  Mayor's  Court,  he  being  the 
chief  presiding  ofiicer,  and  it  continued  to  be  known  by  that 
name  down  to  1821. 

By  a  code  of  laws  adopted  in  1664,  called  "  The  Duke's 
Laws,"  a  court  of  original,  general  and  appellate  jurisdiction 
for  the  whole  province  was  established,  called  "  The  Court  of 

I 

*  The  Clerks'  Instructor,  vol.  2,  p.  1 ;  Gilbert's  Common  Pleas,  ch.  1. 
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provincial  power  and  authority,  this  was  the  equivalent  of  the 
Court  of  King's  Bench  in  England,  and  Courts  of  Oyer  and 
Terminer  were,  from  time  to  time,  held  under  a  special  com- 
mission from  the  colonial  governor.  The  province,  exclusive 
of  the  city  and  county  of  New  York,  was  divided  into  three 
Assise,"  held  once  a  year  in  the  city  of  New  York.  In  its 
tidings,  and  in  each  riding  a  certain  number  of  justices  of  the 
peace  were  commissioned  by  the  governor,  and  the  justices  of 
the  "  riding "  held,  within  its  limits,  in  every  town  a  court, 
twice  a  year,  called  "  The  Court  of  Sessions,"  for  the  trial  of 
petty  offenses  and  of  civil  causes  where  the  amount  did  not 
exceed  forty  shillings,  and  all  these  justices  were  ex  officio 
members  of  the  Court  of  Assise. 

In  the  city  and  county  of  New  York,  all  the  powers  of 
these  officers,  as  justices  of  the  peace,  were  vested  in,  and 
exercised  by  the  mayor  and  aldermen.  As  ex  officio  justices 
of  the  peace,  they  sat  in  the  Court  of  Assise,  and  the  mayor 
and  aldermen  have  continued,  from  that  time  to  the  present, 
to  exercise  within  the  city  and  county  of  New  York  the  func- 
tions of  justices  of  the  peace,  antl  their  right  to  do  so  has  been 
repeatedly  recognized  and  affirmed  in  subsequent  statutes. 

In  1683  an  act  was  passed  and  ratified  by  the  king,  "  to  set- 
tle courts  of  justice  in  the  province."  It  created  in  every  town 
a  court  for  the  trial  of  small  causes  of  the  value  of  forty  shil- 
lings ;  to  be  held  without  a  jury  by  three  persons  commissioned 
by  the  governor ;  a  court  of  sessions  for  each  county,  for  the 
trial  of  criminal  and  civil  cases,  with  a  jury,  to  be  held  by  any 
three  or  more  of  the  justices  of  the  peace  of  the  county ;  a 
court  of  oyer  and  terminer,  to  be  held  annually  for  the  trial  of 
civil  and  criminal  causes,  into  which  any  action  might  be  re- 
moved when  the  damages  claimed  was  £5  or  upwards,  and  a 
court  of  chancery,  held  by  the  governor  and  his  council,  or  a 
chancellor  appointed  by  the  governor.  This  act  did  not  inter- 
fere with  the  Court  of  Common  Pleas  or  Mayor's  Court,  of 
New  York,  which  continued  to  be  held  as  before ;  but  the 
Court  of  Sessions  provided  for  in  each  county,  was  held  in  New 
York,  but  with  a  different  arrangement  from  that  of  the  other 
courts,  which  I  will  explain. 

In  the  English  cities,  the  corporations,  if  they  had  by  the 
common  law  or  by  the  king's  grant,  a  Court  of  Record  within 
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their  precinct,  were  allowed  to  associate  with  the  mayor,  "  for 
his  better  instruction  in  matters  of  justice  ; "  and  that  the  "pro- 
ceedings of  the  court  might  be  conducted  according  to  law,"  an 
officer  "  well  versed  and  experienced  in  the  law,"  called  a  "Re- 
corder, who  delivered  the  sentences  or  judgments  of  the  court 
and  certified  the  city  records  and  customs.  He  was  not,  like 
the  mayor,  elected  for  a  fixed  period,  but  a  permanent  officer, 
and  was,  by  virtue  of  his  office,  a  justice  of  the  peace,  of  the 
quorum"  that  is,  one  without  whom  the  others  could  not  pro- 
ceed. 

An  officer  of  this  description,  at  the  request  of  the  city 
authorities  and  with  the  approbation  of  the  king,  was  appointed 
by  Governor  Dougan,  in  1684,  who  sat  with  the  mayor  and 
aldermen,  in  the  Court  of  Common  Pleas  or  Mayor's  Court, 
and  he,  as  the  chief  officer,  together  with  the  mayor  and  alder- 
men, held  every  three  months,  in  the  city,  the  Court  of  Ses- 
sions referred  to. 

This  state  of  things  was  ratified  and  confirmed  to  the  city 
by  the  charter  granted  by  Governor  Dougan  in  1686.  This 
charter  declared  (§  15)  that  tliere  should  be  in  the  city  and 
county  of  New  York  one  Court  of  Common  Pleas  for  all  ac- 
tions of  debt,  trespass,  case,  detinue,  ejectment,  and  other  per- 
sonal actions,  to  be  held  by  the  mayor,  recorder,  and  aldermen, 
or  any  three  of  them  ;  of  whom  the  mayor  or  recorder  should 
always  be  one ;  and  it  also  declared  (§  8)  that  the  mayor,  re- 
corder, and  aldermen  should  be  justices  of  the  peace,  to  hear 
and  determine  matters  and  causes  within  the  said  city  and  liber- 
ties and  precincts  thereof,"  and  that  any  three  of  them,  of 
whom  the  mayor  or  recorder  should  be  one,  should  have  author- 
ity to  hear  and  determine  all  petty  larcenies,  riots,  oppressions, 
extortions,  or  other  trespasses  and  offenses,  in  any  way  belong- 
ing to  the  office  of  justice  of  the  peace,  according  to  the  law  of 
England.  Before  this  charter,  the  Court  of  Common  Pleas  sat 
every,  three  weeks,  but  the  Quarter  Sessions,  in  which  the  re- 
corder was  the  chief  officer,  sat  only  four  times  a  year,  and  as 
it  exercised  both  civil  and  criminal  jurisdiction,  was  regarded 
as  a  court  of  higher  grade,  but  as  the  Common  Pleas  had  equal 
civil  jurisdiction  and  sat  more  frequently,  it  gradually  absorbed 
that  class  of  business,  and,  after  a  period  of  three  years,  the 
Court  of  Quarter  Sessions  ceased  to  exercise  any  civil  jurisdic- 
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tion  whatever,  its  right  to  do  so  being  questionable  after  the 
charter,  and  it  became  known  thereafter  simply  as  the  Court 
of  Sessions,  the  title  which  it  now  bears. 

In  1691  the  judicial  system  of  the  province  was  reorganized 
by  an  act  of  the  colonial  legislature.  The  Court  of  Chancery- 
was  retained,  and  a  Supreme  Court  of  judicature  was  estab- 
lished, "  to  have  cognizance  of  all  pleas,  civil,  criminal,  and 
mixed,  as  fully  and  amply  as  the  courts  of  King's  Bench, 
Common  Pleas,  or  Exchequer,"  in  England.  By  this  act  the 
town  courts  were  changed  into  courts  of  justice  of  the  peace, 
to  be  held  by  one  justice  and  two  freeholders,  with  jurisdiction 
to  the  extent  of  forty  shillings,  and  it  created  a  Court  of  Com- 
mon Pleas,  as  a  county  court  for  each  county,  to  be  held  by  a 
judge  and  three  justices,  appointed  and  commissioned  to  hold 
it ;  the  judge  being  known  as  the  first  judge,  and  the  other 
three  as  assistant  justices.  It  also  provided  for  a  Court  of  Ses- 
sions of  criminal  jurisdiction  in  every  county,  held  by  the  jus- 
tices of  the  peace  of  the  county,  except  that  in  the  city  and 
county  of  New  York,  it  was  held  by  the  mayor  or  the  recorder 
and  two  aldermen.  This  act  did  not  interfere  with  the  Mayor's 
Court,  which  was  especially  referred  to  in  it  and  distinguished 
from  the  other  Courts  of  Common  Pleas,  as  the  "  Court  of  the 
Mayor  and  Aldermen,"  and  its  powers  and  authority  were  con- 
firmed by  enacting  that  it  should  have,  in  the  city  of  New 
York,  "  power  to  hear,  try,  and  determine  all  such  actions  and 
suits  as  were  commonly  cognizable  before  it." 

This  act,  or  rather  the  continuation  of  it,  having  expired  by 
its  own  limitations  in  -1698,  and  the  province  being  without 
courts,  Lord  Bellamont,  by  virtue  of  the  authority  conferred 
upon  him  by  his  commission,  re-established  them  substantially 
as  before  by  an  ordinance  in  1699,  with  the  concurrence  of  the 
council.  This  ordinance,  among  other  things,  declared  that  the 
Courts  of  Common  Pleas  should  have  power  and  jurisdiction 
to  hear,  try,  and  determine  all  actions  of  whatever  nature  or 
kind,  and  all  matters  and  things  tryablc  at  common  law  ot 
what  nature  or  kind  soever,"  and  it  empowered  the  judges  or 
justices  of  the  several  courts  mentioned  in  the  ordinance  "  to 
make,  ordain,  and  establish  all  such  rules  and  orders  for  the 
more  regular  practicing  and  proceeding  in  their  courts,  as  fully 
and  amply,  to  all  intents  and  purposes,  as  all,  or  any  of  the 
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judges  of  the  Courts  of  King's  Bench,  Common  Pleas  or  Ex- 
chequer, in  England,  legally  do,"  this  latter  power  having  been 
expressly  conferred  in  nearly  the  same  terms  in  the  act  before 
referred  to  of  1691,  and,  in  pursuance  of  this  authority,  the 
practice  and  course  of  procedure  of  the  New  York  Common 
Pleas  especially  was  modelled,  as  nearly  as  possible,  upon  that 
of  the  Court  of  Common  Pleas  of  England.  Indeed,  in  my 
own  time,  in  certain  particulars,  in  which  the  practice  of  the 
Common  Pleas  differs  from  that  of  the  King's  Bench,  the  prac- 
tice of  the  former  was  declared  to  be,  and  acted  upon,  as  the 
established  practice  of  this  court. 

In  1737  an  act  was  passed  empowering  a  justice  of  the  peace 
in  any  city,  county,  town,  manor  or  precinct,  within  the  colony, 
to  hold  a  court  for  the  trial  of  all  actions  of  debt,  trespass,  de- 
tinue or  replevin,  where  the  amount  or  thing  demanded  was  of 
the  value  of  forty  shillings  or  under,  and  that  the  powers  vested 
in  the  mayor,  recorder,  and  aldermen  of  New  York,  and  then 
exercised  by  them  as  justices  of  the  peace,  was  not  intended  to 
be  affected  by  this  act,  but  ratified  and  affirmed,  appears  by  one 
of  the  sections,  which  declares  that  nothing  contained  in  the 
act  shall  be  construed  to  abridge,  alter,  extend,  or  lessen  the 
powers,  rights,  privileges  and  methods  of  proceeding  of  the 
mayor,  recorder,  and  aldermen  of  the  city  of  New  York. 

In  1759  an  act  was  passed  by  which  the  mayor,  recorder,  or 
any  one  of  the  aldermen,  might  hold  a  court  in  the  city  for  the 
trial  of  causes,  where  the  amount  or  thing  demanded  did  not 
exceed  the  value  of  £5,  which  case  might  be  tried  by  any  one 
of  these  officers  alone,  or  with  a  jury,  if  demanded,  of  six  per- 
sons, which  was  the  origin  of  justices'  courts  in  this  city  for  the 
trial  of  civil  causes.  The  amount  was  afterwards  raised  to  £10, 
and,  by  an  act  passed  in  1781,  the  previous  acts  were  repealed, 
and  this  power  was  conferred  upon  officers  commissioned  by  the 
governor,  called  assistant  justices,  who  held  what  was  called  the 
assistant  justice  courts,  now  known  as  District  Courts. 

After  the  Revolution,  in  17^7,  an  elaborate  act  was  passed 
prescribing  the  duties  of  justices  of  the  peace  in  all  parts  of  the 
State,  whether  acting  individually  or  in  quorum,  in  which  the 
mayor,  recorder,  or  aldermen  of  New  York  are  specifically 
named,  and  in  the  last  section  of  which  act  it  is  declared  that 
the  mayor,  recorder  and  aldermen,  and  each  of  them,  shall  have 
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the  like  powers  in  the  city  of  New  York  as  justices  of  the  peace 
in  their  respective  counties  by  virtue  of  that  act. 

In  the  same  year  it  was  also  enacted  that  the  mayor  or  the 
recorder,  with  the  aldermen,  might  hold  either  the  mayor's 
court  or  the  court  of  sessions,  and  that  the  caption  of  all  records 
in  the  mayor's  court  should  be,  "  the  Court  of  Common  Pleas, 
called  the  mayor's  court. 

In  1797  an  act  was  passed  creating  what  was  afterwards 
known  as  the  Justices'  Court,  and  now  known  as  the  Marine 
Court  of  the  city  of  New  York.  It  was  authorized  to  be  held 
by  two  or  more  justices,  to  be  commissioned  by  the  governor, 
who  were  empowered  to  hear  and  determine  all  causes  therein, 
where  the  amount  did  not  exceed  £10,  and  to  enjoy  all  the 
powers  and  privileges  of  justices  of  the  peace  as  to  the  keeping 
of  the  peace  in  the  said  city  and  county ;  and  this  act  further 
declared  that  the  mayor,  recorder  and  aldermen,  or  any  three 
of  them,  of  whom  the  mayor  or  recorder  should  always  be  one, 
should  hold  the  courts  of  sessions  of  the  peace  in  the  said  city 
and  county,  and  that  the  mayor,  the  recorder,  and  the  aldermen 
should  have  the  power  of  justices  of  the  peace  in  and  for  the 
said  city  and  county  as  fully  and  in  the  same  manner  as  if  the 
act  had  not  been  passed,  the  object  of  this  provision  being  man- 
ifestly to  show  that  it  was  not  the  intention  of  the  Legislature 
to  take  these  powers  away  by  the  creation  of  other  justices  of 
the  peace  for  the  city  and  county. 

In  1798  a  police  office  was  erected  in  the  city  of  New  York, 
to  be  held  by  any  one  of  the  special  justices  of  the  peace  to  be 
commissioned  by  the  governor.  This  act  also  declared  that  the 
chancellor,  the  judges  of  the  Supreme  Court,  the  mayor,  re- 
corder, or  any  one  of  the  aldermen,  might  do  any  act  therein 
or  which  they  deemed  requisite  to  be  done  as  conservators  of 
the  peace. 

In  1802  it  was  enacted  that  the  mayor  or  recorder  might 
hold  "  the  Court  of  Common  Pleas,  called  the  Mayor's  Court," 
alone,  with  or  without  the  presence  of  any  of  the  aldermen,  and 
that  the  records  of  said  court  should  thereafter  be,  "  Judges  of 
said  court,"  instead  of  mayor,  recorder  and  aldermen  ;  and  that 
the  Mayor's  Court  of  New  York,  and  Courts  of  Common  Pleas 
of  the  counties,  might  try  all  actions — real,  personal  and  mixed 
— arising  in  the  said  city  and  counties  respectively,  and  all 
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transactions  whatever  not  arising  there,  and  that  in  the  other 
counties  any  three  or  more  of  the  justices  of  the  peace,  of 
whom  one  of  the  judges  of  the  Court  of  Common  Pleas  should 
always  be  one,  should  hold  the  court  of  general  sessions  of  the 
county,  a  provision  recognizing  the  judges  of  the  Court  of 
Common  Pleas  as  justices  of  the  peace  and  of  the  quorum — 
that  is,  that  without  one  of  them,  the  other  justices  of  the  peace 
could  not  hold  the  sessions. 

In  1807  an  act  remodelling  the  justices  court,  again  declared 
that  the  mayor,  recorder  and  aldermen,  should  be  justices  of 
the  peace  as  fully  as  if  the  act  had  not  been  passed ;  and  in  the 
revision  of  the  statutes  of  1813,  it  was  again  declared  that  each 
of  them  should  have,  in  the  city  of  New  York,  all  the  powers 
before  given  to  justices  of  the  peace,  showing  the  care  that  had 
been  taken  to  prevent  any  of  these  statutes  being  construed  as 
in  any  way  abridging  their  powers  as  justices  of  the  peace,  a 
power,  in  fact,  incidental  to,  and  necessary  in,  this  office,  as 
judges  of  a  criminal  court. 

The  law  of  the  State  up  to  this  period  may  be  succinctly 
expressed  in  the  language  of  a  work  upon  Justices  of  the  Peace, 
published  in  this  State  in  1819.  "  There  are  other  officers  who 
are  justices  of  the  peace,  though  not  appointed  as  such,  as  the 
mayor,  recorder  and  aldermen  of  certain  cities.  Such  officers 
are  also  recognized  in  the  acts  of  our  Legislatures  generally  as 
possessing  the  powers  of  justices  of  the  peace  within  their  re- 
spective cities.  The  mayor,  recorder  and  aldermen  of  New 
York  and  Albany  have  such  powers."  (Conductor  Generalis, 
p.  279.) 

I  have  pointed  out  that  in  the  Courts  of  Common  Pleas  in 
the  other  counties,  the  chief  judicial  officers  was  known  as 
the  first  judge.  He  was  so  called  before  the  revolution,  and  is 
so  designated  in  the  first  Constitution  of  the  State,  1777, 
which  declared  that  he  should  hold  office  during  good  behavior, 
and  should  hold  no  other  (§§  23,  25).  Whereas  the  assistant 
justices  of  these  courts  held  by  commissions  which  had  to  be 
renewed  every  three  years.  I  have  also  pointed  out  that  both 
he  and  the  assistant  justices  of  these  courts  were  recognized 
in  statutory  enactments  as  possessing,  within  their  respective 
counties,  the  powers  of  justices  of  the  peace,  the  sitting  of  one 
of  them  being  essential  to  form  a  quorum  at  the  quarter  ses- 
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sions  for  the  trial  of  offenders,  or,  as  I  have  already  explained, 
each  of  them  were  justices  of  the  peace  of  the  quorum.  It 
was  no  where  specifically  declared  by  statute  that  they  should 
have  the  powers  of  justices  of  the  , peace,  for  the  simple  reason 
that  it  was  unnecessary.  They  were  judges  or  justices  of  a 
Court  of  Common  Pleas,  a  court  of  record  of  general  jurisdic- 
tion, proceeding  according  to  the  course  of  the  common  law, 
and  within  the  territorial  limits  of  their  jurisdiction,  which  was 
the  county ;  they  had  by  the  common  law,  as  incidental  to 
their  office,  the  power  and  authority  of  justices  of  the  peace. 
To  show  this,  it  will  be  necessary  to  review  very  briefly  the 
nature  and  history  of  the  office  of  a  justice  of  the  peace. 
Conservators  of  the  peace  elected  in  every  county,  by  the  free- 
holders in  the  county  court,  were,  by  the  1  Edw.  Ill,  c.  16, 
and  the  Conference  of  1590,  changed  to  justices  of  the  peace 
appointed  by  commission  (2  Co.  Inst.  584: ;  4  Id.  171 ;  1  Bl. 
Com.  349  ;  Burns'  Justice,  30,  ed.  subject,  Justices  of  the 
Peace).  This  office,  the  mode  of  creating  it,  and  the  powers 
appertaining  to  it  by  the  common  law  and  the  early  English 
statutes,  was  introduced  into  the  colony  of  New  York  as  a  part 
of  the  law  of  the  mother  country,  and  the  subsequent  statutory 
provisions  here,  except  so  far  as  they  were  repugnant,  have 
not  affected  the  law  relating  to  the  office  as  it  stood  at  the  time 
of  its  introduction. 

.  The  justices  of  the  Court  of  Common  Pleas,  says  Dalton, 
are  conservators  of  the  peace  within  the  precincts  of  their 
court  (Dalton's  Justice,  ed.  of  1727,  p.  2) ;  and  in  a  book  of 
the  highest  authority  (Lambard's  Eirenarcha,  or  the  Office  of 
the  Justice  of  Peace),  it  is  said :  "  As  the  common  law 
hath  even  from  the  beginning  continued  a  special  care  for 
the  conservation  of  the  peace,  so  did  it  not  want  meet  offi- 
cers before  wardens  or  justices  of  the  peace  were  made ;  to 
whose  charge  it  did  commit  the  maintenance  of  the  same." 
And  after  pointing  out  that,  before  the  time  of  Edward  III, 
there  were  some  who  had  this  charge  simply  of  itself,  and 
and  were  therefore  named  cuistodes  pads,  and  others  who  had 
it  A  as  incident  to  other  offices  which  they  did  bear,  in  which 
it  was  included,  though  they  were  claimed  by  the  names  of 
their  offices  only,"  he  continues,  "of  these  who  had  charge 
over  the  peace  by  the  dignity  of  their  offices,  some  had  that 
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power  over  all  the  realm,  and  some  others  had  it  within  cer- 
tain limits  only."  And  after  enumerating  the  former,  he  says, 
"  the  justices  of  the  Common  Pleas  and  the  Barons  of  the  Ex- 
chequer be  conservators  within  special  places  only  ;  that  is  to 
say,  within  the  precincts  of  their  several  courts,"  (Book  I,  ch. 
3) ;  and  Hawkins  extends  this  to  all  courts  of  record,  (2  Haw- 
kins'  Pleas  of  the  Crown,  ch.  8,  §§  2,  3 ;  and  see  also  1  Bl. 
Com.  350).  The  precincts  of  the  court  is  the  place  embraced 
within  the  limits  of  its  territorial  jurisdiction,  the  word  being 
defined  by  the  early  lexicographers,  Blount's  Glossographia, 
the  Glossographia  Anglicana,  Coles,  Bailey,  Johnson,  &c.,  as 
"  a  particular  jurisdiction,  boundary,  '  territory.'  "  And  it  is 
so  used  in  Governor  Dougan's  Charter  of  1684,  to  express  the 
granting  of  what  was  included  within  the  territorial  boundaries 
of  the  city  and  county  of  New  York. 

In  1821  an  act  was  passed  creating  a  first  judge  for  the 
Court  of  Common  Pleas  of  New  York,  and,  as  some  confusion 
had  arisen  in  respect  to  the  true  title  of  the  court,  being  some- 
times referred  to  in  the  statutes  as  "  the  Mayor's  Court,"  and 
again,  "  the  Court  of  Common  Pleas,  called  the  Mayor's  Court," 
"  the  Court  of  the  Mayor  and  Aldermen,"  &c.,  this  act  de- 
clared that  the  style  of  the  court  should  be  the  Court  of  Com- 
mon Pleas  for  the  city  and  county  of  New  York,  and  that  it 
should  be  the  county  court.  It  enacted  that  the  judges  of  the 
court  should  be  the  first  judge,  the  mayor,  recorder,  and  the 
aldermen;  that  it  might  be  held  by  the  first  judge,  or  the 
mayor,  or  recorder,  with  one  or  more  of  the  other  judges  ;  but 
that  it  should  be  the  especial  duty  of  the  first  judge  to  hold  it. 
The  tenure  of  the  Srst  judge  was  made  the  same  as  the  first 
judges  in  other  counties ;  and  this  act  declared  that  the  first 
judge,  the  mayor,  recorder,  and  aldermen  should  hold  the  court 
of  sessions,  the  first  judge,  the  mayor,  or  the  recorder  to  be 
always  one,  and  that  it  should  be  the  especial  duty  of  the 
recorder  to  hold  it. 

This  act  did  not  define  the  duties  or  powers  of  the  first 
judge  created  by  it,  and  the  conclusion,  therefore,  at  the  time 
was,  and  has  been  ever  since,  that  he  had  exactly  the  same 
powers  as  the  other  judges,  both  in  the  Common  Pleas  and  in 
the  sessions ;  that  his  position  was  analogous  to  that  of  the  first 
judge  of  the  Common  Pleas  and  sessions  in  the  other  counties, 
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and  that  the  only  change  intended  was  to  give  to  the  city  and 
county  of  'New  York  a  first  judge  like  the  other  counties,  was 
distinctly  indicated  by  a  provision  reserving  to  both  the  courts, 
the  New  York  Common  Pleas  and  Sessions,  all  the  powers, 
authority,  and  jurisdiction  which  they  had  before  the  passage 
of  the  act. 

It  was  never  doubted  that  the  first  judge  thus  created  had 
the  same  powers  as  a  justice  of  the  peace  which  his  associate 
judges,  the  mayor,  recorder,  and  aldermen  had ;  and  the  first 
judges  of  the  Court  of  Common  Pleas  of  the  other  counties, 
and  Judge  Irving,  who  was  appointed  under  the  act,  and  his 
successors  to  the  present  time,  have  exercised  such  powers  in 
granting  warrants  for  the  arrest  of  offenders,  examining  them, 
taking  security  for  their  appearance  at  the  sessions,  taking 
security  for  the  keeping  of  the  peace,  indenturing  apprentices, 
and  various  other  acts,  which  they  could  not  do  except  as  jus- 
tices of  the  peace  ex  qfficio.  Among  their  powers  was  the 
taking  of  acknowledgments  of  deeds  or  other  instruments  for 
other  States,  which,  by  the  law  of  these  States,  were  required 
to  be  acknowledged  before  justices  of  the  peace,  a  duty  which, 
before  commissioners  for  other  States  were  appointed,  was  ex- 
ceeding onerous  upon  the  judges  of  this  court,  and  which  we 
were  called  upon  to  constantly  perform. 

Finally,  the  Kevised  Statutes  (2  Kev.  Stat,  p.  TOY)  enume- 
rated the  magistrates  who  "  shall  have  power  to  cause  to  be 
kept  all  laws  for  the  preservation  of  the  public  peace,"  and 
among  the  magistrates  enumerated  are  "judges  of  the  county 
courts;"  and  what  the  statute  has  here  expressed  is  a  definition 
of  the  office  of  justice  of  the  peace,  as  it  existed  at  the  common 
law.  (2  Hawkins'  P.  C.  C.  8,  §§  28,  33,  34 ;  Lambard's  Eiren- 
archa,  B.  1,  c.  2  ;  Dalton's  Justice,  chaps.  1,  5).  I  have  already 
stated  that,  by  the  Act  of  1821,  the  New  York  Common  Pleas 
is  declared  to  be  Court  of  Common  Pleas,  or  County  Court,  of 
the  city  and  county  of  New  York,"  and  that  the  first  judge  of 
it  is  consequently  a  county  judge. 

In  1834  and  1839  two  associate  judges  were  created,  upon 
each  of  whom  was  conferred  by  statute  all  the  powers  of  the 
first  judge,  and  Judge  Brady,  at  the  time  referred  to,  was  one 
of  these  associate  judges. 

By  subsequent  changes  the  aldermen  ceased  to  be  judges  of 
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the  Court  of  Common  Pleas  or  of  the  Court  of  Sessions.  The 
latter  court  is  now  held  by  the  recorder  or  the  city  judge. 
By  the  Constitution  of  1846,  the  Court  of  Common  Pleas  in  all 
the  other  counties,  except  New  York,  was  abolished,  and  in- 
stead, a  court  not  of  general,  but  limited  jurisdiction,  was 
established,  called  a  county  court.  The  New  York  Common 
Pleas  was  left  entirely  unaffected  by  the  Constitution  of  1846, 
that  is  in  respect  to  its  jurisdiction  and  powers  and  the  powers 
of  its  judges,  except  that  the  mayor  and  aldermen  were  no 
longer  members  of  it,  and  this  was  confirmed  by  the  Judiciary 
Act  of  1847  (Law  of  1847,  p.  281).  In  1854,  an  act  was  passed 
vesting  in  it  all  the  powers  and  jurisdiction  then  or  thereafter 
to  be  vested  in  the  county  courts  under  the  Constitution  of 
1846,  and  all  the  powers  and  jurisdiction  vested  in  it  before 
the  enactment  of  the  Code  in  1848.  By  the  amendment  to 
Constitution  in  1870,  it  was  increased  to  six  judges,  one  of 
whom  to  be  designated  by  his  associates  as  the  chief  judge, 
and  who  is  now,  instead  of  the  first  judge,  known  as  the  chief 
justice. 

I  will  add,  in  conclusion,  that  until  this  objection  was  raised 
in  the  Court  of  Virginia,  I  never  heard  the  right  of  a  judge 
of  this  court  to  act  as  justice  of  the  peace  ex  qfficio,  questioned, 
and  if  it  had  been,  I  would,  in  all  probability,  have  heard  of 
it  from  my  long  connection  with  the  court  and  familiarity  with 
our  past  judicial  history.  I  do  not  entertain  the  slightest 
doubt  upon  the  subject  myself,  nor  do  any  of  my  colleagues. 

CHAS.  P.  DALY. 
NEW  YOKK,  July  1,  1871. 
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ACCORD  AND  SATISFACTION. 

1.  The  mere  acceptance  by  a  credit- 
or from  his   debtor  of  a  less  sum 
than  the  amount  of  the  debt,  with- 
out any  additional  consideration, 
benefit,  or  advantage  to  the  credit- 
or, is  not  an  accord  and  satisfac- 
tion, even  though  the  acceptance 
was  in  full  of  the  debt. — Blum  v. 
Hartman,  47 

2.  Satisfaction  by  a  stranger  can  not 
be  pleaded  in  bar  of  defendant's 
own  obligation.  ib. 


ACTION. 

.  The  complaint  averred  that  the 
plaintiff,  a  broker,  purchased  at 
the  defendant's  request,  and  for 
his  account,  ten  thousand  dollars 
of  gold  coin,  to  pay  for  which  the 
plaintiff  advanced  the  amount  in 
currency ;  tnat,  at  the  same  time, 
the  defendant  deposited  with  the 
plaintiff  one  thousand  dollars  as  a 
margin  to  secure  the  plaintiff 
against  loss  by  any  decline  in  the 
market  value  of  the  coin ;  that 
subsequently,  the  market  value 
having  declined,  the  defendant 
deposited  two  other  margins  of 
one  thousand  dollars  each ;  that 
the  market  value  continuing  to 
decline,  by  which  such  margins 
were  more  than  absorbed,  the 
plaintiff  gave  the  defendant  "  due 
notice  in  writing,"  that  unless  he 
deposited  a  further  margin  of  five 
thousand  dollars  before  12  o'clock 


noon  of  the  following  day,  the 
plaintiff  would  sell  the  gold  with- 
out delay  at  the  market  rate,  and 
hold  him  responsible  for  the  differ- 
ence,and  that  the  defendant  having 
failed  to  make  good  the  margin  of 
five  thousand  dollars  within  the 
time  specified,  the  defendant, 
"pursuant  to  said  notice,"  caused 
the  gold  to  be  sold  at  the  Gold 
Board,  in  the  city  of  New  York, 
on  the  afternoon  of  the  following 
day,  at  the  best  price  attainable, 
and  that  after  deducting  the 
amount  obtaining  for  it,  together 
with  the  broker's  commission,  and 
the  government  tax,  there  remain- 
ed, and  was  due  to  the  plaintiff,  a 
balance  or  difference,  for  the 
amount  of  which  judgment  is 
prayed. 

Held,  (1.)  That  the  facts  alleged 
were  sufficient  to  constitute  a  cause 
of  action  for  money  laid  out  and 
expended  by  the  plaintiff  for  the 
defendant.  (2.)  By  such  a  transac- 
tion, it  is  necessarily  implied  that 
if  the  defendant  should  fail  to 
keep  the  plaintiff  secured  against 
loss  by  maintaining  his  margin, 
the  latter  should  have  the  right  to 
setl  the  gold  for  his  reimbursement 
and  security;  and  that  in  case  of 
such  sale,  fairly  and  justly  made  up- 
on notice,  and  in  such  a  manner  as 
to  obtain  the  actual  market  value 
at  the  time  of  sale,  the  defendant 
would  pay  the  difference  as  money 
laid  out  and  expended  at  his  re- 
quest and  for  his  use.  (3.)  It  will 
be  inferred  from  the  averments 
of  "  due  notice  "  of  intention  to 
sell,  and  of  the  sale  "  pursuant  to 
the  notice,"  that  the  sale  would 
be,  and  actually  was  made,  at  the 
time  specified  in  the  notice  at  the 
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Gold  Board.  If  not  sufficient  spe- 
cific, the  defendant's  remedy  was 
a  motion  to  have  it  made  more 
definite  and  certain,  before  an- 
swer. (4.)  No  allegation  of  the 
tender  of  the  gold  by  plaintiff,  or 
notice  to  the  defendant  to  redeem 
was  necessary.  The  gold  being 
held  by  way  of  pledge  or  security, 
the  pledgee  might  sell  upon  giv- 
ing reasonable  notice.  (5.)  In  the 
absence  of  proof  to  the  contrary, 
a  sale  of  the  gold,  at  the  Gold 
Board,  in  the  city  of  New  York, 
will  be  held  to  have  been  the  best 
mode  of  disposing  of  such  an  ar- 
ticle at  its  market  value. — Schepe- 
ler  v.  Eisner,  11 


ALIMONY. 
See  DIVORCE,  2.  \ 

APPEALS. 

1.  An  appellate  tribunal  will  not  re- 
verse a  decree  upon  a  point  which 
was  not  raised  or  considered  in 
the  court  below,  unless  there  was 
a  total  want  of  jurisdiction  in  the 
court  to  grant  the  relief  sought,  or 
to  give  the  judgment.     Aberneihy 
v.  Church  of  the  Puritans,  1 

2.  An  appellant  cannot  raise  a  point 
or  insist  on  an  objection  not  made 
in  the  court  below,  and  rely  upon 
it  for  a  reversal  of  the  judgment. 
Talcott  v.  Rozenberg,  .      203 

3.  A  party  to  a  decree  of  foreclosure 
and  sale,  who  has  parted  with  his 
interest  subsequent '  to  the  com- 
mencement of  the  suit,  but  prior 
to  the  entry  of  the  decree,  cannot, 
in  his  own  right,  maintain  an  ap- 
peal from  the  decree.     He  is  not 
"  a  party  aggrieved,"  within  the 
meaning  of  section  325  of  the  Code 
of  Procedure.  But  where  his  wife, 
who  is  also  a  party  to  the  suit, 
still  has  an  inchoate  right  of  dow- 
er in  the  subject  of  the  suit,  he 
may  unite  with  her  in  such  an  ap- 
peal. Kiefer  v.  WinTcens,  191 


4.  Where,  in  a  justice's  court,  the 
merits  are  fairly  entered  into,  in- 
vestigated, and  the  case  is  finally 
submitted  to  the  justice,  who  gives 
a  judgment  for  the  defendant, 
though  without  costs,  it  is  conclu- 
sive on  the  plaintiff,  a  bar  to 
another  action,  and  a  final  deter- 
mination, from  which  an  appeal 
will  lie.  Blum,  v.  Hartman,  47 

See  CONTEMPT,  2. 


ARREST. 

1.  AN  order  of  arrest  will  not  be 
granted  on  an  affidavit  made  by 
the  plaintiff's  testator  before  his 
death,   entitled  in   an  action  he 
proposed   to    bring    against  the 
present  defendant  upon  the  same 
or  similar  causes  of  action  set  forth 
in  the  plaintiff's  complaint.  Mason 
v.  Lambert,  250 

2.  The  complaint  contained  causes 
of  action  for  damages  for  a  con- 
version and  for  false  and  fraud- 
ulent representations.     Held,  that 
as  the  evidence  was  not  sufficient 
to  warrant  the  granting  of  an  or- 
der of  arrest  on  the  ground  of  false 
and     fraudulent     representations 
made,  it  should  not  be  granted  on 
the  cause  of  action  for  conversion 
under  §  171  of  the  Code.     An  or- 
der of  arrest  must  relate  to  all  the 
causes  of  action  set  forth  in  the 
complaint.  %  ib. 

3.  IT  is  well  settled  that  where  fraud- 
ulent representations  are  alleged 
as  the  basis  of  an  arrest,  it  must 
appear,  not  only,  that  the  repre- 
sentations were  false,    but    that 
they  were  known  to  be  so  by  the 
party  making  them,   at   the  time 
they  were  made.  Thorpe  v.  Wad- 
dingham,  275 

4.  When  fraud  is  relied  upon  as  sub- 
jecting a  party  to  arrest,  the  par- 
ticular facts  constituting  the  fraud 
should  be  set  forth.      Thus  where 
the  plaintiff's  affidavit,  on  an  ap- 
plication for  an  order  of  arrest, 
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merely  avers  that  the  representa- 
tions made  by  the  defendant  were 
false  and  fraudulent,  leaving  the 
facts  a  matter  of  mere  conjecture : 
Held,  that  the  affidavit  is  defective 
in  stating  simply  conclusion, 
which  may  or  may  not  be  correct, 
and  is  not  sufficient  to  warrant  an 
order  of  arrest.  ib. 

ASSIGNMENTS. 

1.  The  execution  and  delivery  to  the 
plaintiff  of  a  written  order  by  a 
third  party,  addressed  to  the  de- 
fendant, directing  the  latter  to  pay 
over   to  the  plaintiff  certain  prize 
moneys  collected  for  his  account 
from   the   United  States  govern- 
ment by  the  defendant :  Held,  suf- 
ficient to    transfer  the    equitable 
title  to  the  plaintiff  so  as  to  entitle 
him  to  maintain  an  action  against 
the     defendant   for    the    money. 
Danklessen  v.  Braynard,  183 

2.  No  particular  form    of  words  is 
necessary  to  create  an  equitable  as- 
signment.    Any  language  which 
indicates  a  clear  intention  to  ap- 
propriate the  fund  is  sufficient,  ib. 

3.  The  fact  that  the  money   in    de- 
fendant's hands  was  prize  money 
collected    from    the    government 
does  not  invalidate  the    assign- 
ment, under  the  act  of  Congress 
(Act  of  February  26,  1863),  in  re- 
lation to   assignments   of  certain 
classes  of  claims  against  the  Unit- 
ed States  government.  ib. 

4.  An  assignment  in  writing    of  a 
claim  less   than  fifty    dollars   in 
amount  is  not  necessary  to  entitle 
the  assignee  to  maintain  an  action 
upon  it.     Murray  v.  BulVs  Head 
Bank,  364 

ASSIGNMENTS   FOR    BENEFIT 
OF  CREDITORS. 

1.  In  an  action  by  a  general  assignee, 
under  the  statute  (Laws  of  1858, 
chap.  314,  Laws  of  1860,  chap. 
348),  it  is  competent  for  the  plaint- 
iff to  show  that  a  bill  of  sale 
transferring  the  whole  of  the  debt- 
or's property,  to  recover  which  the 
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action  is  brought,  though  absolute 
on  its  face,  was  in  reality  intended 
to  operate  as  a  general  assignment 
for  the  benefit  of  creditors  with 
preferences.  Britton  \.Lorenz,  23 

2.  The  statute  is  imperative,  that 
every  assignment  of  a  debtor's 
property  made  to  an  assignee  in 
trust  for  creditors,  shall  be  in  writ- 
ing, and  duly  acknowledged  be- 
fore its  delivery  to  the  assignee ; 
and  every  attempt  to  create  such 
a  trust  by  another  and  different 
mode  from  that  prescribed  by  the 
statute,  is  absolutely  void,  and  no 
title  will  pass.  ib. 

ATTACHMENT. 

1.  An  attachment  is  primary  process, 
and  may  be  granted  in  the  first 
instance,  but  not   without  filing 
such   proof  as,   if  untrue,  would 
subject     the  party  asserting,   to 
prosecution  for  perjury.  Hence  an 
attachment  issued  upon  the  mere 
report  of  a  referee,  without  proof 
by  affidavit  of  the  facts  charged,  is 
irregular.  Ackroyd  v.  Ackroyd,    38 

2.  "Where  an  attachment,  issued  by 
competent  jurisdictional   author- 
ity,  is  set  aside  for  irregularity, 
the    party  issuing  it   becomes   a 
trespasser  db  initio ;  and  where  he 
appears  by  counsel,  and  resists  the 
motion  to  vacate,  he  cannot  escape 
liability  by  throwing  the  responsi- 
bility upon  his  attorney,  ib. 

3.  In  such  a  case,  where  the  damages 
are  moderate  and  scarcely  punitive, 
they  should  be  sustained,  without 
reference  to  the  actual  damage,  ib. 

4.  To  justify  the  issuing  of  an  attach- 
ment, on  the  ground  that  the  de- 
fendant has  disposed,  or  is  about 
to  dispose,  of  his  property,  with 
intent  to  defraud  his  creditors,  it 
is  sufficient  if  the  affidavits  upon 
which  the    application  is    made 
contain  allegations  of  facts,  which 
require  the  judge  to  exercise  his 
judgment  in  the  matter,  and  which, 
though  not  conclusive,  yet  tend  le- 
gally to  establish  the  fraud.     Tul- 
cott  v.  Iiozenberyr  203- 
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5.  Where  it  appears  by  affidavit  that 
when  the  goods  were  bought  for 
which  the  action  is  brought,  the 
defendants  represented  themselves 
to  be  worth  a  certain  sum,  and  to 
be  doing  a   cash  business;    and 
within  a  few  weeks    afterwards 
declared  that  they  had  no  money, 
and  did  not  know  whether  they 
were  solvent  or  not;  and  it  far- 
ther appears  that  they  had  shipped 
out  of  the  States  nearly  their  en- 
tire stock   of  goods :    Held,  suffi- 
cient to  warrant  the  issue   of  an 
attachment.  ib. 

6.  "Where  an  attachment  was  issued 
under  the  act  to  abolish  imprison- 
ment for  debt  (Laws,  1831,  chap. 
300,  §  34),  and  the  sheriff  in  his 
return  thereon  certified   that  by 
virtue  of  the  attachment,  he,  on  a 
certain  day,  attached  the  proper- 
ty mentioned  in  an  inventory  an- 
nexed to  the  return ;  and  further, 
that  he  served  a  copy  of  said  at- 
tachment and   of   the  inventory, 

duly  certified  by  him,  on ,  one 

of  the  defendants,  personally:  Held, 
a  substantial  compliance  with  the 
statute.  ib. 

7.  A  sale  and  assignment  of  shares 
of  the  capital  stock    of   a     cor- 
poration,   attended    by    a   deliv- 
ery of    the    certificate,    vests    in 
the  vendee  the  title  to  the  stock, 
notwithstanding  a  provision  con- 
tained in  the  certificate,  that  the 
stock  was  transferable  only  upon 
the  books  of  the  company.     Co- 
meau  v.  Guild  Farm  Oil  Co.,     218 

8.  Hence  the  service  of  an  attach- 
ment against  the  assignor  by  the 
sheriff  on  the  officers  of  the  com- 
pany, after  such  assignment,  vests 
no  equity  in  the  sheriff,  and  the 
company    cannot    refuse,  on   the 
ground    of   such    attachment,  to 
make  a  transfer  on  its  books   to 
the  vendee.     And  for  such  a  refusal 
the    company    is    liable    to    the 
vendee  for  the  value  of  the  stock. 

ib. 
8es  CLOUD  oy  TITLE,  2. 


ATTORNEY  AND  COUNSELLOR. 

1.  Where  a  statute  enacts,  for  the 
purpose  of  securing  a  more  effectual 
compliance  with  its  requirements 
in  respect  to  the  licensing  of  cer- 
tain occupations,  that  no  one  shall 
engage  in  or  carry  on  any  such  oc- 
cupation, until  he  shall  have  ob- 
tained a  license  as  provided  by  the 
statute,  it  is  an  express  prohibition 
without  more   particular  words : 
Held,  therefore,  that  a  lawyer,  who 
has  not  obtained  a  license,  as  re- 
quired by  the  Internal  Revenue  act 
of  the  United  States  Congress,  can- 
not recover  for  professional  serv- 
ices rendered  since  the  passage  of 
the  act,  and  a  contract  made  by 
him  to  render  such  services  is  ab- 
solutely void.    Hall  v.  Bishop,  109 

2.  An  attorney  has  no  lien  except 
upon  such  papers  of  his  client  as 
have  come  into  his  hands  for  the 
purpose  of  business,  in  the  ordinary 
course  of  his  professional  employ- 
ment.    Henry  v.  Fowler,  199 

3.  Where  a  lender  of   money  em- 
ployed the  borrower's  attorney  to 
search     the    records    for    incum- 
brances  on  the  property  proposed 
to  be  mortgaged  as  a  security  for 
the  loan,  and  the  attorney  having 
reported   the    property   uuincum- 
bered,  took  the  mortgage  for  the 
purpose  of  filing  the  same;  Held, 
in  an  action  by  the  lender  against 
the  attorney  for  negligence  in  de- 
laying to  file  the  mortgage  until 
after  a  subsequent  mortgage  had 
been  filed,  that  the  jury  were  war- 
ranted in  finding  the  relation  of 
attorney  and  client  to  exist  be- 
tween the  parties,  notwithstanding 
the  fact  that  the  fee  of  the  attorney 
and    the    expenses   of   filing   the 
mortgage  were  paid  by  the  bor- 
rower.    Arnold  v.  Robertson,      298 

4.  Held   further,  that  it   appearing 
that  the  subsequent  mortgage  had, 
since  its  filing,  been  paid  and  its 
lien  discharged,  and  also  that  the 
plaintiff,  without  being  influenced 
by  any    knowledge   or  suspicion 
that    such    subsequent  mortgage 
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had  ever  been  a  prior  lien,  and 
without  any  agency  or  intervention 
of  the  defendant,  had  satisfied  the 
obligation  secured  by  the  mort- 
gage to  him, — the  plaintiff  was 
entitled  to  recover  only  nominal 
damages.  ib. 

5.  Held  further,  that  in  such  a  case, 
it  was  error  for  the  court  to  allow 
the  jury  to  consider  the  question 
of  defendant's  fraud  in  inducing 
the  plaintiff  to  acknowledge  satis- 
faction of  the  mortgage,  and  a 
verdict  founded  on  evidence  of 
such  fraud  will  not  be  upheld.  ib. 

See  EVIDENCE,  2. 


B 

BAILMENT. 

1.  In    an    action    by    a    consignor 
against  his  consignee  for  the  con- 
version of  certain  goods  consigned 
for  sale,  the    defendants'   answer 
averred  that  the  goods  had  been 
levied   on    as   the   property  of  a 
third  person,  to  whose  attaching 
creditor,  or  to  the   sheriff,  under 
the  attachment,  they  had  paid  the 
proceeds  of  the  goods.     Held,  that 
the  answer  was  frivolous.  A  bailee 
cannot    in    general,    dispute    his 
bailor's  title ;  and  in  this  case,  the 
property  was  not  taking  by  due 
process  of  law  so  as  to  exonerate 
the  bailee.     Barnard  v.  Kolibe,    35 

2.  In  an  action  by  a  consignor  against 
his  consignee  for  the  conversion  of 
the  proceeds  of  certain  goods  con- 
signed for   sale,  it  is  no  defense 
that  the  defendant  paid  over  the 
proceeds  to  a  creditor  of  a  third 
person,  alleged  to  be  the  owner  of 
the   goods,   in   obedience    to    an 
order  of  a  judge  made  in  supple- 
mentary proceedings  against  such 
third  person,  under  §§  294,  297  of 
the  Code  of  Procedure.     Barnard 
v.  Kolibe,  373 

3.  Where  it  appears  that  a  judgment 
debtor's   right  to   money   in  the 
hands  of  a  bailee  is  disputed,  the 


court  has  no  authority,  in  supple- 
mentary proceedings  against  such 
debtor,  to  order  the  same  to  be 
paid  over  by  the  bailee  towards 
the  satisfaction  of  the  judgment. 
The  conflicting  claims  of  the  bailor 
and  of  the  judgment  debtor  to  the 
money  can  only  be  tried  and  deter- 
mined in  an  action  brought  for  its 
recovery  by  a  receiver  appointed 
for  that  purpose.  ib. 

4.  Such  an  order  having  been  made 
without  authority,  obedience  to  it 
by  the  bailee  will  not  afford  any 
protection    to  him     against   .the 
bailor's  action  for  a  conversion  of 
the  money.  ib. 

5.  A  bailee  for  hire"  of  a  chattel  is 
bound  to  use  ordinary  care  in  its 
use,  and  if  it  is  injured  while  in 
his  possession,  he  must  show  how 
the  injury  happened,  or  if  unable 
to  do  that,  must  show  that  he  ex- 
ercised such  a  degree  of  care  in 
respect  to  the  chattel  as  to  over- 
come any  presumption  that  the  in- 
jury occurred  by  reason  of  the  want 
of  ordinary  care  and  diligence  on 
his  part.     Fox  v.  Pruden,          187 

6.  If,  in  the  case  of  a  '  bailment,  the 
evidence  warrants  the  conclusion 
that  the  transaction  was  not  a  hir- 
ing but  a  gratuitous  loan   for  a 
specified  time,  it  is  not  error  for 
the  court  to  charge  the  jury  that 
the  keeping  of  the  chattel   after 
the   expiration    of   the    time    for 
which  the  loan  was  made  and  after 
demand  by  the  bailor,  was  a  con- 
version.    So  held  in  an  action  for 
negligence,  by  reason  of  which  the 
chattel  was  injured.  ib. 

7.  The  return  of  a  chattel,  loaned  or 
hired,  and  its  acceptance  by  the 
bailor,  is  not  a  bar  to  the  latter's 
action  against  the  bailee  to  recover 
damages  for  an  injury  to  the  chat- 
tel, ib. 

See  NEGLIGEXCE,  13. 

BANKING. 

The  cashing  by  one  bank  of  checks 
or   drafts  drawn  on  other  banks 
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is  legitimate  banking  business, 
whether  regarded  as  the  making 
of  a  collection  for  account  of  the 
customer  or  dealer,  or  as  a  loan  or 
advance  made  on  the  faith  of  the 
instrument.  Held,  therefore,  where 
the  teller  of  the  defendants'  bank 
cashed  a  check  drawn  on  another 
bank,  and  a  part  of  the  payment 
was  a  counterfeit  bank  bill,  that 
the  defendants'  bank  was  liable 
for  the  amount  of  the  counterfeit 
paper  to  the  owner  of  the  check. 
Murray  v.  Bull's  Head  Bank,  864 


BILLS,  NOTES  AND  CHECKS. 

1.  The  laws  of  the  United  States  not 
determining  the  value  of  a  pound 
sterling  for  commercial  purposes, 
resort  must  be  had  to  the  custom 
of  merchants :     Held,  therefore,  on 
a  recovery  in  an  action  on  a  draft 
for  fifty  pounds  sterling,  drawn  in 
London,  and  accepted  by  the  de- 
fendant at  New  York,  that  the 
plaintiff  was  entitled  to  the  price 
of  exchange  between  New  York 
and  London.     The  real  par,  and 
not  the  nominal  par  of  exchange, 
is  the  measure  of  damages  in  such 
a  case.     Guiteman  v.  Davis,      120 

2.  The  plaintiif  received  from  an  in- 
surance company  as  collateral,  for 
a  loan  made  to  it,  certain  notes  of 
the   defendants,   which  the  latter 
had  given  to  the  company  in  pay- 
ment for  a  risk  assumed :    Held,  in 
an  action  on  the  notes  against  the 
makers,   that  the  plaintiff  was  a 
holder  for  value,  and  that  it  was 
no  defense  that  the  insurance  com- 
pany was  insolvent   when   it  as- 
sumed the  risk  for  which  the  notes 
were  given,  it  appearing  that  the 
plaintifi's  loan  to  the  company  was 
in  any  part  unpaid.     Fourth  Na- 
tional hank  v.  /Snow,  167 

3.  An  accommodation  endorser  of  a 
bill  or  note  is  to  be  regarded  as 
standing    in   the  character  of   a 
surety,  and  as  entitled  in  the  event 
of  his  paying  his  principal's  debt, 


to  be  subrogated  to  all  the  rights 
and  remedies  of  the  creditor.  And 
any  interference  with  Such  right  of 
subrogation  will  relieve  the  surety. 
Boyd  v.  Finnegan,  222 

4.  A   judgment  creditor  took    the 
judgment  debtor's  note,  endorsed 
for  accommodation  by  the  defend- 
ant, as  collateral,  to  secure  the  pay- 
ment of  the  judgment.     He  sub- 
sequently, but  before  the  maturity 
of  the  note,  transferred  it  to  the 
plaintiff  for  value,    The  latter  hav- 
ing notice   of  the  circumstances 
under  which  the  note  was  given, 
paid  the  judgment,  and  procured 
it  to  be  satisfieci,without  the  knowl- 
edge  of  the   accommodation  en- 
dorser :    Held,  in  an  action  on  the 
note  against  the  endorser,  that  by 
such  payment  and  satisfaction  of 
the  judgment,  the  indorser's  right 
of  subrogation  was  prejudiced,  and 
he  was,  therefore,  discharged  from 
liability  on  the  note.  ib. 

5.  The  right  of  subrogation  is  recog- 
nized by  courts  of  law  as  well  as 
by  courts  of  equity.  ib. 

6.  "Where  a  husband  procured  prom- 
issory notes,  to    be  made  to   his 
wife  by  a  third  person,  on  a  con- 
sideration  paid    by  himself,  held 
that  the  wife  might  maintain  an 
action  on   the  notes  against   the 
maker,   in  her  individual  name. 
Eynders  v.  Crane,  b39 

7.  A  corrupt  and  illegal  agreement, 
made    between   the  husband  and 
the  maker   of   the    notes,   subse- 
quently to  their  execution  and  de- 
livery, but  to  which  the  wife  was 
neither  a  party  or  privy,  by  which 
the  husband  was,  as  a  part  of  the 
consideration,  for  the   agreement 
on  his  part,  to  give  up  the  notes 
in   question,  will  not   affect    the 
wife's  right  of  action  on  the  notes. 

ib. 

8.  The  legal   effect  of  taking  from 
the  maker  of  a  note  or  bill,  a  new 
note,  payable  at  a  future  day,  is  to 
suspend  the  right  of  action  on  the 
first  note  until  the  maturity  of  the 
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second,  and  such  taking  is  an  ex- 
tension of  credit  which  operates 
to  discharge  from  liability  an  in- 
dorser  of  the  first  note,  not  assent- 
ing to  the  transaction.  Eisner  v. 
Keller,  485 

9.  To  effect    such    discharge    from 
liability,  it  is  not  necessary  that 
there  should    be    an    agreement, 
either  express  or  implied,  between 
the   debtor   and  the  creditor,  to 
give  time.     The  taking  of  a  new 
note  for  the  same  amount,  payable 
at  a  future  day,  necessarily  implies 
an  extension  of  credit  by  the  cred- 
itor, ib. 

10.  It  seems  that  an  express  under- 
standing    that     the    new    note 
should  not  affect  the  security  of 
the  first  note,   will  be   sufficient 
evidence   of   an    agreement    that 
there   was  to  be  no  extension  of 
time,  and  that  the  creditor  might 
be  at  liberty  to  sue  upon  the  first 
note  before  the  maturity  of  the 
new  note.  ib. 

11.  The  maker  of  an  over  due  note, 
at  the  request  of  the  holder,  pro- 
cured from  a  third  person  a  note 
for  the  same  amount,  payable  at 
sixty  days,  which  he  delivered  to 
the  holder  of  the  first  note,  with  a 
'request  not  to  be  sued  on  the  over 
due  note,  the  latter  saying  that  he 
would  surrender  the  old  note  when 
the    new  note  was    paid.       The 
holder  procured  the  new  note  to 
be  discounted  at  bank,  and,  at  its 
maturity,  it  was  paid,  in  part  by 
the  maker,  in  discharge  of  a  debt 
which  in  the  meantime  had   be- 
come due  by  him  to  the  maker  of 
the  old  note,  the   balance  being 
paid  by  the  holder  of  the  old  note. 
Held,  in  an  action  by  the  holder 
against  the  indorser  of  the  old 
note,  to  recover  the  amount  of  the 
balance  paid  to  take  up  the  new 
note,  that  the  taking  of  the  new 
note  was  an  extension  of  credit  to 
the  maker,  which  discharged  the 
defendant  as  indorser.  ib. 

See  NEGLIGENCE,  10-13. 


BROKER. 

1.  The  defendant  had  employed  the 
plaintiff,  a  real  estate  broker,  to 
effect  a  sale  ot  his  house,  and  had 
also  employed  another  broker  to 
the  same  end.     The  latter  broker 
posted  a  bill  on  the  premises,  and 
a  purchaser  being  attracted  there- 
by, called  at  the  house,  and  was  in- 
formed by   the   tenant    that  the 
plaintiff  was  rent  collector.     The 
purchaser     then    called    on     the 
plaintiff,  who  informed  him  of  the 
rent  and  price,  and  sent  a  clerk 
with  him  to  show  the  house.     The 
n%t  day,  the  purchaser,  following 
the  direction  on  the  bill,  went  to 
the  other  broker  therein  named, 
by  whom  he  was  introduced  to  the 
owner,  and  with  whom  the  negoti- 
ations took  place  which  resulted 
in  a  sale.     Held,  that  the  latter 
broker,  and  not  the  plaintiff,  had 
earned  a  commission  for  effecting 
the  sale.     Maracella  v.  Odell,     123 

2.  Where  two  brokers  claimed  the 
same    commission,   each    alleging 
that  it  was  through  him  the  sale 
was  effected,  and  it  appeared  that 
one  had  only  called  the  attention 
of  the  subsequent  purchaser  to  the 
property,  while  the  other,  several 
months    afterward,   and  without 
knowing  that  the  purchaser's  at- 
tention had  previously  been  called 
to  the  property,  brought  him  and 
the  seller  together  and  effected  a 
sale.    Held,  that  the  latter  was  the 
procuring  cause  of  the  sale,  and 
was  entitled  to  the  commission. 
Dreyer  v.  fiauch,  434 

See  ACTION. 


c 


CARRIER. 

1 .  By  a  bill  of  lading  of  one  hundred 
casks  of  wine  to  be  shipped  from 
Bordeaux  to  New  York,  it  was 
stipulated  to  deliver  the  same  all 
full  and  in  good  condition,  the 
perils  and  risks  of  the  sea  ex- 
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cepted.  By  reason  of  rough  weath- 
er and  heavy  seas  encountered  on 
the  voyage,  eleven  of  the  casks 
were  found,  on  arrival,  to  have 
leaked,  and  to  be  of  little  or  no 
value.  Held,  that  no  negligence 
being  shown,  the  freight  was 
earned.  Gunthtrv.  Colin,  125 

2.  A  capture,  by  public  enemies,  of 
the  property  entrusted  to  a  com- 
mon carrier,  releases  him  from  all 
further  obligation    respecting  it, 
for  that  act  puts  it  out  of  his  pow- 
er to  do  what  he  engaged  to  do. 
Spaids  v.  N.  T.  Mail  S.  8.  Co.,  139 

3.  But  where  it  appears,  in  an  action 
for  loss  of  baggage,  that  the  ene- 
my limited  his  capture  to  the  ves- 
sel,  and  expressly  permitted  the 
passengers  to  take  with  them  their 
baggage,  and  the  captain  of  the 
captured  ship  took  charge  of,  and 
undertook  to  transfer  the  passen- 
gers' baggage  to  a  schooner  pro- 
vided by  the  enemy,  to  bring  the 
passengers   and   their    effects    to 
port,  and  that  the  baggage  was 
not  brought  on  board  the  schoon- 
er, but  was  lost :  Held,  that  it  was 
no  capture  of  the  baggage,  and 
that  the  carrier's  liability  contin- 
ued, ib. 

4.  Held  further  that  the  fact  that 
the  defendants  were  neither  the 
owners  nor  the  charterers  of  the 
captured  vessel,   but  had  merely 
placed  her  on  their  line  tempora- 
rily,  charging   and    receiving    a 
commission    as     agents     on     the 
freight   and  passage   money,  did 
not   affect  the    question    of  their 
liability  in  such  case.  ib. 

5.  By  the  laws  of  New  York,  all 
emigrants  arriving  at  the  port  of 
New  York  are  required  to  be  land- 
ed, with  their  baggage,  at  Castle 
Garden,  in  the  city  of  New  York. 
The  plaintiff,  being  an  emigrant 
passenger    on      the    defendants' 
steamer  from  Liverpool    to  New 
York,  was,  on  the  arrival  of  the 
vessel  at  the  latter  port,  transfer- 
red, with  the  other  emigrant  pas 
sengers  and  their  baggage,  from 
the  steamer  to  a  tug  boat  or  barge, 


by  which  they  were  carried  to  and 
landed  at  Castle  Garden.  The 
barge  was  licensed  by  the  Com- 
missioners of  Emigration,  as  re- 
quired by  statute,  but  was  em- 
ployed by,  and  at  the  expense  of, 
the  defendants :  Held,  in  an  action 
by  the  plaintiff  for  the  loss  of  her 
baggage,  the  complaint  alleging  a 
breach  of  the  contract  of  carriage 
from  Liverpool  to  the  city  of  New 
York,  that  the  transportation  by 
the  barge  from  the  steamer  to  Cas- 
tle Garden  was  but  a  continuation 
of  the  transit  from  Liverpool  to 
the  city  of  New  York,  which  the 
defendants  undertook  by  their  con- 
tract to  make  and  in  the  manner 
provided  by  law  ;  and  therefore 
that  the  defendants  are  liable  for 
non-delivery  of  the  plaintifts'  bag- 
gage to  her  at  Castle  Garden. 
Torpeyv.  Williams,  162 

6.  Both   money  and   jewelry  form 
part  of  a  passenger's  baggage,  for 
loss  of  which  a  carrier  is  liable, 
provided  the  former  does  not  ex-' 
ceed  a  sum  necessary  for  traveling 
expenses,  and  the  latter  is  confined 
to  such  as  is  ordinarily  worn  about 
the  person.  ib. 

7.  In  the  absence  of  proof  of  any 
contract  on  the  part  of  a  common 
carrier  to  carry  a  passenger  and  his 
baggage  to  a  particular  place  or 
city  in  the  port  of  destination,  it 
must  be  assumed  that  the  carrier 
undertook  to    transport  the  pas- 
senger and    his  baggage   to  the 
place   in  the  port  of  destination, 
fixed  by  the  established  usage  and 
custom  of  the  earner.     Klein  v. 
Hamburg  American  Packet  Co.,  390 

8.  The  plaintiff  was  a  steerage  pas- 
senger on  board  of  the  defend- 
ants'  steamer  from   Hamburg  to 
New  York.     On  arrival  in  the  lat- 
ter port,  the  vessel  terminated  her 
voyage  at  Hoboken,  opposite  the 
city  of  New  York,  that  being  the 
place  where,  according  to  the   es- 
tablished usage  and  custom  of  the 
defendants,   all  their    passengers 
and   their  baggage  were  landed. 
At  that  place,  the  plaintiffs  bag- 
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gage  was  placed  on  the  pier,  was 
opened  by  the  plaintiff  for  examin- 
ation by  the  customs'  officer  and 
was  then  taken  charge  of  by  the 
subordinates  or  employees  of  the 
Commissioners  of  Emigration,  by 
whom  it  was  transported  to  the 
emigrant  depot,  in  the  city  of 
New  York,  as  required  by  the  stat- 
ute regulating  the  landing  of 
emigrant  passengers  in  the  port 
of  New  York.  Held,  that  in  the 
absence  of  proof  of  a  contract  on 
the  part  of  the  defendants  to 
transport  the  plaintiff  and  his 
baggage  to  the  city  of  New  York, 
the  defendants  were  discharged 
from  any  further  obligation  as  to 
the  baggage  on  its  delivery  to  the 
Commissioners  of  Emigration  at 
Hoboken.  ib. 

9.  It  seems,  in  such  a  case,  that  the 
subordinates  or  employees  of  the 
Commissioners,  who  took  charge 
of  or  were  entrusted  with  the  safe- 
keeping of  the  baggage,  are  the 
persons  who  are  liable  to  the 
plaintiff.  ib. 

See  NEGLIGENCE,  13. 


CLAIM  AND  DELIVERY. 

In  an  action  for  the  recovery  of  per- 
sonal property,  under  the  Code  of 
Procedure,  a  claim  (Code  §  216) 
was  interposed  on  behalf  of  a 
third  person,  by  his  agent,  who 
made  oath  that  he  was  duly 
authorized  to  make  the  claim  and 
required  affidavit:  Held,  that 
such  claim  and  affidavit  might  be 
made  by  the  agent  on  behalf  of  his 
principal.  Bishop  v.  Baxter,  176 


CLOUD  ON  TITLE. 

1.  A  court  of  equity  will  not  inter- 
fere in  a  case  where  an  act  en  pais 
is  complained  of  as  a  cloud  on 
title,  where  the  act  does  not  itself, 
and  without  concurring  facts  and 
circumstances,  proved  aliunde,  es- 
tablish any  interest  in,  or  title  to, 
the  premises.  Mulligan  v.  Bar- 
ing, 75 


2.  An  attachment  against  the  prop- 
erty of  a  husband,  and  a  levy 
thereunder  upon  the  wife's  real 
estate,  and  the  filing  of  a  notice  of 
Us  pendens  constitute  prima  facie 
no  real  or  apparent  incumbrance 
or  hindrance  to  or  upon  the  wife's 
title,  and  a  court  of  equity  will 
not  interfere,  a4  the  wife's  suit,  to 
discharge  the  attachment  levy 
and  vacate  the  notice  of  Us  pendens 
as  a  cloud  upon  her  title.  ib. 

CONFLICT  OF  LAWS. 

1.  The  statutes  of  this  State  allow- 
ing married  women  to   carry  on 

,  any  trade  or  business,  have  no 
extra-territorial  operation,  and  are 
limited  in  their  operation  to  trade 
or  business  carried  on  in  this 
State  ;  the  presumption  being,  in 
the  absence  of  proof,  that  the 
common  law  rule,  in  any  particu- 
lar State,  has  not  been  modified. 
Waldron  v.  Sitchings,  288 

2.  Hence,  where  a  married  woman, 
a  resident  of  Pennsylvania,  was 
sued  in  this  State  for  services  ren- 
dered in  Massachusetts,  under  an 
agreement  made  in  Pennsylvania, 
Held  that  the  plaintiff  could  not 
recover  without  showing  that  the 
common  law  rule  as  to  the  disabil- 
ity of  married  women  had  been 
changed  in  at  least  one  of  those 
States.  ib. 

3.  Where  negotiations  for  a  contract 
are  carried  on   between  two  par- 
ties   living    in     different    States, 
partly  by  mail  and  partly  through 
an  agent   of  one  of  the   parties, 
.the  contract  is  made  in  the  State 
where    it   first  took   effect   so  as 
to  become  of  binding  obligation 
upon  both  parties.  ib. 

CONTEMPT. 

1.  Proceedings  as  for  a  contempt  to 
enforce  a  civil  remedy,  adjudged 
against  the  plaintiffs  and  their 
attorney  in  an  action,  is  a  pro- 
ceeding 'in  the  action.  Leland  v. 
Smith,  309 
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2.  It  is  no  answer  to  a  motion  to 
punish  a  party  as  for  a  contempt 
for  disobedience  of  an  order  that 
an  appeal  has  been  taken  from  the 
order  and  an  undertaking  filed,  ib. 


CONTRACTS. 

1.  Since  the  passage  by  Congress  of 
the  Act  of  1857  (11  Stat.  at  Large, 
163),  by  which  all  former  statutes 
declaring     foreign    coins    to    be 
legal  tender  for  debt  were  repeal- 
ed, there   is  no  legal    par  value 
of  foreign    coin    for  commercial 
purposes,   except    as     established 
by  the  usage  of  merchants  or  th* 
actual  market  value  of  the   coin. 
Gunther  v.  Colin,  125 

2.  A  bill  of  lading  made  in  France, 
declared  the  freight  to  be  ''  thirty 
francs  in  gold,"  &c.,  payable  on 
delivery  of  goods  in  New  York. 
Held,  that  the  carrier,  in  an  action 
for  the  freight,  was  entitled  either 
to  the  coin  or  to  its  equivalent  in 
United  States  currency.  ib. 

3.  The  laws  of  the  United    States 
not  determining    the  value  of  a 
pound  sterling  for  commercial  pur- 
poses, resort  must  be  had  to  the 
custom  of  merchants  :  Held,  there- 
fore, on  a  recovery  in  an  action  on 
a  draft  for  fifty  pounds  sterling, 
drawn  in  London,    and  accepted 
by  the   defendant  at  New  York, 
that  the   plaintiff  was  entitled  to 
the    price   of   exchange  between 
New  York  and  London.    The  real 
par  and  not  the  nominal  par  of 
exchange,  is  the  measure  of  dam- 
ages in  such  a  case.     Guitemall  v. 
Davis,  120 

4.  Where    a    party  is   induced    to 
enter  into  a  contract  by  fraudulent 
representations  made  by  the  other 
contracting  party,  the  contract  is 
vitiated  from  the"  beginning,  and 
on  proof  of  such   representations, 
the    party    stands    in    the    same 
position   as  though   the  contract 
had  not  been  made,  and  he  is  only 
required  to    make  the  objection 


when  any  claim  is  made  upon 
him  under  the  contract.  Ripley  v. 
Hazelton,  329 

5.  The  necessity  of  notice  upon  the 
recission  of  a  contract  exists  only 
when    the  party   rescinding    has 
received  some  benefit   or  advan- 
tage from  the  contract,  which  he 
must    surrender    before    he    can 
claim  to  rescind.      But    were  nei- 
ther party  has  taken   any  action 
under  the   contract,   and  neither 
has  made  any  demand  upon  the 
other  for  its  fulfilment,  the  reason 
of  the  rules  fails  to  apply,  and  no 
notice  of  recission  is  necessary,    ib. 

6.  The  plaintiff  purchased,  and  a- 
greed  to  hold  for  thirty  days,  cer- 
tain stock,  on  an  agreement  with 
the    defendant    that    the    latter 
should  bear  any  loss  on  the  trans- 
action, the  profits,   if  any,  to   be 
divided    equally  between    them. 
The  stock    having    declined    in 
price,  the  plaintiff,  after  the  expi- 
ration of  the  thirty  days,  brought 
action,  alleging  a  loss  by  reason 
of  the  decline.     Held,  that  no  loss 
could  be  said  to  have  been  incur- 
red by  the  plaintiff  until  the  actual 
sale  of  the  stock  by  him.    And 
not  having    sold    the  stock,  he 
could  not  recover,  as  his  loss  on 
the  transaction,  the  difference  be- 
tween the  price  of  the  stock  and 
its  selling  price  on  the  expiration 
of  the   thirty    days.      Monroe   v. 
Peck,  128 

7.  When  clauses  are  repugnant,  the 
earlier  prevails  in  deeds  and  agree- 
ments, and  if  the  latter  provision 
is  deemed  to  be  inconsistent  with 
the  former,  the  latter  must  be  re- 
jected. Neudeckei'  v.  Kohlberg,  407 

8.  Where  in  a  stipulation  for  the  for- 
feiture of  a  stated  sum,  upon  the 
failure  of  performance  of  a  cove- 
nant, the  intention  of  the  parties  to 
fix  the  amount  of  damages,  which 
otherwise   would    be   conjectural 
and  uncertain,  is  plainly  expressed, 
and  the  forfeiture  is  to  be  applied 
only  in  the  event  of  the  breach  of 
a    single    covenant,   it    is   not   a 
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penalty  but  liquidated  damages. 
Shute  v.  Hamilton,  462 

9.  The  plaintiff  executed  a  contract 
with  the  defendant,  by  which    he 
agreed  to  erect  a  building  upon 
the  ruins  of  an  old  structure ;  and 
stipulated  that,  should  he  fail  to 
complete  the  building  within  the 
time    specified    in    the  t  contract, 
"  fifty  dollars  for  each  and  every 
day  that  he  shall  be  in  default  is 
mutually  fixed  and  determined  as 
the    liquidated    damages   of   the 
owner  (defendant)  by  reason  there- 
of."    The  day  after  the  execution 
of  the  contract,  the  plaintiff  fur- 
ther agreed  with  the  owner  to  re- 
move the  debris  of  the  old  build- 
ing preparatory  to  the  erection  of 
the   new   building :    Held,   in   an 
action  by  the  contractor  to  recover 
the  contract  price  and  for  the  ex- 
tra work — (1.)   That  the  doing  of 
the  preparatory  work  of  clearing 
away  the  debris  of  the  old  build- 
ing was  necessarily  contemplated 
by  the  parties  when  the  contract 
was  made,  and  that  the  plaintiffs' 
subsequent  agreement  to  do  such 
preparatory  work  did  not  modify 
the  contract,  or  enlarge  the  time 
within  which,  by  the  terms  of  the 
contract,  the  new  building  was  to 
be  completed.    (2.)  That  the  "fifty 
dollars  for  each  and  every  day  "  of 
delay  stipulated  to  be  paid  by  the 
contractor,   are    liquidated    dam- 
ages and  not  a  penalty,  which  the 
owner  might  set  up  by  way  of  coun- 
ter-claim.    (3.)  That  payments  by 
the  owner  on  account  of  the  work 
done,   made   after    the    plaintiffs' 
failure  to  complete  the  building 
within  the  stipulated  time,  did  not 
constitute  a  waiver  of  the  condi- 
tion in  the  contract  as  to  the  time 
of  completion,  or  of  the  owner's 
claims  for  damages  under  it.       ib. 

10.  After  a  breach  of  the  condition 
of  a  contract,  a  claim  for  damages 
for  the  breach  will  not,  as  a  gen- 
eral rule,  be  deemed  to  be  waived 
except  by  a  new  agreement.       il. 


meant  in  a  contract,  the  actual 
intention  of  the  parties,  in  view  of 
the  whole  subject-matter,  is  looked 
to,  and  if  this  is  doubtful  upon 
the  face  of  the  instrument,  the 
instrument  may  be  aided  and  the 
real  intention  ascertained  by  proof 
of  extrinsic  facts.  ib. 

12.  The  admission   of  evidence  to 
show  that  the  actual  damages  sus- 
tained by  the  party  were  greater 
than  the  sum  fixed  in  the  contract 
as  liquidated  damages :  Held,  not  a 
material  error,  as  the  amount  re- 
coverable could  not,  and  did  not, 
exceed  the  amount  of  damages  as 
fixed  and  liquidated  by  the  con- 
tract, ib. 

13.  The  contract  provided  that  the 
plaintiffs  were  not  to  excuse  their 
delay  on  account  of  any  neglect  of 
other  contractors,  unless  written 
notice  of  such  neglect  was  given 
to  the  defendant,  and  no  such  no- 
tice had   been  given  :  Held,  that 
the   referee  was  not  in  error  in 
refusing  to  find  that  the  plaintiffs 
had  been  delayed  six  weeks  by  the 
delay  in  the  work  of  other  con- 
tractors, ib. 

14.  By  the  terms  of  the  contract  the 
plaintiffs  were   to  furnish  proper 
materials,  but  they  might  use  such 
of  the  materials  of  the  old  strucr 
ture  as  were  good  enough,  and  the 
plaintiffs  did  use  many  of  the  old 
brick:  Held,  that  they  could  not 
recover  for  extra  work  in  cleaning 
such  old  brick.  ib. 

15.  Where  negotiations  for  a  con- 
tract are  carried  on  between  two 
parties  living  in  different  States, 
partly  by  mail  and  partly  through 
the  agent  of  one  of  the  parties,  the 
contract  is    made    in    the    State 
where  it  first  took  effect  so  as  to 
become  of  binding  obligation  up- 
on both  parties.    Waldron  v.  Ritch- 
iitgs,  288 

CONSIGNOR. 


11.     In  determining  whether  a  pen-  \  1.    Where   a  consignor  of  a  cargo 
alty    or    liquidated    damages    is       improperly  detains  a  vessel  from 
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going  to  sea,  he  is  liable  to  the 

*  owner  for   his  special    damages. 

Bixby  v.  Bennett,  225 

2.  The   defendant  shipped  by  the 
plaintiffs'  vessel  twenty -eight  bales 
of  cotton.    By  the  Internal  Reve- 
nue laws  (Act  of  July  13th,  1866, 
§  5)  it  is  declared  to  be  unlawful 
for  the  master  of  a  vessel  to  con- 
vey or  transport  cotton  from  any 
point  in  the  district  in  which  it 
shall  have  been  produced,  without 
a  permit  from  the  collector  of  the 
district,  and  a  certificate  that  the 
tax  has  been  paid.    The  defendant 
promised  the  master  of  the  vessel 
to  procure  such  a  certificate  and 
permit,  but  having  neglected  to  do 
so,  the  master  was  unable  to  get  a 
clearance,  and  was  detained  eleven 
days  from  going  to  sea:     Held, 
that  the  defendant  was  liable  in 
damages,  it  being  shown  that  the 
master  had  taken  the  best  means 
known  to  him  to  notify  the  de- 
fendant of  the  cause  of  the  delay. 
Held,  further,  that  in  such  a  case, 
it  was  not  the  duty  of  the  master 
either  to  pay  the  tax,  in  order  to 
obtain  a  clearance  of  the  vessel,  or 
to  unload  and  store  the  cotton,    ib. 

3.  Where  there  has  been  no  agree- 
ment as  to  the  rate  of  demurrage, 
the  charterer  or  owner  recovers  an 
equivalent    in    damages    for   the 
whole  time  that  the  vessel  is  de- 
tained, through  the  delay  or  negli- 
gence of  the  freighter,  the  measure 
of  damages  being  the  loss  or  injury 
sustained  thereby,  which  may  be 
ascertained  by  snowing  what  the 
vessel  is  capable  of  earning,   or 
usually  earns  per  diem.  ib. 

See  BAILMENT. 


CONSPIRACY. 

1.  In  an  action  for  damages  for  fraud 
and  conspiracy,  the  complaint  need 
not  set  out  in  detail  the  various 
facts  and  circumstances  relied  on 
to  establish  the  complicity  of  the 
defendants.  It  is  sufficient  to  aver 
the  combination,  its  object  and  its 


accomplishment,  to  the  injury  of 
the  plaintiff.  Ynguanzo  v.  Salo- 
mon, 153 

2.  It  is  not  error  for  a  judge  to  charge 
the  jury,  in  an  action  for  conspir- 
acy, that  they  may  find  for  the 
plaintiffs,  against  the  defendants, 
on  the  evidence  of  an  alleged  ac- 
complice, even  though  unsupport- 
ed and  uncorroborated,  ac  the 
same  time  properly  instructing 
them  as  to  the  weight  and  value 
of  such  evidence,  and  the  caution 
to  be  exercised  in  considering  it. 

ib. 


CONVERSION. 

1 .  In  an  action  by  a  consignor  against 
his  consignee  for  the  conversion  of 
the  proceeds  of  certain  goods  con- 
signed for  sale,  it  is  no    defense 
that  the  defendant  paid  over  the 
proceeds  to  a  creditor  of  a  third 
person,  alleged  to  be  the  owner  of 
the  goods,  in  obedience  to  an  order 
of  a  judge  made  in  supplementary 
proceedings  against  such  third  per- 
son, under  §§  294,  297  of  the  Code 
of  procedure.      Barnard  v.  Kiibbe, 

373 

2.  Where  it  appears  that  a  judgment 
debtor's  right    to   money  in  the 
hands  of  a  bailee  is  disputed,  the 
court  has  no  authority,  in  supple- 
mentary proceedings  against  such 
debtor,  to  order  the  same  to  be 
paid  over  by  the  bailee  towards 
the  satisfaction  of  the  judgment. 
The  conflicting  claims  of  the  bailor 
and  of  the  judgment  debtor  to  the 
money  can  only  be  tried  and  de- 
termined in  an  action  brought  for 
its    recovery    by  a    receiver  ap- 
pointed for  that  purpose.  ib. 

3.  Such  an  order  having  been  made 
without  authority,  obedience  to  it 
by  the  bailee  will  not  afford  any 
protection     to    him    against    the 
bailor's  action  for  a  conversion  of 
the  money.  ib. 

4.  The  plaintiff  agreed  to  purchase 
from  the  defendant  a  quantity  of 
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•whiskey  then  owned  by  a  third 
party,  to  be  paid  for  when  it 
should  "  arrive  and  be  inspected  " 
at  a  designated  warehouse.  The 
plaintiff  made  a  partial  payment 
on  account  of  the  price,  but  on 
the  arrival  and  inspection  of  the 
whiskey  at  the  warehouse,  a  dis- 
pute arose  as  to  the  exact  quantity 
to  be  paid  for,  and  the  plaintiff 
refusing  to  make  any  further  pay- 
ment, the  defendant  sold  the  whis- 
key. Held,  in  an  action  for  con- 
version, that  there  being  no  de- 
livery to  the  plaintiff,  nor  full  pay- 
ment by  him  of  the  price,  no  title 
passed  to  him,  and  he  could  not 
maintain  the  action.  Fey  v.  Smith, 

386 
See  BAILMENT. 


CORPORATIONS. 

1.  The  by-laws  of  a  mutual  benevo- 
lent society  provided  for  the  pay- 
ment  of   $5    per    week,   by    the 
society,  to   each   member   during 
his    sickness  or    disability ;     but 
further  provided  that  there  should 
be  a  forfeiture  of  such  benefits  for 
a  period  of  three  months  from  and 
after  the  liquidation  of  any  arrears 
of  dues  by  a  member.   The  plaint- 
iff, a  member  of  the   society,  hav- 
ing paid  up  his  arrears  of  dues  in 
April,  became  sick  in  May  follow- 
ing.    Held,  in  an  action  by  the 
plaintiff   against  the  society,   to 
recover  $5  per  week  during  the 
period   of  his  sickness,  that  the 
latter  by-law    was    unreasonable, 
and   the  plaintiff  could   recover. 
Cartan  v.  Father  Matthew  United 
Ben.  Soc.,  20 

2.  It  is  a  governing  rule  with  regard 
to  corporations,  that  their  by-laws 
must  be  reasonable,  and  such  as 
are  vexatious,  unequal,  oppressive, 
or  manifestly  detrimental  to  the 
interests  of   the  corporation,  are 
void.  ib. 

3.  The  individual  members  of  a  vol- 
untary unincorporated  association 
have  no  power,  except  in  their  col- 
lective capacity,  to  dispose  of  its 


property  or  effects,  or  of  any  sup- 
posed proportionate  part  or  inter- 
est therein.  McJtfahonv,  Rauhr,  116 

4.  One  of  the  members  of  an  unin- 
corporated society  or  club  made  a 
contract  with  it  to  build  a  pleasure 
boat,  and  the  club  advanced   to 
him,  on  account  of  the  contract 
price,  the  sum  of  $500.     The  con- 
tracting member,  having  failed  to 
perform  his  contract,  twenty  mem- 
bers of  the  club  executed  to  four 
other  members,  the  plaintiffs,  an 
assignment  of  their  interest  in  the 
contract.     The  assignees  sued  the 
contracting  member  in  the  Marine 
Court,   to   recover  the   $500    ad- 
vanced, making  parties  defendant 
(under  Code,  §§  118  and  119)  the 
remaining  members  who  had  re- 
fused to  execute  the  assignment, 
or  to  unite  as  plaintiffs  in  the  ac- 
tion.    Held,  that  the  action  could 
not  be  maintained.     Although  a 
court  of  equity  might  afford  relief 
in  such   a  case,   there   being  no 
remedy  at  law,  the  Marine  Court, 
which  has  no  equitable   powers, 
could  not  render  a  judgment  in 
favor  of  the  plaintiffs.  ib. 

5.  In  the  absence  of  legislative  restric- 
tion, corporations  have  full  author- 
ity to   sell  and  convey  their  prop- 
erty, upon  special  trusts  or  other- 
wise;  and  where  the   legislature 
prescribes  the  purpose  for  which 
such  act  is  to  be  performed,  the 
courts    are  disposed   to   construe 
such  grants  of  power  in  a  liberal 
way.      Although  the    statute   (1 
Rev.  Stat.,  600,  §  3),  enacts   that 
corporations  shall  only  possess  or 
exercise  such   additional   powers, 
beyond  those  given  by  their  char- 
ter or    some  general  law,  as  are 
necessary  to  the  exercise  of  those 
expressly  given,  such  necessity  will 
not  be  construed  to  be  an  absolute 
one,  but  one  including  such  other 
things  as  are  implied  in  the  princi- 
pal grant  or  appurtenant  thereto 
or  convenient  and  ordinarily  exer- 
cised   therewith.      Central     Gold 
Mining  Co.  v.  Platt,  263 

6.  A  sale  and  assignment  of  shares 
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of  the  capital  stock  of  a  corpora- 
tion, attended  by  a  delivery  of  the 
certificate,  vests  in  the  vendee  the 
title  to  the  stock,  notwithstanding 
a  provision  contained  in  the  certif- 
icate that  the  stock  was  transfer- 
able only  upon  the  books  of  the 
company.  Comeau  &  Guild  Farm 
Oil  Co.,  218 

7.  Hence  the  service  of  an  attach- 
ment against  the  assignor  by  the 
sheriff  on  the  officers  of  the  com- 
pany, after  such  assignment,  vests 
no  equity  in  the  sheriff,  and  the 
company  cannot  refuse,  on  the 
ground  of  such  attachment,  to 
make  a  transfer  on  its  books  to  the 
vendee.  And  for  such  a  refusal 
the  company  is  liable  to  the  vendee 
for  the  value  of  the  stock.  ib. 

See  EVIDENCE,  1. 

FOREIGN  CORPORATIONS. 
MINING   &  MANUFACTURING 
Co. 

COSTS. 

1.  To  lay  a  foundation  for  costs  in 
an  action   against  executors  and 
administrators,  the  claim  presented 
for  payment   and    offered    to    be 
referred,   before    action   brought, 
must    be  substantially  the    claim 
upon  which   the    plaintiff  subse- 
quently recovers.     Genet  v.  Binsse, 

239 

2.  It  is  not  necessary  that  the  claim 
presented  should  be  of  the  precise 
amount  recovered  in  the  action,  or 
that  it  should  be  in  favor  of  precise- 
ly the  same  party,  so  long  as  the 
executor  is  not  misled  and  is  ap- 
prised of  the  general  nature  of  the 
claim.    Nor  is  it  necessary  that  the 
claim  should  have  been  presented 
to  each  of  two  executors.  ib. 

3.  The  power  of  a  court  or  of  any 
officer  thereof  to  tax  for  costs,  dis- 
bursements, or  charges  at  law  or 
in  equity,  is  confined  to  business 
done  in  court  in  the  progress  of  a 
cause,   except    where  the    statute 
otherwise     provides.       Lynch  v. 
Meyers,  «  256 


4.  A  court  of  equity  has  no  inherent 
jurisdiction  to  award  costs  inde- 
pendent of  statutory  authority. 
Hence,  in  a  suit  between  copart- 
ners for  a  settlement  of  the  copart- 
nership affairs,  the  court  will  not, 
before  final  judgment,  appropriate 
any  part  of  the  partnership  funds 
in  the  hands  of  the  receiver  as  a 
compensation  or  allowance  to  the 
plaintiff's  attorney  for  his  services 
in  the  action.  Struihers  v.  Christal, 

327 

COUNTER-CLAIM. 


In  an  action  upon  contract  for 
done,  the  only  counter-claim  by 
the  defendant  being  a  liquidated 
amount  by  way  of  damages  for 
failure  to  complete  the  work  by 
the  stipulated  time,  the  referee 
found  that  part  of  the  work  was 
"  badly  done,"  and  allowed  the 
defendant  $1,391  for  it:  Held, 
that  the  finding  could  not  be  sus- 
tained by  way  either  of  counter- 
claim or  recoupment,  there  being 
no  claim  for  damages  on  that 
account  set  up  in  the  answer. 
Shute  v.  Hamilton,  462 


COURT  OF  COMMON  PLEAS. 

1.  The  Court  of  Common  Pleas  has 
jurisdiction  of  an   action   for  the 
partition  of  real  estate.     McGlore 
v.  Goodwin,  185 

2.  The  Court  of  Common  Pleas  is, 
as  to  all  appealable  questions  from 
the  Marine   Court,   the  court  of 
final  resort  (except  when  it  allows 
an   appeal   to  the   Court   of  Ap- 
peals),  and   its   orders   are    con- 
clusive.    Leland  v.  Smith,         309 

3.  In  an  action  in  this  Court,  it  is 
not  necessary  that  it  should  ap- 
pear by  the  complaint  that  the 
defendant  resides  within  the  city 
and  county  of  New  York.     It  is 
sufficient,  to  give  the  court  juris- 
diction,  that  the  defendant  was 
served  in  that  county.     Johnson  v. 
Ackerson,  430 
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4.  Power  of  a  judge  of  the  Court  of 
Common  Pleas,  to  take  acknowl- 
edgment of  Deed  as  a  Justice  of 
the  Peace.  Appendix,  547 


CREDITOR'S  ACTION. 

A  creditor  at  large,  not  having  ex- 
hausted his  legal  remedy  of  judg- 
ment and  execution,  has  no  status 
in  a  court  of  equity  to  invoke 
its  aid  to  test  the  validity  of  a 
judgment  obtained  and  a  mort- 
gage alleged  to  have  been  ex- 
ecuted by  a  debtor  to  defraud  his 
creditors.  Bowne*  v.  Wild,  253 


D 

DAMAGES. 

See  ATTACHMENT,  3. 

DEFAMATION. 

1.  The  foundation  of  the  action  for 
defamation,  whether  libel  or  slan- 
der, is  an  injury  done  to  reputa- 
tion ;  that  is.  that  the  plaintiff  is 
injured  thereby  in  the  estimation 
of   others.     Jiroderick    v.    James, 

481 

2.  In  order  to  constitute  a  publica- 
tion in  an  action  for  oral  defama- 
tion,  the   words  must   be    heard 
and   understood   by  some  person 
other  than  the  plaintiff,  to  whom 
they  were  addressed,  and  in  the 
absence  of  such   proof,  judgment 
should  be  for  the  defendant,  al- 
though the  answer  sets  up  matter 
in   mitigation,   tending  to  prove 
the  truth  of  the  words  alleged 
to  have  been  spoken.  tb. 

DIVORCE. 

1.  On  a  final  decree  in  a  suit  for 
separation  against  the  husband 
the  court  may  direct  the  payment 
by  the  defendant  of  a  sum,  by 
way  of  counsel  fee,  to  the  plaint- 
iff's attorney  for  services  per- 
formed by  him  in  the  cause.  The 


power  of  the  court,  conferred  by 
statute,  to  require  such  payment 
in  an  action  lor  divorce  "  during 
its  pendency,"  is  not  taken  away 
by  the  final  decree  in  the  cause. 
Green  v.  Green,  858 

2.  The  amount  required  to  be  paid 
to  the  wife,  in  a  suit  for  divorce 
or  separation,  to  enable  her  to 
carry  on  the  suit,  is  discretionary 
with  the  judire,  and  cannot  be 
reviewed  on  appeal.  tB. 


E 

EASEMENTS. 

1.  The  owner  of  two  adjoining  lots 
of  land.  Numbers  83  and  85,  dug 
a    vault,    extending    partly    into 
each  lot,  from  which  he  construct- 
ed a   drain  running  through  lot 
No.   85   to  the  street  sewer.    He 
conveyed  lot  No.   85  to  the  de- 
fendant   by    deed    containing    a 
covenant    against    incumbrances, 
and    subsequently    conveyed    lot 
No.    83   to'   the    plaintiftl    Held, 
that  the   defendant  took  his  lot 
with  the  servitude  annexed,  and 
that  the  plaintiff  might  maintain 
an  injunction  to  restrain  defendant 
from  destroying  the  drain.     JJtit- 
terw&rth  v.  Crawford,  57 

2.  It  is  no  defense  to  such  an  action 
that  the  defendant  purchased  his 
lot  without  notice  of  the  easement. 

ft. 

ESTOPPEL. 

Where  in  an  action  against  a  co- 
partnership on  an  acceptance  by 
it,  a  party  is  shown  to  have  acted 
as  a  partner,  and  to  have  accepted 
the  drafts  in  suit  in  the  firm  name, 
he  is  estopped  from  denying  the 
copartnership.  McStea  v.  Mat- 
thewt,  319 

EVIDENCE. 

1.  The  books  and  minutes  of  a  cor- 
poration are,  as  a  general  rule, 
evidence  of  the  acts  and  proceed- 
ings of  the  corporate  body,  and  if 
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there  is  nothing  to  render  them 
suspicious,  they  may  be  referred 
to,  in  order  to  show  the  regular- 
ity and  legality  of  its  proceed- 
ings. Aberrtethy  v.  Church  of  the 
Puritans,  1 

2.  The  rule  which  precludes  a  pro- 
fessional adviser  from  disclosing 
what    occurred    between  himself 
and  his  client,  was  intended  for 
the  client's  benefit,  and  the  latter 
consenting,  such  evidence  is  ad- 
missible.   Britton  v.  Lorem,       23 

3.  Testimony  as  to  what  occurred 
between  an  insolvent  debtor  and 
one  of  his  creditors,  to  whom  the 
former  was  about  to  make  a  bill 
of  sale,  but  before  its  execution, 
as  to  what  it  was  best  for  the  in- 
solvent to  do,  is   admissible    as 
part  of  the  res  gesta,  U>. 

4.  In  an  action  for  fraud  and  deceit, 
consummated  by  the  co-operation 
of  two   or  more,  the  acts,  state- 
ments, or  declarations  of  the  con- 
federates, or  of  any  one  of  them, 
are  admissible  in  evidence,  when 
they  form  part  of  the  res  gentcE, — 
that  is,  when  they  were  made  or 
done  during  the  pendency  of  the 
criminal  enterprise,  and  in  further- 
ance of  its  object ;  but  if  made 
afterwards,  and  are  in  effect  sim- 
ply an  account  of  a  past  transac- 
tion,   they  are    not    admissible : 
Held,  however,  that  the  admission 
of  one  of  the  confederates,  though 
made  after  the  consummation  of 
the  fraud,  is  admissible  as  against 
himself,  and  is  sufficient  to  charge 
him.     Dart  v.  Walker,  136 

5.  "Where  a  party  stipulates,   as  a 
condition   of  opening  a   default, 
that  an  affidavit  may  b'e  read  in 
evidence  at  the  trial,  in  case   of 
the   absence  of  the  affiant:  Held, 
that  in  case  of  such  absence,  the 
affidavit  was  properly  read  as  evi- 
dence on  the  trial.     Ynguamo  v. 
Salomon,  153 

6.  Where  facts  and    circumstances 
are  shown  which  warrant  a  pre- 
sumption that  a  book  or  document 


sought  contains  evidence  which 
will  prove  or  tend  to  prove  some 
facts  which  the  party  applying  has 
to  establish,  the  application  for  a 
discovery  should  be  granted : 
Held,  therefore,  in  an  action  to  re- 
strain an  infringement  of  a  trade 
mark,  that  the  defendants  were 
entitled  to  an  order  for  the  inspec- 
tion of  the  plaintiffs'  books,  it 
appearing  by  affidavits  that  such 
books  were  likely  to  show  that 
the  trade  mark  had  not  become 
the  symbol  of  a  well-known  and 
valuable  article  of  merchandize, 
and  that  the  plaintiffs  were  not 
the  prior  users  of  the  trade  mark. 
Union  Paper  Collar  Co.  v.  Metro- 
politan Collar  Co.,  171 


EXECUTORS   AND    ADMINIS- 
TRATORS. 

1.  To  lay  a  foundation  for  costs  in 
an  action   against  executors   and 
administrators,  the  claim  presented 
for    payment    and   offered   to   be 
referred,   before    action  brought, 
must    be    substantially   the  claim 
upon   which   the    plaintiff  subse- 
quently recovers.      Genet  v.  Binsse, 

239 

2.  It  is  not  necessary  that  the  claim 
presented  should  be   of  the  pre- 
cise amount  recovered  in  the  ac- 
tion, or  that  it  should  be  in  favor 
of    precisely  the    same  party,  so 
long  as  the  executor  is  not  misled 
and  is  apprised  of  the  general  na- 
ture of  the  claim.    Nor  is  it  ne- 
cessary that  the  claim  should  have 
been    presented  to   each    of  two 
executors.        .  ib. 

See  JOINT  LIABILITY,  1,  2. 


EXECUTION. 

Under  the  Code,  a  second  execution 
may  be  issued,  by  leave  of  the 
court,  after  five  years  from  the 
entry  of  judgment,  although  the 
judgment  creditor  has  commenced 
supplementary  proceedings  on  the 
judgment.  Smith  v.  Mahoney,  285 
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FALSE  IMPRISONMENT. 

A  stay  of  proceedings  "until  the 
further  order  of  the  court,"  does 
not  cease  to  operate  until  a  fur- 
ther order  is  actual  y  entered.  A 
mere  decision  of  the  motion,  in 
connection  with  which  the  stay 
was  granted,  endorsed  by  the 
judge  upon  the  motion  papers, 
will  not  operate  as  a  vacatur  : 
Held,  therefore,  that  the  obtaining 
and  issuing  of  an  attachment, 
pending  such  stay  uf  proceedings, 
was  not  only  unlawful  in  itself, 
but  sufficient  to  support  a  finding 
of  malice  in  an  action  for  false 
imprisonment.  AckroyA  v.  *Ack- 
royd,  38 


FOREIGN  CORPORATIONS. 

1.  A  foreign  corporation  is  the  mere 
creature  of  the  law  of  the  State 
or  government  which  gave  it  exist- 
ence, and  the  validity   of  its  acts, 
outside  of  the  State  of  its  creation, 
depends    upon  the  laws    of    the 
sovereignty  where  they  are  trans- 
acted.   When  it  attempts  to  trans- 
act business  in   another   State  it 
does  so  upon  the  conditions  pre- 
scribed by  its  laws  and  subject  to 
the  process   of  its  courts.     Ahern 
v.  National  Steamship  Co.,        399 

2.  From   the    artificial    and   imper- 
sonal character  of  such  an  institu- 
tion  outside   of  the   State  of  its 
creation,  it  is  evident  that  a  for- 
eign jurisdiction  over  it  must  be 
of  a  special  statutory  character,  ib. 

3.  The    different     and     progressive 
statutes     conferring    jurisdiction 
over  foreign  corporations  in  this 
State  explained  and    commented 
upon.  il>. 

4.  The   District  Courts  of  the  city 
of   New    York    have    neither  by 
express  or  implied  grant,  any  ju- 
risdiction in  an  action  against  a 
foreign     corporation,    having     a 


place  of  business  in  that  city,  to 
proceed,  in  invitum  ;  and  a  judg- 
ment rendered  against  such  a  cor- 
poration, it  having  appeared  and 
objected  to  the  jurisdiction,  will 
be  reversed.  ib. 


FORFEITURES.  , 

Forfeitures  are  not  favored  in  equity, 
and  where  the  meaning  is  doubt- 
ful, or  it  requires  a  strained  or 
very  technical  construction  of  lan- 
guage to  make  out  a  forfeiture,  it 
will  not,  in  equity,  be  inferred 
that  a  forfeiture  was  intended. 
Alernethy  v.  Church  of  the  Puri- 
tans, 1 


FORMER  ADJUDICATION. 

1.  A   judgment   entered   upon  the 
dismissal    of   the    complaint    in 
another  action  between  the  same 
parties  for  the  same  cause  of  ac- 
tion, is  not  a    bar  to   the  com- 
mencement  of  a    new    action  on 
the  same    grounds,    against    the 
same  parties.      Ripley    v.    Hazel- 
ton,  329 

2.  The  rule  that  after  a  cause  in  a 
justice's  court  is  finally  submitted 
for  decision,  a  discontinuance  by 
the  plaintiff  operates  as  an  adju- 
dication on  the  merits  in  favor  of 
the  defend ent,  and  is  res  adjudiaita 
of  the  subject  matter  between  the 
parties,  will  be  limited  in  its  oper- 
ation to  the  particular  issue    in- 
volved  in  the  action,  and  cannot 
operate  as  a  bar  to  an  action  be- 
tween the  same    parties,   involv- 
ing  other  issues,   though  in  the 
same  subject  matter.     Gillilan  v. 
Spratt,  440 

3.  In    summary    proceedings   insti- 
tuted by  a  landlord  before  a  jus- 
tice of  a  district  court,  to  dispos- 
sess a  tenent  for  holding  over  after 
the  expiration  of  the   term  with- 
out  permission   of   the   landlord, 
the    tenant   interposed  a   counter 
affidavit   denying  that   he     held 
over,  and   also   denied  the   land- 
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lord's  title  on  the  ground  that  the 
title  to  the  premises  was  vested 
in  the  Mayor,  &c.,  of  the  city  and 
county  of  New  York,  under  cer- 
tain proceedings  taking  the  land 
for  a  public  street.  Ten  days  af- 
ter the  trial  and  submission  of  the 
matter  to  the  justice,  he  discon- 
tinued the  proceeding,  on  motion 
of  the  landlord,  without  notice  to 
the  tenant.  Held,  in  an  action 
subsequently  brought  by  the  land- 
lord to  recover  the  rent  reserved 
in  the  lease  and  for  damages  for 
use  and  occupation  after  the  expi- 
ration of  the  term,  that  the  dis- 
continuance of  the  summary  pro- 
ceedings before  the  justice  was 
not  an  adjudication  in  favor  of 
the  tenant  so  as  to  be  a  bar  to 
this  action.  ib. 

4.  The  record  of  a  judgment  of  a 
court  of  concurrent  jurisdiction  is 
conclusive  and  final  between  the 
same  parties,  upon  the  same  mat- 
ter coming  directly  in  question  in 
another  suit,  and  it  can  be  set  up 
in  the  answer  as  a  bar,  or  given  in 
evidence  upon  the  trial  under  any 
form  of  pleading,  amounting  to  a 
general  denial  of  the  matter  in  re- 
spect to  which   it  is  conclusive. 
Derby  v.  Hartman,  458 

5.  Although  evidence  may  be  allowed 
to  show  that  the  demand  was  a  dif- 
ferent one  in  respect  to  which  no 
testimony  had  been  given,  an  offer 
of  evidence  which,   if  admitted, 
would  be  to  try  again  what  had 
once  been  adjudicated  upon,  should 
be  overruled.  ib. 

6.  A  judgment  of  a  court  of  compe- 
tent jurisdiction  is  only  conclusive 
in  subsequent  controversies,  as  be- 
tween the  same  parties  or  their 
privies,  and  upon  the  points  actu- 
ally decided.     The  estoppel  there- 
by created  must,  however,  be  mu- 
tual.    Brennan  v.  Blath,  478 

7.  The  rent  under  an  agreement  by 
lease     being     payable     monthly, 
claims  of  the  lessor  for  the  rent  of 
the  several  successive  months  are 
severable  and  assignable,  and   a 


judgment  against  the  tenant  for 
the  rent  of  one  such  month,  in 
favor  of  an  assignee  of  the  lessor's 
claim  for  that  month's  rent,  is  not 
conclusive  againstjthe  tenant  in  an 
action  by  another  assignee  of  a 
subsequent  month's  rent.  ib. 

FRAUD. 

1.  A  bill  of  sale,  absolute  on  its  face, 
is  conclusive  only  as  between  the 
parties  to  it.   It  may  be  impeached 
by  third  parties,  and  declared  void 
upon  the  ground  of  fraud,  or  for 
the  reason  that  it  was  given  for  a 
purpose  different  from  what  ap- 
pears on  its  face,  when  the  purpose 
is  one  that  cannot  be  lawfully  ef- 
fected in  that  way.     Britton  v.  Lo- 
rem,  23 

2.  A  party,  who,  knowing  it  to  be 
false,  represented  himself  to  be  the 
agent  of   another,    and    as    such 
agent  to  have  authority  to  execute 
a  lease   of  certain  premises,  and 
promised  to   execute,  or  procure 
the  execution  of  a  lease,  when,  in 
fact,  he  had  no  such  authority  or 
agency,  is  liable  in  damages  to  one 
who,  believing  the  representations 
to  be  true,  acted  upon  them,  and 
incurred  expense  and  loss  thereby. 
Dung  v.  Parker,  89 

3.  To  entitle  plaintiff  to  recover  in 
such  an  action,  he  should   show 
that  the  representations  were  made, 
and  that  they  were  false ;  that  he 
acted  upon  them,  believing  them 
to  be  true,  and  that  he  has  thereby 
sustained  damages.  ib. 

4.  In  such  case,  the  plaintiff  is  enti- 
tled to  recover  such  damages  as  are 
the  natural  and  necessary  conse- 
quence of  the  wrong  done,    e.  g. 
fixtures  prepared  for  the  premises, 
and  storage  and  insurance  paid  on 
the  same.  ib. 

5.  The  fact  that  the  promise  was  by 
p;irol  of  a  lease  for  more  than  one 
year,  and  therefore  void  under  the 
statute  of  frauds,  will  not  relieve 
the  defendant  from  liability  in  such 
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a  case.  The  statute  was  intended 
to  apply  to  transactions  between 
parties  having  the  right  and  power 
to  make  the  necessary  agreement, 
and  was  not  designed  for,  and  has 
no  application  to,  any  contracting 
party  who  assumes  to  have,  but 
has  not,  the  right  to  contract  in 
reference  to  the  land  designated. 

ib. 


6.  Items  of  expenditures,  induced  by 
the  defendant's  promise  in  such  a 
case,  although  not  specially  plead- 
ed by  the  plaintiff,  are  admissible 
in  evidence  as  a  part  of  the  res 
gestw  to  show  that  the  plaintiff  re- 
lied and  acted  on  the  defendant's 
promise.  ib. 


7.  Query,  whether  a  party  haying 
permitted   evidence   to   be   given 
upon  the  subject  of  damages,  and 
having  commented  upon  it  with- 
out objecting  to  its  admissibility, 
can,   after  the  conclusion  of  the 
trial,  avail  himself  of  an  exception 
in  regard  to  it,  on  the  ground  that 
the  items  are  too  remote.  ib. 

8.  It  is  well  settled  that  where  fraud- 
ulent representations  are  alleged  as 
the  basis  of  an  arrest,  it  must  ap- 
pear, not  only,  that  the  represen- 
tations were  false,  but  that  they 
were  known  to  be  so  by  the  party 

1  making  them,  at  the  time  they 
were  made.  Thorp  v.  Wadding- 
ton,  275 

9.  When  fraud  is  relied  upon  as  sub- 
jecting a  party  to  arrest,  the  par- 
ticular facts  constituting  the  fraud 
should  be  set  forth.      Thus  where 
the  plaintiff's  affidavit  on  an  ap- 
plication for  an  order  of  arrest, 
merely  avers  that  the  representa- 
tions made  by  the  defendant  were 
false  and  fraudulent,  leaving  the 
facts  a  matter  of  mere  conjecture  : 
Held,  that  the  affidavit  is  defect- 
ive   in  stating  simply  conclusion, 
which  may  or  may  not  be  correct, 
and  is  not  sufficient  to  warrant  an 
order  of  arrest.  ib. 

VOL.  in. — 37 


ARREST,  1,  2. 
CONTRACTS,  4,  5. 
CONSPIRACY,  1,  2. 


G 

GIFT. 
See  MARRIED  WOMEN,  4. 

H 

HUSBAND  AND  WIFE. 

1.  In  an  action  against  a  husband 
for  necessities    furnished    to    his 
wife,  it  is  sufficient  for  the  plaint- 
iff's case  to  show   that  the  mar- 
riage ceremony  between  the  de- 
fendant and  his  alleged  wife  took 
place,  and  that  he  held  her  out  to 
the  plaintiff  as  his  wife.     Johnston 
v.  Allen,  43 

2.  In  such  an  action,  testimony  that 
the  marriage  was  void  by  reason 
of  the  wife's  having  had  a  hus- 
band,   by    a    previous    marriage, 
still    living :    Held,  properly    ex- 
cluded.     Third    persons   dealing 
with  the  wife  on  the  strength  of 
her  conjugal  rights  cannot  be  con- 
fronted with   the  illegality   of  a 
marriage  which  has  in  effect  been 
declared    valid,   and   been   acted 
upon  by  the  assumed  husband  and 
wife.  ib. 

3.  To  entitle  the  plaintiff  to  a  prelimi- 
nary injunction    in  an   action'  to 
restrain  the  defendant  from  harbor- 
ing the  plaintiff's  wife,  it  must  ap- 
pear conclusively  that  the  defend- 
ant has  acted  maliciously  and  not 
from  motives  of  humanity.    Hencer 
where,    on    such    a  motion,    the 
defendant,   who    was    the  wife's 
father,  denied  any  malice  or  im- 
proper   influence    over  the   wife, 
and  the  wife  averred  fears  of  per- 
sonal violence  from  her  husband, 
the  motion  will  be  denied.    C'amf/- 
bell  v.  Carter,  lGi> 
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INJUNCTION. 

1.  The  court  will  restrain,  by   in- 
junction, the  execution  of  a  void 
warrant  issued  in  summary  pro- 
ceedings for  the  recovery  of  land, 
it  appearing    that    the  party  in 
whose  favor  the  warrant  was  is- 
sued was  irresponsible,   and  the 
plaintiff  had,   therefore,   no   ade- 
quate remedy  at  law,  in  case  of  the 
execution  of  such  warrant.      Welz 
v.  Mies,  172 

2.  The  plaintiff,  under  the  apprehen- 
sion that  her  husband  would  be 
taken  to  prison  under  an  order  of 
arrest  issued   against  him  on  the 
application  of  the  defendants,  exe- 
cuted a  chattel  mortgage  on  her 

.  property  to  the  defendants.  There 
being  some  doubt  as  to  the  val- 
idity of  the  claim  for  the  payment 
of  which  the  mortgage  was  made : 
Held,  that  the  court  will  enjoin  the 
defendants  from  disposing  of  the 
mortgage  or  interfering  with  the 
mortgaged  property  until  the  hear- 
ing of  the  action.  Jones  v.  Die- 
derich,  177 

3.  To  entitle  the  plaintiff  to  a  pre- 
liminary injunction  in  an  action 
to    restrain    the    defendant  from 
harboring  the  plaintiff's  wife,  it 
must  appear  conclusively  that  the 
defendant  has  acted  maliciously, 
and  not  from  motives  of  humanity. 
Hence,  where,  on  such  a  motion, 
the  defendant,  who  was  the  wife's 
father,  denied  any  malice  or  im- 
proper influence  over  the  wife,  and 
the  wife  averred  fears  of  personal 
violence  from    her  husband,  the 
motion  will  be  denied.     Campbell 
v.  Carter,  165 

INTERPLEADER. 

1.  Two  actions  were  brought  in  a 
district  court,  by  different  plaint- 
iffs against  the  same  defendant, 
to  recover  a  certain  sum  alleged 
to  have  been  earned  by  way  of 
commissions  for  effecting  the  sale 


of  property:  Held,  that  the  only 
question  being  which  of  the  plaint- 
iffs in  the  two  actions  had  earned 
the  commissions,  it  was  a  proper 
case  for  an  interpleader :  and  that, 
on  the  defendants'  motion,  the 
court  had  power  to  direct  the  pay- 
ment of  the  money  into  court  by 
the  defendant,  and  to  order  the 
plaintiff  in  one  of  the  actions  to 
be  made  defendant  in  the  other. 
Dreyer  v.  Ranch,  434 

2.  What  allegations  are  sufficient  in 
the  affidavit  to  warrant  an  order 
of  interpleader.  ib. 

\.  If  it  clearly  appears  from  the  aver- 
ments in  the  affidavit  that  the  de- 
fendant is  ignorant  of  the  rights 
of  the  respective  claimants,  and 
does  not  know  to  which  he  can 
safely  pay  the  money  in  his  hands, 
it  is  sufficient  to  confer  jurisdic- 
tion on  the  court  to  make  an  order 
of  interpleader.  ib. 


JOINT  LIABILITY. 

1.  The  several  owners  of  a  vessel  are 
tenants  in  common,  and  must  join 
or  be  joined  in  an  action  by  or 
against  them.     If  joined  as   de- 
fendants and  the  death  of  one  of 
them  occurs,  his  executor  or  per- 
sonal    representative    cannot    be 
joined  with   the  survivors.     The 
executor  is  charged  de  Ixmis  testa- 
t&ris,  the  survivors  de  ~bonis  pro- 
priis,  and  the  judgment  could  not 
be  thus  rendered.    Wright  v.  Mar- 
shall, 331 

2.  In  an  action  against  the  owners 
of  a  vessel  for  damages  for  breach 
of  a  contract  of  carriage,  one  of 
the  defendants,  who  was  not  serv- 
ed, died  before  trial :  Held,  on  a 
motion  by  the  surviving  defend- 
ants to    compel   the  plaintiff  to 
bring  in  as  parties  defendant  the 
personal     representative    of    the 
deceased  defendant,  that  the  con- 
tract set  up  being  the  joint  obli- 


INDEX. 


579 


gation  of  the  owners,  the  plaintiff 
might  proceed  to  trial  against  the 
defendants  served  under  §  136  of 
the  Code,  and  the  motion  should 
be  denied.  ib. 

3.  To  warrant  a  judgment  against 
parties  as  joint  trespassers,  it  must 

•  appear  that  they  co-operated  in 
producing  the  act  which  resulted 
in  the  trespass.  In  that  case,  they 
may  be  sued  for  it  jointly  or 
severally,  but  unless  that  is  shown, 
the  action  cannot  be  maintained 
against  them  jointly.  Ohen  v. 
Schiereriberg,  100 

4.  Thus  where  in  an  action  by  a  sea- 
man against  the  captain  and  mate 
for  damages  by  reason  of  cruel 
treatment,   it    appeared  that  the 
assaults  complained  of  were  sep- 
arate   acts    by   each   of    the   de- 
fendants at  different  periods,  in  no 
,one  of  which  did  the  captain  and 
mate  co-operate  or  act  in  concert : 
Held,  that  the  plaintiff  could  not 
recover.  ib. 


LANDLORD  AND  TENANT. 

1.  The  taking  by  a  lessee  of  a  new 
lease  of  premises,  during  the  pe- 
riod of  a  prior  demise,  creates  a 
presumption   that  a  surrender  of 
the  first  lease  was  intended.    Abell 
v.  Williams,  17 

2.  While  a  tenant  remains  in  posses- 
sion, even  though  his  term  has  ex- 
pired, he  may  remove  the  fixtures 
to  which  he  is  entitled,  unless  that 
possession  is  under  a  new  lease. 
In  case  of  the  acceptance  of  a  new 
lease  which  does  not  give  the  right 
to  remove  the  fixtures,  that  right 
is  gone,  and  the  tenant  is  in  the 
same  situation  as  if  the  landlord, 
being  seized  of  the  land  and  fix- 
tures, had  expressly  demised  both 
to  him.  ib. 


3.  Until  the  opening  of  a  street,  the 
land  appropriated  therefor  by  the 
public  authorities  cannot  be  used 
by  them   for  any  other  purpose, 
and  in   the   meantime  and   until 
such    opening    is    actually    com- 
menced, the  owner  of  the  building 
on  the  land  (unless  required  to  re- 
move it)  can  retain  possession  of 
it,  and  is  entitled  to  all  the  bene- 
fits of  such  possession.    Gillilan  v. 
Spratt,  440 

4.  And    it  seems,  the    landlord  of 
premises  so  appropriated  may  dis- 
possess his  tenant  for  holding  over, 
although  the  lease   provides  that 
in  case  the  building  is  required  to 
be    removed    in    consequence    of 
street  extensions,   the  lease  shall 
become  null   and   void   from  the 
time  the  building  is  ordered  to  be 
removed  by  the  city  authorities,  it 
not  appearing  that  the  removal 
had  yet  been  ordered.  ib. 

5.  The  rent  under  an  agreement  by 
lease     being     payable     monthly, 
claims  of  the  lessor  for  the  rent  of 
the  several  successive  months  are 
severable   and  assignable,  and  a 
judgment   against  the  tenant  for 
the   rent  of  one  such  month,  in 
favor  of  an  assignee  of  the  lessor's 
claim  for  that  month's  rent,  is  not 
conclusive  against  the  tenant  in 
an  action  by  another  assignee  of  a 
subsequent  month's  rent.     Bren- 
nan  v.  Blath,  478 

See  SUMMARY  PROCEEDINGS. 


LIBEL. 
See  DEFAMATION,  1,  2. 

LIEN. 

1.  An  attorney  has  no  lien  except  up- 
on such  papers  of  his  client  as  have 
come  into  his  hands  for  the  purpose 
of  business,  in  the  ordinary  course 
of  his  professional  employment. 
Henry  v.  Fowler,  199 
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2.  A  trustee  has  a  lien  upon  the  estate 
or  property  in  his  hands  for  the 
expenses  incurred  by  him  in  the 
discharge  of  his  trust,  but  not  for 
other  services  in  no  way  connected 
with  the  trust.  ib. 

See  MECHANICS'  LIEN. 


LUNATICS. 

1.  The  inherent  jurisdiction  of  the 
State  over  lunatics  and  persons  of 
unsound  mind,  whether  citizens  or 
aliens,  within  its  limits,  rests  upon 
two  grounds — First,   its  duty  to 
protect  the  community  from  the 
acts  of  those  who  are  not  under 
the  guidance  of  reason ;  and,  sec- 
ondly, its  duty  to  protect  them  as 
a    class    incapable  of  protecting 
themselves,  which  has  its  foun- 
dation in   the  reciprocal   obliga- 
tions of  allegiance  and  protection, 
which  extends  to  aliens  and  stran- 
gers, who,  while  they  are  within 
the  limits  of  the  State,  are  under 
the   obligations   of   a   temporary 
and  local  allegiance,  and  are  enti- 
tled to  its  protection.     Matter  of 
ColaJi,  529 

2.  The  care  and  custody  of  a  lunatic, 
and  of  his  estate,  necessarily  imply 
both  the  right  and  the  duty,  on 
the  part  of  the  Court,   to  do  in 
respect  to  either  whatever  is  most 
conducive  to  his  interest;  to  see, 
in  respect  to  his  person,  that  he  is 
maintained  as  comfortably  as  his 
unfortunate  situation  will  admit 
of,   and    his    pecuniary  resources 
will  allow ;  that  everything  is  done 
that  can  be  done  by  care,  skill  and 
medical  treatment,  to  promote  his 
general  health,  or  which  may  con- 
tribute to  the  restoration  of  his 
reason.  ib. 

3.  Where  an  East  Indian,  tempo- 
rarily in  this  State,  became  a  luna- 
tic, and  it  was  made  to  appear  to 
the  Court,  which  had  appointed  a 
committee  of  his  person  and  estate, 
that  it  would  be  to  the  mental  and 
physical  advantage  of  the  lunatic, 
to  have  him  sent  home  to  India — 


Held,  that  the  court  had  the  power 
to  do  so.  ib. 

4.  Held,  further,  that  no  probable 
expense   should    deter    the  court 
from  directing  to  be  done  what- 
ever appeared  to  be  most  advanta- 
geous for  the  lunatic  without  re- 
gard to  the  interests  of  the  next  .of 
kin.  ib. 

5.  And  where  the  committee  of  the 
person  of  the  lunatic  was  directed 
to  take  his  charge  to  India,   Held, 
that  it  was   an  exception   to  the 
general  rule  that  no  compensation 
should  be  allowed  to  the  commit- 
tee  of  a  lunatic  for  his  personal 
services,  and  that  he  should  be 
properly  remunerated  for  that  ser- 
vice, ib. 


M 

MARINE  AND  DISTRICT  COURT 
PRACTICE. 

1.  An  action  upon  a  contract,  cannot 
be  maintained  in  the  Marine  Court 
of  the  city  of  New  York,  against 
the  owners  of  a  vessel  by  that 
generic  title  alone.     Their  names 
as  defendants  must  appear,  so  that 
judgment  may  pass  against  them. 
Fitzsimmom  v.  Baxter,  81 

2.  The  provisions  of  the  Revised 
Statutes  (vol.  II.  p.  347)  providing 
that  a  defendant,  if  his  name  is 
unknown,  may  be  sued  by  a  ficti- 
tious name,  do  not  apply  to  the 
Marine  Court,  nor  can  the  Court  of 
Common  Pleas,  under  the  power 
of  amendment  given  by  the  Code, 
remedy  such  a  defect.  ^l>. 

3.  The  Court  of  Common  Pleas  can- 
not, upon  appeal  from  a  Justice's 
judgment,  consider  affidavits  sub- 
mitted for  the  purpose  of  contra- 
dicting the  Justice's  return.     The 
court  is  governed  by  the  return, 
and  if  it  is  untrue,  the  remedy  is 
by  action  against  the  Justice  for  a 
false  return.  ib. 
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4.  Where  the  amount  of  the  recovery 
was  less  than  $50,  and  the  Justice 
before  whom  the  case  was  tried, 
in  the  Marine  Court,  gave  an 
allowance  of  $25 :  Held,  on  appeal 
that  the  allowance  was  in  the  dis- 
cretion of  the  court  below.  ib. 


5.  The  Marine  Court  of  the  city  of 
New  York  is  a  court  of  limited 
and  special  jurisdiction,  and  a 
trial  by  jury  in  that  court  can  take 
place  only  in  the  way  which  the 
statute  has  provided :  Held,  there- 
fore, that  neither  party  having  de- 
manded a  jury  at  the  joining  of 
issue,  the  justice  could  not,  of  his 
own  motion,  on  the  cause  being 
reached  for  trial,  direct  a  trial  by 
jury.  There  is  no  authority  for 
the  trial  of  a  cause  in  the  Marine 
Court  by  a  jury,  unless  a  jury  is 
demanded  by  one  of  the  parties 
after  sssue  is  joined  and  before  the 
cause  is  adjourned.  The  defend- 
ant did  not  waive  his  objection  to 
such  direction,  made  and  overruled 
at  the  time,  by  afterwards  appear- 
ing and  trying  the  cause  before 
the  jurv.  Mooney  v.  Hudson  Biter 
It.  R.  Co.,  105 


6.  The  57th  sec.  cf  the  Judiciary  Act 
of  1847  (Laws  of  1847,  chap.  280, 
§  57),  declaring  that  no  process  of 
a  court  of  record,  which  shall  be 
subscribed  by  the  party  or  his 
attorney,  by  whom  it  is  issued, 
except  such  as  shall  be  issued  by 
the  special  order  of  the  Court, 
shall  be  deemed  void  or  voidable 
by  reason  of  having  no  seal,  ap- 
plies only  to  courts  of  record,  hav- 
ing general  jurisdiction,  and  not 
to  the  Marine  Court  of  the  City  of 
New  York.  Talcott  v.  Rozeriberg, 

203 


7.  Where  the  clerk  neglected  to  affix 
the  seal  of  the  Court  to  an  attach- 
ment, issued  out  of  the  Marine 
Court  of  the  City  of  New  York  : 
Held,  that  it  was  an  irregularity, 
which  could  be  amended  by  order 
on  the  return  day.  ib. 


8.  An  oral  complaint  in  a  District 
Court  "on  a  counterfeit  bill  passed 
by  the  defendants  to  the  plaintiff's 
assignor  in  payment  of  check  and 
assigned  to  the  plaintiff  $20:" 
Held  sufficient.  Murray  v.  BulVs 
Head  Bank^  364 


9.  This  court  can  only  reverse  an 
order  of  the  Marine  Court  denying 
a  motion  to  open  a  default  or  trial, 
on    the    ground    of    irregularity. 
Bixby  v.  Bennett,  225 

10.  A  cause  was  ordered,  in  the  Ma- 
rine Court,  to  be  tried  on  a  certain 
day,  and  the  defendant's  attorney 
attended,    and    not    finding    the 
cause  on   the  calendar,   left   the 
court.      The  plaintiff's   attorney, 
however,  had  the  cause  placed  on 
the  calendar,  and  tried  the  cause, 
one  of  the  defendants  appearing 
in  person  and  taking  part  in  the 
trial.     Held,  that  such  a  default  or 
trial  was  not  irregular.  ib. 

11.  The  District  Courts  of  the  city 
of  New  York  have  neither  by  ex- 
press or  implied  grant,  any  juris- 
diction in  an  action  against  a  for- 
eign corporation,  having  a  place 
of  business  in  that  city,  to  proceed 
in  invitum  ;  and  a  judgment  ren- 
dered against  such  a  corporation, 
it  having  appeared  and  objected 
to   the    jurisdiction,   will    be   re- 
versed.    Ahem  v.  National  Steam 
ship  Co.,  399 

12.  The  Marine  Court  has  no  power 
to  refer  the  issues  in  a  cause,  unless 
the  trial  will  require  the  examina- 
tion of  a  long   account.     Hence, 
a  reference  ordered  in  an   action 
where  the  sole  issue  was  fraud,  is 
an  irregularity,  and  renders  void 
subsequent  proceedings  in  the  ac- 
tion.    Leland  v.  Smith,  309 

13.  The  court  cannot  deprive  a  party 
of  his  statutory   right   of   a   lull 
notice  of  trial,  unless  it  is  waived 
or  unless  conditions  are  imposed 
on  him  on  granting  him  a  favor. 

ib. 
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14.  The  general  term  of  the  Marine 
Court  may  review,  on  appeal,  any 
intermediate  order  made  in  the 
action,  involving  the  merits  and 
necessarilv  affecting  the  judgment. 

ib. 

15.  The    Court   of    Common  Pleas 
will,  on  motion,  set  aside  an  exe- 
cution issued  out  of  that  court,  on 
an  irregular  and  void  judgment  of 
the  Marine  Court,  a  transcript  of 
which  has  been  filed  in  the  county 
clerk's  office.    And  will  do  this  on 
a    motion     to  vacate    the   judg- 
ment, and  for  other  relief,  &c.     ib. 

16.  Where  an  action  is  commenced 
in  the  Marine  Court  by  attachment, 
and  the   defendant  is  either  not 
personally  served,  or  does  not  ap- 
pear, and  judgment  is  taken  by 
default ;  Held  that  the  proceedings 
are  in  the  nature  of  actions  in  rem, 
and  the  execution  in  the  action 
can  only  be  enforced  against  the 
attached    property.     GoodMnd  v. 
Strickland,  420 

17.  And  where  a  transcript  of  the 
judgment  was  filed  in  the  office  of 
the  clerk  of  New  York  county,  and 
an  execution  issued  to  Westches- 
ter  county  to  be  levied  upon  other 
property,  the   Court   of   Common 
Pleas  will,  upon  motion,  set  aside 
such  execution  for  irregularity,    ib. 

18.  Although  by  the  laws  of  1853, 
chap.  617,  appeals  are  authorized 
to  be  taken  to  the  general  term  of 
the  Marine  Court,  with  like  effect 
as  appeals  in  the  Supreme  Court, 
from  a  decision  of  a  single  judge, 
and  upon  such  appeal  the  court, 
by  section  330  of  the  Code,  may 
reverse,  affirm,  or  modify  the  judg- 
ment appealed  from,  and  may,  if 
necessary  or  proper,  order  a  new 
trial ;  yet  Held,  that  the  reversal 
of  judgment,  with  order  for  a  new 
trial,  does  not  constitute  such  an 
actual  determination  of  the  action 
in  the  Marine  Court,  as  authorizes 
an  appeal  thereon  to  the  Court  of 
Common  Pleas.     Frank  v  Benner, 

422 


19.  Sections  64  and  122  of  the  Code 
of  Procedure  are  applicable  to  the 
district  courts,  and  those  courts 
have  the  power  to  compel  adverse 
claimants  of  the   same  money  or 
property  to  interplead,  in  a  proper 
case.     Dreyer  v.  Ranch,  434 

20.  Query,   whether  they  have  the 
power  in  cases  where  the  adverse 
claimants  reside  outside    of    the 
district  over  which  the  court  has 
jurisdiction?  ib. 

21.  A  District  Court  of  the  city  of 
New  York  has  jurisdiction  of  an 
action  of  claim   and   delivery  of 
chattels,  unlawfully  taken  and  de- 
tained by  the  defendant  in  another 
county.     Boyd  v.  Howden,         455 


MARRIED    WOMEN. 

1.  To  maintain  an  action  against  a 
married  woman  for  goods  sold  and 
delivered,  it  must  not  only  appear 
that  she  has  separate  property,  or 
that  she  carries  on  a  trade  or  busi- 
ness on  her  separate  account,  but 
that    either   (1)     she    contracted 
the  debt,  as  the  agent  of  her  hus- 
band for  the  support  of  herself  and 
children,   or   (2)   that  the  goods 
were  sold  to  her  with  reference  to 
her  separate  trade  or  business,  or 

(3)  that  she  intended  to  charge  her 
separate  estate  with  the  debt,  or 

(4)  that  the  consideration'  went  to 
the  direct  benefit  of  her  separate 
estate.     Wood  v.  Sanchey,         197 

2.  The  statutes  of  this  State  allowing 
married  women  to  carry  on  any 
trade  or  business,  have  no  extra- 
territorial operation,  and  are  lim- 
ited in  their  operation  to  trade  or 
business  carried  on  in  this  State ; 
the  presumption  being,  in  the  ab- 
sence of  proof,  that  the  common 
law  rule,  in  any  particular  State, 
has  not  been  modified.     Waldron 
v.  Jtitchings,  288 

3.  Hence,  where  a  married  woman,  a 
resident  of  Pennsylvania,  was  sued 
in  this  State  for  services  rendered 
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in  Massachusetts,  under  an  agree- 
ment made  in  Pennsylvania,  Held 
that  the  plaintiff  could  not  recover 
without  showing  that  the  common 
law  rule  as  to  the  disability  of 
married  women  had  been  changed 
in  at  least  one  of  those  States,  ib. 

4.  The  statutes  of  1848  and  1849,  in 
relation  to  married  women,  did  not 
alter  the  common  law  rule,  invali- 
dating direct  gifts  from  husband 
to  wife.     Ryndera  v.  Crane,       339 

5.  But  where  the  conveyance  is  made 
to  the  wife  by  a  third  person,  for  a 
consideration    paid    by  the   hus- 
band, the  courts  will  not,  except 
on  the  application  of  a  creditor  of 
the  husband,   question  the  wife's 
title.      Still  less  will  the  third  per- 
son who  made  the  conveyance,  be 
permitted   to  question  the  wife's 
title  so  far  as  it  depends  upon  the 
consideration  flowing  from  her  to 
her  husband.  ib. 

6.  Where  a  husband  procured  prom- 
issory notes,   to    be  made  to  his 
wife  by  a  third  person,  on  a  consi- 
deration paid  by  himself,  Held  that 
the  wife  might  maintain  an  action 
on  the  notes  against  the  maker,  in 
her  individual  name.  ib. 

7.-  A  coiTUpt  and  illegal  agreement, 
made  between  the  husband  and 
the  maker  of  the  notes,  subsequent- 
ly to  their  execution  and  delivery, 
but  to  which  the  wife  was  neither 
a  party  or  privy,  by  which  the 
husband  was,  as  a  part  of  the  con- 
sideration, for  the  agreement  on 
his  part,  to  give  up  the  notes  in 
question,  will  not  affect  the  wife's 
right  of  action  on  the  notes.  ih. 


MECHANICS'  LIEN. 

1.  It  is  a  general  principle  that 
where  a  power  is  conferred  by 
statute,  there  arises  by  implica- 
tion, when  the  statute  is  silent  on 
the  subject,  the  necessary  authori- 
ty to  make  it  effectual.  In  a  case, 
therefore,  where  it  is  provided  by 


statute  (the  Mechanics'  Lien  Law, 
Laws  of  1863,  ch.  500),  that  the 
owner  of  premises  against  which 
a  mechanic's  lien  is  filed  may  insti- 
tute proceedings  to  terminate  the 
lien,  by  service  of  notice  on  the 
lienor  to  appear,  &c.,  though  the 
statute  does  not  expressly  declare 
what  shall  be  the  effect  of  the  lien- 
or's  failure  to  appear  on  the  day 
named  in  the  notice,  the  court  will 
look  at  the  intention  of  the  legis- 
lature and  will  grant  a  judgment 
terminating  the  lien.  Carroll  v. 
Cougldin,  179 

2.  Held,  further,  that  the  owner  of 
property  who  denies  the  validity 
of  a  lien  filed  against  it,  will  not 
be  required,  in  order  to  terminate 
the  lien,  either  to  make  the  deposit 
of  money  as  provided  by  section 
10  of  the  act,  or  to  await  the  ac- 
tion  of    the  lienor,  for  the  year 
within  which  the  latter's  right  to 
foreclose  is  restricted,  but  he  may 
at  any  time  serve  notice  of  an  ap- 
plication to  exempt  the  property 
from  the  lien.  ib. 

3.  The  remedy  of  the  owner  of  pre- 
mises against  which  a  mechanic's 
lien  is  filed,  to  remove  and  dis- 
charge the  lien,  is  by  a  motion,  on 
notice  to  the  lienors  under  statute, 
and  not  by  an  action  in  equity : 
Held,  therefore,  in  an  action  by  an 
owner  against  a  lienor,  to  remove 
such  a  lien,  that  a  demurrer  to  the 
complaint  on  the  ground  that  it 
did    not  state  facts  sufficient  to 
constitute  a  cause  of  action,  will 
be  sustained.     Spratt  v.  Nicholson, 

183 

4.  In  a  proceeding  to    foreclose  a 
mechanic's  lien,  the  court  may,  in 
a  proper  case,  render  a  judgment 
in  personam,  as  well  as  in  rem,  and 
in  order  to  avoid  circuity  oi  ac- 
tion, the  rights  and  equities  of  all 
the  parties,  whether  they  appear 
or  not,  among  themselves  and  as 
against  any  owner,  may  be  adjust- 
ed and  finally  settled.     Barton  v. 
Herman,  320 
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5.  Where  a    foreclosure  proceeding 
is  instituted  in   good  faith,  and 
facts  exist  requisite  to  acquire  a 
lien,  and  the  court  has  obtained 
jurisdiction  of  the  subject-matter 
and  of  the  parties,  by  the  creation 
of  a  valid  lien  and  the  service  of 
the  necessary  notice,  a  personal 
judgment  may  be  rendered  in  fa- 
vor of  a  lienor  for  the  amount  due 
him  by  the  owner,  notwithstand- 
ing the  lien  may  have  been  lost  by 
reason   of  not  being  renewed  at 
the  expiration  of  the  year.         ib. 

6.  A  mechanic's  lien,  filed  under  the 
statute  (Laws  of  1863,  chap.  500, 
§  11),  ceases  after  one  year  from  the 
filing  of  the  notice  creating  it,  un- 
less, before  the  expiration  of  the 
year,  it  is  continued  by  order  of  the 
court  in  which  proceedings  have 
been  commenced  to  foreclose  the 
lien,  and  a  new  docket   is  made 
stating  the  fact  of  such  continu- 
ance.    Stone  v.  Smith,  213 

7.  But  where  no  proceedings  for  the 
foreclosure  of  the  lien  have  been 
instituted  within  the  year,  the  lien 
may  be  discharged  by  order  of  a 
judge  of  any  court  of  record,  upon 
due  proof  that  the  year  has  elaps- 
ed, that  no  proceedings  have  been 
had,  and  upon  the  certificate  of  the 
clerk  that  no  notice  of  any  proceed- 
ings have  been  filed  with  him.    In 
all  other  cases  the  lien  ceases  after 
a  year  without  any  discharge  by 
order  of  court.  ib. 

8.  A  contractor  having  filed  notice 
of   a    mechanic's   lien,   instituted 
proceedings    of     foreclosure,    in 
which  the  plaintiff,  a  materialman, 
also  a  lienor,  was  made  a  party. 
Pending    such    proceedings,    but 
nearly  two  years  after  the  creation 
of  the  plaintiffs  lien,  the  latter  ob- 
tained an  order  of  court  continu- 
ing his  lien.      Subsequently    the 
owner  having  settled  with  the  con- 
tractor,  obtained     an    order  dis- 
charging the  plaintiff's  lien,  on  the 
ground  that  more  than  a  year  had 
elapsed   without   the    commence- 
ment  of  foreclosure   proceedings, 
and  no  notice  of  proceedings  had 
been  filed  :  Held,  that  the  first  or- 


der continuing  the  plaintiffs  lien 
was  unauthorized,  it  not  having 
been  made  within  the  year;  and 
the  second  order  accomplished 
nothing,  because  the  plaintiff's  lien 
wa^already  discharged,  through  his 
omission  to  obtain  and  enter  an  or- 
der of  continuance  within  the  year, 
and  have  a  new  docket  made  stat- 
ing the  fact  of  such  continuance,  ib. 

,  The  statute  is  imperative,  and  vests 
no  discretion  in  the  judge  to  con- 
tinue or  discharge  a  lien  after  the 
expiration  of  year  from  the  date  of 
filing  the  notice.  ib. 


MINING   &    MANUFACTURING 
COMPANIES. 

By  the  amendment  of  the  general  act 
for  the  Incorporation  of  mining, 
manufacturing  &c.  companies, 
passed  in  1864  (Laws  of  1864, 
chap.  517,  §3),  power  was  given 
to  companies  organized  under  the 
general  act  to  execute  mortgages 
of  their  real  estate  as  security  for 
debts  then  existing  or  such  "  as 
might  be  contracted  in  the  busi- 
ness of  the  corporation."  The 
plaintiff,  a  corporation  organized 
under  the  general  act  executed 
to  two  trustees  a  conveyance  of 
certain  real  estate  in  Colorado 
territory,  to  secure  the  payment 
of  certain  coupon  bonds  of  the 
company,  payable  to  the  trustees 
or  bearer,  the  bonds  containing 
a  recital,  that  they  are  not  to  be 
obligatory  until  indorsed  by  the 
trustees.  The  trust-deed  con- 
tained a  power  authorizing  the 
trustees,  in  case  of  default  for 
sixty  days  in  the  payment  of  any 
bond  or  interest  due  thereon,  to 
enter  upon  and  enjoy  the  mort- 
gaged property,  and  sell  the  same 
in  New  York  city.  The  corpora- 
tion claiming  that  the  mortgage 
was  void  by  reason  of  its  not 
having  been  given  for  purposes 
declared  in  the  statute,  prayed 
for  an  injunction  restraining  the 
trustees  from  selling  the  mort- 
gaged property,  after  default  in 
payment  of  the  bonds.  Held, 
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that  the  mortgage  was  authorized 
by  the  statute,  and  conferred  a 
valid  title  upon  the  trustees,  and 
the  court  would  not  restrain  them 
from  enforcing  the  rights  of  such 
T)ona  fide  creditors  as  held  any  of 
the  bonds  mentioned  in  the  mort- 
gage. Held,  further,  that  a  court 
of  equity  of  this  State  has  no 
authority  to  enjoin  a  mortgagee 
of  lands  situated  -without  the 
State  from  selling  the  mortgaged 
lands  by  public  sale  within  this 
State,  according  to  the  terms  of 
the  mortgage  security,  upon  the 
mere  allegation  that  such  power 
is  void,  where  no  contrary  statute 
of  the  State  or  Territory  where 
the  lands  are  situated  is  stated, 
nor  any  invalidity  in  the  power  is 
made  apparent.  Central  Gold 
Mining  Co.  v.  Platt,  263 

MISTAKE. 

1.  To   authorize   a  court  of  equity 
to  reform  a  contract  on  the  ground 
of  mistake,   it  must  appear  that 
the   mistake   complained  of  was 
mutual,   or   was    the   mistake  of 
one    party    with    the   fraudulent 
concealment  of  the  other.     CPDon- 
nell  v.  Harmon,  424 

2.  Where  an  alteration  in  a  contract 
appears  to  be  suspicious  on  its 
face,  and  is  not  duly  noted  on  the 
paper,   the    burden    of   proof   is 
upon   the  party  who  claims  that 
the  alteration  was  genuine.         ib. 

3.  The    defendants    executed    and 
delivered  to  the  plaintiffs  a  lease, 
by  which  it  was  provided  that 
if,  "  during  January  next  preced- 
ing the   expiration   of  the  terra 
(which  would  be  January,  1867), 
the  lessees  should  give  notice  of 
their  desire  to  purchase  the  prem- 
ises,  the   lessors  would   sell   the 
premises  at  the  expiration  of  the 
term  (May   1,   1867)  for  $10,800, 
and,    on    receiving    said    money, 
would,  on  May  1,  1866,  convey  to 
the  lessees."    In  an  action  brought 
by  the  lessees  to  reform  the  lease, 
it  appeared  that  the  last-mention- 


ed date  had  been  originally 
written  "1867"  and  altered  to 
"  1866."  Held,  upon  appeal,  that 
the  finding  of  the  Judge  below 
that  the  omission  to  alter  the 
clause  in  reference  to  the  giving 
of  notice  of  intention  to  purchase, 
was  caused  by  mutual  mistake  of 
the  parties,  being  supported  by 
satisfactory  evidence,  was  correct, 
and  the  detendants  having  shown 
that  the  alteration  was  made  at 
the  time  of  execution,  although 
not  noted,  the  judgment  should  be 
affirmed.  ib. 


MORTGAGE. 

1.  The  delivery  of  a  chattel  by  a  debt- 
or to  his  creditor,  accompanied  by 
the  execution  of  an  instrument,  by 
which  the  former  agreed  "  to  give 
up  all  claim  to  the  watch,  &c.,  if 
all  claims  due  to  you  (the  creditor) 
by  me  (the  debtor)  are  not  paid  by 
the  first  of  August,  1867,"— Held, 
not  to  constitute  a  pledge,  but  a 
mortgage,  and  the  title  passed  ab- 
solutely on  the  failure  of  the  con- 
dition expressed  in  the  instrument. 
Bunacleugh  v.  Poolman,  236 

2.  Held,  however,  that  the  debtor  had 
a  right  of   redemption  in   equity, 
which  was  not  waived  by  the  con- 
dition expressed  in  the  agreement; 
and  that,  in  proceedings  supple- 
mentary to  execution  against  the 
debtor,    a  receiver  might   be   ap- 
pointed, with  a  view  of  reaching 
the  debtor's  interest  in  the  prop- 
erty by  a  suit  in    equity   to  re- 
deem, ib. 

See  MINING  &  MAN'F'G.  Co. 

MUNICIPAL  CORPORATIONS. 

1.  Although  no  action  can  be  main- 
tained against  a  municipal  corpo- 
ration for  damages  resulting  from 
an  act  done  by  it  in  its  sovereign 
or  judicial  character,  yet  where 
the  act,  e.  g.,  the  construction  of  a 
sewer, — is  performed  so  negligent- 
ly that  the  plaintiff  is  injured  by 
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reason  of  such  negligence,  he  may 
recover  his  damages.  DonoJiue  v. 
Mayor,  &c.,  65 

2.  Thus  where  the  defendant,  in  con- 
structing a  sewer  which  intersected 
a  natural  stream  of  water  running 
through  the  plaintiff's  land,  neg- 
lected to   provide   egress  for  the 
stream,  by  reason  of   which    the 
water    was    dammed  back  upon 
the  plaintiff's  land,  causing  injury 
to  his  premises, — Held,   that  the 
defendant  was  liable  in  damages. 

ib. 

3.  A  municipal  corporation  cannot  be 
held  liable   for  injuries  resulting 
from  an   obstruction  placed  in  a 
highway  by  strangers,   of  which 
they    had  no    notice,    express   or 
implied.      Seaman  v.  Mayor,  &c., 

147 

4.  The  lessee  of  the  wharfage  of  a 
public  pier,  for  the  protection  of  the 
pier  and  of  his  vessels,  sunk  spiles 
in  the  bed  of  the  stream  in  front 
of  the  pier,  to  which   they   were 
fastened    with  bolts   and  chains. 
Becoming  unfastened,    the  spiles 
fell  away  from  the  pier,  and  pro- 
jecting out  into  the  stream,  were 
covered  at  high  tide.   In  an  action 
against  the  city  corporation  to  re- 
cover damages  sustained  in  conse- 
quence of  the  plaintiff 's  propeller 
running  on  such  spiles ;  Held,  error, 
to  refuse  to  charge  the  jury  that 
their  verdict  should  be  for  the  de- 
fendants if  the  latter  had  no  notice 
of  the  obstruction,  express  or  im- 
plied.    The  spiles  were  not  a  part 
of  the  pier  as  a  permanent  struc- 
ture, which  the  corporation  was 
bound  to  keep  in  repair ;  but  were 
placed  there  by  the  lesee,  who,  as 
to  the  corporation,  was  a  stranger, 
for  his  own  benefit  and  advantage. 

ib. 


NEGLIGENCE. 

1.  Although  no  action  can  be  main- 
tained against  a  municipal  corpo- 


ration  for  damages  resulting  from 
an  act  done  by  it  in  its  sovereign 
or  judicial  character,  yet  where 
the  act,  e.  g.,  the  construction  of  a 
sewer, — is  performed  so  negligent- 
ly that  the  plaintiff  is  injured  by 
reason  of  such  negligence,  he  may 
recover  his  damages.  Donahue  v. 
Mayor,  &c.,  65 

2.  Thus    where    the    defendant,  in 
constructing  a  sewer  which  inter- 
sected a  natural  stream    of  water 
running    through   the    plaintiffs 
land,  neglected  to  provide  egress 
for  the  stream,  by  reason  of  which 
the  water  was  dammed  back  upon 
the  plaintiffs  land,  causing  injury 
to  his  premises, — Held,  that  the 
defendant    was    liable    in    dam- 
ages, ib. 

3.  A  municipal   corporation  cannot 
be  held  liable  for  injuries  resulting 
from  an   obstruction   placed  in  a 
highway  by   strangers,  of  which 
they     had    no    notice,     express 
or   implied.      Seaman    v.  Mayor, 
<&c.,  147 

4.  The  lessee  of  the  wharfage  of  a 
public  pier,  for  the  protection  of 
the  pier  and  of  his  vessels,  sunk 
spiles  in  the  bed  of  the  stream  in 
front  of  the  pier,  to  which  they 
were    fastened    with    bolts    and 
chains.       Becoming     unfastened, 
the    spiles    fell    away   from    the 
pier,  and  projecting  out  into  the 
stream,  were  covered  at  high  tide. 
In  an  action  against  the  city  cor- 
poration to  recover  damages  sus- 
tained in  consequence  of  the  plaint- 
iffs propeller  running   on     such 
spiles ;   Held,  error,   to  refuse  to 
charge  the  jury  that  their  verdict 
should  be  for  the   defendants  if 
the  latter  had  no  notice   of  the 
obstruction,    express  or  implied. 
The  spiles  were  not  a  part  of  the 
pier    as    a    permanent    structure, 
which  the  corporation  was  bound 
to     keep    in    repair ;     but    were 
placed   there  by   the   lessee,  who, 
as  to  the  corporation,  was  a  stran- 
ger, for  his  own  benefit   and  ad- 
vantage, ib. 
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5.  A  railroad   company  having  un- 
dertaken to   lay  a  track   along  a 
public  road,  are  bound  to  lay  it 
properly,  and  keep  it  in  a  safe  con- 
dition, and  it  is  a  question  for  the 
jury  to    determine  whether  they 
have   done   so   or  not    (following 
Fash  v.  Third  Ave.  It.  R.  Co.,  i 
Daly,    148.)       Worster    v.    Forty- 
second  Street  R.  R.  Co.,  278 

6.  Hence,  in  an  action   against  the 
defendants  for  injuries  to  a  horse, 
caused  by  reason  of  its   stepping 
into  a  hole  between  the  rails   of 
the   defendant's  track,  laid  in   a 
public   highway,  Held,    error    to 
take  the  case  from  the  jury  on  the 
ground    of   defendant's   want  of 
notice  of  the  defect.  ib. 

7.  Where    a    lender  of  money  em- 
ployed the  borrower's  attorney  to 
search  the  records  for  incumbran- 
ces  on  the  property  proposed  to 
be  mortgaged  as  a  security  for  the 

'•  loan,  and  the  attorney  having  re- 
ported the  property  unencum- 
bered, took  the  mortgage  for  the 
purpose  of  filing  the  same  ;  Hdd, 
in  an  action  by  the  lender  against 
the  attorney  for  negligence  in  de- 
laying to  file  the  mortgage  until 
alter  a  subsequent  mortgage  had 
been  filed,  that  the  jury  were  war- 
ranted in  finding  the  relation  of 
attorney  and  client  to  exist  be- 
tween the  parties,  notwithstand- 
ing the  fact  that  the  fee  of  the 
attorney  and  the  expenses  of  filing 
the  mortgage  were  paid  by  the 
borrower.  Arnold  v.  Robertson, 

298 

8.  Held  further,   that  it   appearing 
that  the  subsequent  mortgage  had 
since  its  filing,  been  paid  and  its 
lien  discharged,  and  also  that  the 
plaintiff,  without  being  influenced 
by   any  knowledge  or    suspicion 
that   such    subsequent    mortgage 
had  ever  been   a  prior  lien,   and 
without   any  agency   or  interven- 
tion of  the  defendant,  had  satis- 
fied the  obligation  secured  by  the 
mortgage    to  him, — the  plaintiff 
was  entitled  to  recover  only  nomi- 
nal damages.  ib. 


9.  Held  further,  that  in  such  a  case, 
it  was  error  for   the  court  to  al- 
low the  jury  to  consider  the  ques- 
tion of  defendant's   fraud  in  in- 
ducing the  plaintiff  to   acknowl- 
edge  satisfaction    of    the    mort- 
gage, and  a  verdict   founded   on 
evidence  of  such    fraud  will  not 
be  upheld.  ib. 

10.  It  is  the  duty  of  one  who  under- 
takes for  hire  to  present  a  draft  for 
acceptance  and  collection,  to  give 
notice  to  the  party  from  whom  it 
is  received,   of  its  dishonor,  and 
for  failure  to  do  so,  he  is  liable  for 
the  damages  sustained  by  the  neg- 
lect.    Lienan  v.  Dinsmore,        365 

11.  The  defendant,  an  Express  Com- 
pany, received  from  the  plaintiff's 
a  sight  draft  drawn  by  the  latter 
upon   their  debtor    in    Memphis, 
Tenn.,  for  presentation  and  collec- 
tion. The  draft  was  presented  to  the 
drawee,  but  was  not  paid.    Notice 
of  the  non-payment  was  not  given 
to  the  plaintiffs  until  some  months 
afterwards,  and  in  the  meantime 
the  drawee  had  failed.     Held,  in 
an    action    against    the    Express 
Company  for  negligence  in  delay- 
ing to  give  notice  of  the  dishonor 
of  the   draft,  that  to  entitle  the 
plaintiffs    to    recover    more  than 
nominal  damages,  they  were  bound 
to   show  that  they  could  in  all 
probability    have    collected    the 
amount  of  the  draft  or  some  part 
thereof  from  the  drawee,  if  they 
had  received  the  notice  of  dis- 
honor, which  the  defendant  was 
required  to  give.  ib. 

12.  And  there  being  nothing  to  show 
that  payment  of  the  draft,  or  any 
part  thereof,  could  have  been  ob- 
tained by    legal    proceedings  or 
otherwise,  between  the  date  of  the 
presentment   and  the  date  of  the 
notification  to  plaintiff  of  the  dis- 
honor of  the  draft,  Held,  that  a 
judgment  for   the  amount  of  the 
draft  in  the  plaintiffs'  favor  was 
erroneous.  ib. 

13.  The  obligation  of  the  Express 
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Company,  in  reference  to  the  col- 
lection of  the  draft  in  question, 
was  not  that  of  a  common  carrier  of 
goods,  but  of  a  bailee  for  hire ;  and 
the  receipt  given  by  the  Company, 
by  -which  its  liability  was  sought 
to  be  limited,  was  not  subject  to 
the  application  of  the  decisions  of 
the  courts,  made  in  jealousy  of 
the  attempts  of  common  carriers 
in  such  receipts  to  repudiate  or 
restrict  their  common  law  liabili- 
ties. (Per  ROBINSON,  J.)  ib. 

14.  In  an  action  for  injuries  sustained 
by  falling  into  a  sewer,  in  course 
of  construction  in  a  public  street, 
Held,  that   although  the  plaintiff 
previously  knew  that  the  sewer 
was  being  constructed,  yet  in  the 
absence  of  any  guard  light  or  other 
special  notice  sufficient  to  call  her 
attention  to  the  hazard  she  ran, 
she  was  not  guilty  of  contributory 
negligence  in  attempting  to  cross 
the  street.   Bateman  v.  Ruth,    378 

15.  In  an  action  against  a  contractor 
for  injuries  caused  by  the  plaint- 
iff's falling    into   an    excavation 
made  in  a  public  street,  insuffi- 
ciently guarded  and  lighted,  it  is 
a  question  of  fact  for  the  jury  to 
determine,    on    conflicting    testi- 
mony, whether  at  the  time  of  the 
accident  the  excavation  was  with- 

»      out  a  sufficient  guard  or  light,    ib. 

16.  It  is  also  a  question  for  the  jury  in 
such  a  case,  under  proper  instruc- 
tion by    the  court,  whether  the 
plaintiff  was  guilty  of  contributory 

.  negligence.  Where  such  a  ques- 
tion is  involved,  and  the  jury  were 
properly  instructed,  it  must  be  a 
very  clear  case,  in  which  the  court 
will  set  aside  the  verdict  as  erro- 
neous and  substitute  its  own  judg- 
ment for  that  of  the  jury.  It 
should  be  so  clear  as  to  lead  the 
judicial  mind  to  the  conviction 
that  the  jury  must  have  been  in- 
fluenced by  prejudice,  or  carried 
away  by  the  advocacy  of  counsel, 
or  by  some  other  cause,  from  the 
consideration  of  the  facts.  ib. 


P 

PARTITION. 

Since  the  passage  of  the  act  of  1847, 
(Laws  of  1847,  chap.  4301,  a  tenant 
in  common  of  a  vested  remainder 
in  real  estate  may  institute  an  ac- 
tion for  the  partition  of  the  estate, 
notwithstanding  there  is  a  tenant 
for  life  of  the  whole  estate  in  pos- 
session. HcGrlone  v.  Goodwin,  185 


PARTNERSHIP. 

1.  The  plaintiffs  and  the  defendants 
purchased  jointly  certain  real  es- 
tate, which  they  subsequently  con- 
veyed  to   a  petroleum  company, 
receiving  in    payment   shares  of 
the  company's  stock,  which  were 
distributed  among  the  parties  pro- 
portionately to  their  several  inter- 
ests in  the  land :  Held,  that  there 
was  not  such  a  mutuality  of  inter- 
est between    the    parties,   as    to 
make   applicable  the  rule  which 
precludes  one  partner  from  suing 
another,    and  therefore,  that  the 
plaintiffs  could  maintain  an  action 
against  the  defendants  to  recover 
damages  for  fraud  practiced   on 
them  in  the  purchase  of  the  land. 
Dartv.  Walker,  136 

2.  The  late  rebellion  of  the  Southern 
States  was  not  such  a  state  of  war 
as  to  dissolve  a  copartnership  be- 
tween  a  resident  of  an  insurrec- 
tionary and  a  resident  of  a  loyal 
State,  until  the  passage  of  the  Act 
of  Congress,  July   13th,  1861,  re- 
cognizing a  state  of  war.    McStea 
v.  Matthews,  349 

3.  Held,    therefore,    in    an    action 
against  a  copartnership,  composed 
of   citizens  of   Louisiana  and  a 
citizen  of  New  York,  upon  an  ac- 
ceptance made  by  the  firm  prior 
to  the  passage  of  the  Act  of  July 
13th,  1861,  that  the  latter  was  lia- 
ble, but  he  was  not  liable  for  obli- 
gations   contracted    in    the    firm 
name  subsequent  to  the  passage  of 
that  act.  ib. 
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4.  Where  in  an  action   against  a 
copartnership  on  an  acceptance  by 
it,  a  party  is  shown  to  have  acted 
as  a  partner,  and  to  have  accepted 
the  drafts  in  suit  in  the  firm  name, 
he  is  estopped  from  denying  the 
copartnership.  ib. 

5.  In  taking    or  stating  the  final 
accounts  of  a  copartnership  it  is 
to    be    ascertained :    First,    How 
the  firm  stands  as  to  non-partners 
(including    coadventurers).     Sec- 
ond,  What  each   partner  is  enti- 
tled to  charge  in  account  with  his 
copartners,  each  being  entitled  as 
against  the  other,  to  everything  he 
has  advanced  or  brought  in  as  a 
partnership  transaction   and  also 
what  the  other  has  not  brought  in, 
or  has  taken  out  more  than  he 
ought,  and  then ;  Third,  To  appor- 
tion between  them  the  profits  to  be 
divided  or  losses  to  be  made  good, 
and  ascertain  what,  if  anything, 
any    partner  should    pay   to  the 
other,  in  order  that  all  cross-claims 
may    be    settled.      Neudecker   v. 
Kohlberg,  407 

6.  An  accounting  between  copart- 
ners is  to   be  governed    by   the 
special  provisions  of  the  copart- 
nership agreement,  and  the  right 
to  a  return  of  capital  invested  by 
each   partner  is  only  to    be   de- 
stroyed by  express  stipulation  to 
the  contrary.     Unless  waived   or 
extinguished    by    express    agree- 
ment, the  return  of  capital  or  of 
other  means   furnished    by  each 
party  for  use  and  employment  in 
the  business  for  their  mutual  ad- 
vantage, although  a  debt  of  a  sec- 
ondary  character,   is  as  between 
them,   an  obligation  of  the  part- 
nership,   which    should    be    dis- 
charged before  any  final  distribu- 
tion of  the  profits.  ib. 

7.  A  and   B  agreed  in  writing  to 
form  a  partnership,  A  contribut- 
ing $25,000,  and  B  $5,000  to  the 
capital    stock,   the  profits    to  be 
divided   and   losses   to  be  borne 
equally,  B  agreeing  to  pay  interest 
on  the  difference  of  capital,  viz: 


$10,000.  No  special  contribution 
of  skill  or  services  as  against  capi- 
tal was  required,  nor  was  there 
any  provision,  which,  by  necessary 
construction,  disentitled  either 
party  to  a  return  of  his  capital, 
before  calculating  the  respective 
rights  to  the  profits;  the  last 
clause  in  the  agreement,  however, 
required  an  equal  division,  share 
and  share  alike  of  all  the  capital 
upon  the  dissolution  of  the  part- 
nership. Held,  that  the  capital 
must  be  divided,  on  dissolution, 
in  the  proportions  in  which  it  was 
contributed.  ib. 

See  COSTS,  4. 


PEW. 

1.  By  the  terms  of  a  deed  to  the 
plaintiff  of  a  pew  in  the  defend- 
ant's church  edifice  it  was  condi- 
tioned, among  other  things,  that 
the  grantee  should  pay  annually  a 
sum  equal  to  ten  per  cent,  of  the 
original  appraised  value  of  the 
pew  (amounting  to  $80),  and 
whatever  else  should  be  further 
assessed  thereon,  and  provision 
was  made  for  a  forfeiture  and  sale 
of  the  pew  in  case  of  non-pay- 
ment of  such  assessments.  The 
defendant  laid  assessments  on 
each  pew,  for  the  years  1861 
and  1862,  of  a  sum  equal  to  fif- 
teen per  cent,  of  their  original 
appraised  value,  for  each  year. 
The  plaintiff  refused  to  pay  the 
assessments  on  his  pew,  and 
brought  suit  to  restrain  defendant 
from  selling  the  pew  for  non-pay- 
ment. Held,  That  in  laying  an 
assessment  of  fifteen  per  cent., 
instead  of  ten  per  cent.,  the  de- 
fendants violated  no  contract  with 
the  plaintiff,  and  a  court  of  equity 
will  not  on  that  ground  interfere 
to  restrain  a  forfeiture  and  sale  of 
the  pew.  Held  further,  that  the 
plaintiff,  in  asking  a  court  of 
equity  to  interfere  by  injunction 
in  such  a  case,  should  show  either 
payment  or  offer  of  payment  of 
so  much  of  the  assessment  admit- 
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ted  by  him  to  be  duly  laid.   Aber- 
nethy  v.  Church  of  the  Puritans,    1 

2.  It  seems,  however,  that,   even  in 
case  of  payment  or  offer  of  pay- 
ment, the  court  will  not  interfere, 
because    the    forfeiture    and   sale 
threatened    by   the  defendant,   if 
unlawful,    could    not   divest    the 
plaintiff  of  his    property  in   the 
pew.  ib. 

3.  A  pew  owner  or  holder  has  no 
legal  interest  in  the  church  edifice, 
or    in    the    land  upon  which  it 
stands,  or  in  the  proceeds  of  the 
sale  thereof.     All  that  he  has  or 
can  acquire  is  the  right  to  occupy 
the   pew    during    divine   service, 
which  is  a  qualified  interest,  and 
one  necessarily  limited  in  point  of 
time,   for  if  the   building  is  des- 
troyed or  taken  down,  the  right 
is  gone.  t  ib. 

4.  Hence  it  is  no  ground  for  an  in- 
junction against  the  sale  of  a  pew 
by  the  trustees  for  non-payment  of 
assessments,  that  the  plaintiff  will 
by  such   sale  be  deprived  of  his 
proportion  of  the  proceeds  of  the 
sale  of  the  church  edifice  at  the 
expiration    of   the  lease    of  the 
land  upon  which  it  stands.        ib. 


PILOTS. 

The  statues  of  this  State  providing 
"  for  the  licensing  and  govern- 
ment of  the  pilots,  and  regula- 
ting pilotage  of  the  port  of  New 
York,"  so  far  as  they  relate  to  sea- 
going steam  vessels,  were  not  su- 
perseded or  repealed  by  the  Act 
of  Congress,  passed  July  25th, 
1866,  providing  that  sea  going 
vessels  when  under  way,  except 
on  the  high  seas,  shall  be  under 
the  control  and  direction  of  a  pilot 
licensed  by  the  United  States  In- 
spector of  steam  vessels,  so  as  to 
prevent  a  pilot  licensed  under  the 
State  statute  recovering  his  fees 
for  pilotage  on  the  refusal  of  the 
master  of  a  vessel  to  employ  him. 
Henderson  v.  Spofford,  361 


PLEADING. 

1.  In  an  action  for  false  imprison- 
ment, on  an  arrest  without  lawful 
process,  the  material  averment  in 
the  complaint  is,  that  the  defend- 
ant "unlawfully  seized  and  arrest- 
ed the  plaintiff."     The   averment 
of  malice   and  want  of  probable 
cause  may  be  treated  as  surplusage 
or  as  matter  merely  in  aggrava- 
tion of  damages.   Ackroyd  v.  Ack- 
royd,  38 

2.  The  verification  of  an  answer  to 
a  duly  verified  complaint,   which 
states  that  "  the  foregoing  answer 
is  true,"   omitting  the  words  "  to 
his  knowledge,"  is  insufficient  un- 
der sec.  157  of  the  Code,  and  the 
plaintiff  may  return  the  answer  and 
proceed  as  on  failure   to  answer. 
Sexauer  v.  JBowen,  405 


PRACTICE. 

1.  Before  the  Code  a  motion  for  non- 
suit brought  up  the  question  whe- 
ther the  proof  was   sufficient  to 
support  the  declaration,  and  if  the 
plaintiff  proved  his  case  as  laid, 
the  motion  would  be  denied,  be- 
cause the  sufficiency  of  tbe  decla- 
ration could  be  tested   only   by 
demurrer,  or  by  a  motion  in  arrest 
of  judgment.    But  since  the  Code, 
the  defendant  does  not  waive  the 
objection  that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  by  omitting 
to  raise  it  by  answer  or  by   a  de- 
murrer.    He  may  take  the  objec- 
tion at  the  trial  by  a  motion  for 
nonsuit ;  but  omitting  to  take  it 
there,  he  cannot  raise  it  upon  ap- 
peal.   Aberuethy  v.  Church  of  the 
Puritans,  1 

2.  Subdivision  7   of  section  401  of 
of  the  Code  of  Procedure,  provi 
ding  that   a  referee   may   be  ap- 
pointed by  order  to  take  the  affi- 
davit of  "  any  person  "  to  be  used 
upon  a  motion,  who  shall  have 
refused  to  make  it,  does  not  apply 
to  a  party  to  the  action.    The  case 
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of  Fisk  v.  Chicago,  Bock  Island  & 
Pacific  R.  R.  Co.,  3  Abb.  Pr.  N.  S. 
430,  disapproved  on  this  point. 
Hodgskin  v.  Atlantic  &  Pacific  R. 
R.  Co.,  70 

3.  A  corporation  is  "a  party "  with- 
in the  meaning  of  section   391  of 
the  Code  of  Procedure,  providing 
for  the    examination  of  a  party 
before  trial,  and  the  president  of 
a  corporation-defendant,  may  be 
examined   under  that   section  of 
the  Code.     That  provision  of  the 
Code  was  designed  as  a  substitute 
for  the   bill    of  discovery   under 
oath  in  aid  of  the  prosecution  or 
defense   of  another  action  under 
the  old   practice.     Carr  v.  Great 
Western  Ins.  Co.,  160 

4.  While  the  plaintiff  in  an  action 
may    generally     discontinue    the 
same  as  a  matter  of  course  and  ex- 
parte,on   the  payment  or  tender 
of  statutory  costs,  yet  where  the 
defendant  has  acquired  some  fixed 
right  in  the  course  of  the  action, 
which  a  discontinuance  would  im- 
pair  or  destroy,  he  cannot  do  so 
without  the  leave  of  the  Court, 
and  upon  notice  :  Held,  therefore, 
that  in  an  action  for  divorce  the 
plaintiff  cannot  discontinue  upon 
the  payment   or  tender  of  costs 
without  leave  of  the    Court    or 
complying  with  a  previous  order 
made  in  the  action,  requiring  him 
to  pay  a  fixed  sum  to  the  defend- 
ant as    alimony  and  counsel  fee. 
Leslie  v.  Leslie,  194 

5.  A  defect  that  can  be  waived  by  a 
party  is    merely  an  irregularity, 
whereas  if  it  cannot  be  waived,  it 
is  a  nullity,  and  renders   the  pro- 
cess or  proceeding  in  which  it  oc- 
curs totally  null  and  void.     Tal- 
cott  v.  Rozeriberg,  203 

6.  Where  a  judgment  creditor's  at- 
k   torney,  notwithstanding  a  pending 

stay  of  proceedings  on  the  execu- 
tion, procures  from  the  sheriff  the 
proceeds  of  a  levy  made  under  it, 
the  court  will,  on  motion,  order 
such  proceeds  to  be  returned  to 


an  officer  of  the  court,  to  abide  its 
further  order.     Leland  v.   Smith, 

309 

7.  On  a  motion,   properly  noticed, 
for  final  judgment  in  an  action  for 
foreclosure,  the  court  may  grant  to 
the  moving  party  a  further  allow- 
ance under  the  last  clause  of  sec- 
tion 309  of  the  Code  of  Procedure. 
It  is  not  necessary,  in  such  a  case, 
that  a  separate  motion,  on  affida- 
vits, should  be  made,  as  the  parties 
are,  or  might  be,  before  the  court 
on  the  motion  for  judgment,  and 
the  pleadings  and  proceedings  in 
the  action  are  all  the  evidence  re- 
quired to  enable  the  court  to  de- 
termine the   question.     Walsh  v. 
Weidenfeld,  334 

8.  A  defendant  who  has  appeared  in 
the  action,  but  has  failed  to  an- 
swer, is  entitled  to  but  one  notice 
of  motion  for  the  relief  demanded 
in  the  complaint.  Hence  where  in 
a  foreclosure  suit,  the  plaintiff,  on 
notice  to  the  defendant,  moved  for 
judgment  on  defendants'  failure  to 
answer,  and  for  a  reference  to  com- 
pute the  amount  due,  &c.,  which 
was  granted :  Held  that,   on  the 
coming  in  of  the  report,  the  plaint- 
iff might,  without  further  notice, 
apply  to  the  court  forthwith   for 
judgment  on  the  report,  without 
waiting  eight  days  for  exceptions 
to  be  filed  by  the  defendant.      ib. 

9.  The  judge  cannot,  on  the  trial, 
take  the   assessment  of  damages 
from  the  jury,  nor  suspend  judg- 
ment  and  order  the  exceptions  to 
be  heard   in  the  first  instance  at 
General  Term,  except  upon  an  un- 
contradicted  state  of  facts.     Fey 
v.  Sirath,  386 

10.  The  provisions  of  the  Revised 
Statutes  and  Code  (§  123)  which 
declare  that  actions  brought  for 
property  distrained  for  any  cause, 
shall  be  laid  in  the  county  where 
the  distress  w;is  made,  refers  to  the 
proceeding  of  distress  as  it  existed 
at  common  law,  by  which  a  party 
might  take  and  hold  the  personal 
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property  of  another  as  a  pledge  or 
security  for  the  payment  of  debt, 
the  discharge  of  some  duty  or  rep- 
aration for  an  injury  done,  with 
the  right,  in  certain  cases,  to  sell 
it  to  obtain  satisfaction.  Held, 
therefore,  that  the  taking  by  a 
mortgagee  of  chattels  mortgaged 
to  him,  before  default  in  the  pay- 
ment of  the  debt  intended  to  be 
secured  by  the  mortgage,  although 
a  wrongful  taking,  was  not  a  dis- 
tress within  the  meaning  of  the 
statute,  and  an  action  by  the  mort- 
gagor for  claim  and  delivery, 
under  the  Code  of  Procedure,  is 
not  local.  Boyd  v.  Howden,  455 

See  ARREST. 
ATTACHMENT. 
COSTS  OF  SHERIFF. 
MARINE  &  DISTRICT  COURT 

PRACTICE. 

SUPPLEMENTARY  PROCEED- 
INGS. 

PRINCIPAL  AGENT. 

1.  One  K  ,  in  anticipation  of  the  or- 
ganization by  him  of  a  Life  Boat 
association,  ordered  materials  for 
the  construction   of   a   boat,   for 
which  he  promised  to  pay  person- 
ally.    After  its  organization,  the 
company  exhibited  the  boat  as  an 
advertisement  of  its  business,  but 
did    not    acquire   ownership    by 
purchase,  and  K.,  who  acted  as 
the  company's  agent,  subsequently 
sold  the  boat  as  his  own  property 
and  kept  the  proceeds :  Held,  in 
an   action   against  the  company, 
for  the  price  of  the  materials,  that 
the  defendant  having  no  existence 
when  the  debt  was  contracted,  the 
subsequent  use  of  the  boat  by  it, 
and  the  promise  of  its  agent  did 
not  amount  to  a  ratification  of  K.'s 
acts,  so  as  to  make  the  company 
liable   for  the  debt.     Stainsby  v. 
Frazer  Metallic  Life  Boat  Co.,    98 

2.  Held  further,  that  the  promise  of 
K.  as  the  company's  agent,  made 
after  the  organization,  to  pay  the 
bill,  was  a  promise  to  pay  the  debt 
of  another  without  consideration, 


and  was,  therefore,  within  the  stat- 
ute of  frauds,  it  not  appearing 
that  the  promise  had  been  made 
in  consequence  of  the  transfer  of 
the  boat  to  the  defendants  by 
K.  ib. 

3.  Both  principal  and  agent  cannot 
be  sued  together  on  a  contract 
made  by  the  agent  in  his  own 
name  for  the  benefit  of  his  prin- 
cipal. The  party  with  whom  the 
contract  is  made,  may  sue  the 
agent  as  principal,  or  if  he  elect, 
he  may  sue  the  real  principal,  but 
he  cannot  sue  both.  Borell  v. 
Newell,  233 

See  SEAMAN. 

JOINT  LIABILITY. 


PRINCIPAL    AND    SURETY. 

See  UNDERTAKING. 

K 

RAILROAD  COMPANIES. 

1.  A  railroad   company  having  un- 
dertaken to  lay   a  track  along  a 
public  road,  are  bound  to  lay  it 
properly,  and    keep   it  in  a  safe 
condition,  and  it  is  a  question  for 
the  jury  to    determine    whether 
they  have  done  so  or  not  (follow- 
ing Fash  v.  Third  Ave.  R.  E.  Co., 
1  Daly,  148.)      Worster  v.   Forty- 
second  Street,  &c.,  R.  It.  Co.,      278 

2.  Hence,  in  an   action   against  the 
defendants  for  injuries  to  a  horse, 
caused  by  reason  of  its  stepping 
into  a  hole  between  the  rails   of 
the  defendant's  track,  laid   in   a 
public    highway,  Held,   error    to 
take  the  case  from  the  jury  on  the 
ground    of    defendant's    want  of 
notice  of  the  delect.  ib. 

REFERENCE. 

The  court  may,  on   motion,  in  cer- 
tain cases,  and  for  sufficient  cause, 
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pass  upon  and  control  the  acts  and 
proceedings  of  a  referee,  while 
the  reference  is  pending  and  in  a 
proper  case  set  aside  his  report, 
or  stay  proceedings  thereon.  Bar- 
ton v.  Hermann,  320 


SALES. 

1.  The  custom  of  markets  overt  does 
not  exist  in  this  country,  and  the 
rule  is  that  no  one  can  transfer  a 
greater  interest  in  a  chattel  than 
he  himself  has.    Roberta  v.  Dillon, 

50 

2.  Thus  where  the  plaintiff,  a  master 
of  a  ship,  sent  his  chronometer  to 
the  defendants  to  be  repaired,  and 
they  recognized  it  as  one  that  had 
been  hired  by  them  to  another 
master,  to  be  returned  at  the  end 
of  a  voyage,  but  which  had  never 
been  returned, — Held,  that  though 
the  plaintiff  had  purchased  the 
chronometer  of  a  watchmaker  in 
good  faith,  he  could  not  recover 
it  from  defendants.  ib. 

3.  The  absolute  sale  and  conveyance 
of  personal  property  by  one  hav- 
ing possession,   not  only  affirms 
but    warrants     a     perfect     title. 
Reed  v.  Gannon,  414 

4.  Where  a  husband  and  wife  en- 
tered into   articles  of  separation 
with  a  trustee,  whereby  the  hus- 
band transferred  to  the  latter  cer- 
tain personal  property,  to  be  helc 
for  the  sole  use  of  the  wife,  anc 
agreed  to  discharge  any  lien  exist 
ing    upon    the    chattels    within 
ninety  days,  and  the  trustee  cov 
enanted    to    save    the    husbanc 
harmless  from  all  the  debts  of  th< 
wife,   and  it  appeared  that  thi 
husband    had  executed    a    prio 
mortgage  upon  the  chattels,  with 
out  the  knowledge  of  the  trustei 
or  wife,  which  mortgage  had  neve: 
been   filed, — Held   in    an    action 

VOL.  in. — 38 


against  the  husband  and  mort- 
gagee for  an  injunction  restrain- 
ing them  from  interfering  with 
the  property,  that  the  trustee  was 
a  bonajide  purchaser,  and  the  pro- 
visions in  the  article  in  regard  to 
the  discharge  of  liens  was  merely 
precautionary.  ib. 

5.  Held,  also  that,  it  was  too  late  to 
take  the  objection  for  the  first 
time  in  the  appellate  court,  that 
the  case  was  one  relating  solely  to 
personal  property  and  a  mere  pre- 
meditated trespass,  and   was  not 
cognizable  by  a  court  of  equity. 

ib. 

6.  The  plaintiff  agreed  to  purchase 
from  the  defendant  a  quantity  of 
whiskey  then  owned  by  a  third 
party,   to  be  paid    for    when  it 
should  "arrive  and  be  inspected" 
at  a  designated  warehouse.    The 
plaintiff  made  a  partial  payment 
on  account  of  the  price,  but  on 
the  arrival  and  inspection  of  the 
whiskev  at  the  warehouse,  a  dis- 
pute arose  as  to  the  exact  quantity 
to  be  paid  for,  and  the  plaintiff 
refusing  to  make  any  further  pay- 
ment,   the    defendant    sold    the 
whiskey.    Held,  in  an  action  for 
conversion,  that  there  being  no 
delivery  to  the  plaintiff,  nor  full 
payment  by  him  of  the  price,  no 
title  passed  to  him,  and  he  could 
not  maintain  the  action.    Fey  v. 
Smith,  386 

See  CORPORATIONS,  6. 
FRAUD. 
TRESPASS,  4. 


SEAMEN. 

1.  A  seaman  cannot  maintain  an  ac- 
tion, against  both  the  master  and 
the  owner  of  a  vessel  for  his  wages. 
He  has  his  remedy  against  either 
the  master  or  the  owner,  but  he 
cannot  sue  both.     Fitesimmons  v. 
Baxter.  81 

2.  The  plaintiff  shipped  on  board  of 
a  vessel,  as  seaman,  at  Genoa,  and 
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by  the  shipping  articles  agreed 
"to  be  obedient  to  the  lawful 
commands  of  the  master  or  of  any 
person  who  shall  lawfully  succeed 
him."  Belore  the  completion  of 
the  voyage,  the  master  left  the 
vessel,  and  was  succeeded  by  the 
mate,  who  took'  command  as  mas- 
ter, and  completed  the  voyage : 
Held,  that  the  mate,  as  substituted 
master,  was  answerable  to  the 
plaintiff  for  his  wages  earned  dur- 
ing the  voyage.  The  substituted 
master  in  assuming  the  command 
of  the  vessel  and  the  completion 
of  the  voyage,  acquires,  in  that 
capacity,  all  the  power  and  au- 
thority which  the  former  master 
had  over  the  seamen  by  virtue  of 
their  contract,  and  he  must  neces- 
sarily take  with  it  all  the  onerous 
obligations  which  the  maratime 
law  imposes  as  a  consequence  of 
the  contract  made  with  the  sea- 
men, ib. 

3.  Desertion,  to  be  an  answer  to  a 
seaman's  claim  for  wages,  must  be 
a  voluntary  act  on  his  part,  and 
not  induced  by  an  act  of  the  cap- 
tain, which  would  make  the  disso- 
lution of  the  contract  by  the  sea- 
man necessary  and  justifiable,      ib. 

4.  "Where  a  seaman  biqds  himself  by 
his  shipping  articles  not  to  bring 
any  dispute  or  quarrel  that  he  may 
have  with  the  master  or  his  sub- 
stitute, before  any  court  but  that 
of  his  own  country,  foreign  tribu- 
nals will  give  effect  to  such  a  stip- 
ulation, unless  the  voyage,  as  re- 
spects him,  was  brought  to  an  end 
in  the  foreign  port  without  any 
wrongful  act  on  his  part..     Olsen 
v.  Schiereriberg,  100 

SECESSION. 

1.  A  state  of  war  cannot  exist  be- 
tween the  United  States  and  any 
foreign  power,  or  between  it  and 
any  portion  of  its  own  citizens, 
until  a  state  of  war  has  been  re- 
cognized by  the  Congress  of  the 
United  States.  NcStta  v.  Mat- 
thews,  349 


2.  The  late  rebellion  of  the  Southern 
States  was  not  such  a  state  of  war 
as  to  dissolve  a  copartnership  be- 
tween a  resident  of  an  insurrec- 
tionary and  a  resident   of  a   loyal 
State,  until  the  passage  of  the  Act 
of   Congress,  July  13th,  1861,  re- 
cognizing a  state  of  war.  ib. 

3.  Held,    therefore,     in    an    action 
against  a  copartnership,  composed 
of   citizens    of   Louisiana  and  a 
citizen  of  New  York,  upon  an  ac- 
ceptance made  by  the  firm  prior 
to  the  passage  of  the  Act  of  July 
13th,  1861,  that  the  latter  was  lia- 
ble, but  he  was  not  liable  for  ob- 
ligations   contracted  in  the  firm 
name  subsequent  to  the  passage 
of  that  act.  $. 


SHERIFF. 

1.  By  the  Revised  Statutes  (2  Rev. 
Stat.  645)   the  sheriff  is  allowed 
certain  fees  for  executing  process, 
and  for  serving  an  execution  for 
the  collection  of  money.    But  nei- 
ther the  Revised  Statutes  nor  the 
Code  of  Procedure  make  any  al- 
lowance to  a  sheriff  for  the  fees 
of  a  person  employed  by  him  to 
watch  and  take  care  of  property 
levied  on  under  an  execution  is- 
sued   to    him.      Lynch  v.   Myers. 

256 

2.  The    taxation  of  the    sheriff's 
fees   on    an   execution  cannot  be* 
had    on    the  requisition  of    the 
sheriff  himself,  but  only  on  that 
of  the  defendant  in  the  execution, 
upon  objection  made  by  him.     ib. 

3.  The  plaintiff,   as  sheriff,  having 
made  a  levy  under  an  execution 
issued  to  him  upon  the  judgment 
debtor's    personal   property,    was 
requested    by   the  latter  to  delay 
removing    the    goods     and    she 
would  pay  the  expenses  of  a  per- 
son to  be  put  in  charge.  The  execu- 
tion having  been   returned  satis- 
fied, the  plaintiff  brought   action 
against  the  judgment   debtor   to 
recover  the  fees  of  the  person  put 
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in  charge  of  the  property,  the 
plaintiff's  only  proof  of  services 
being  the  certificate  of  taxation  of 
the  keeper's  fees  made  by  a  justice 
of  the  Supreme  Court  on  the  ap- 
plication of  the  sheriff.  Held, 
That  under  such  a  promise  by  the 
defendant  no  expenses  could  be 
recovered,  except  upon  competent 
proof  that  the  same  had  been  in- 
curred by  the  plaintiff  in  compli- 
ance with  the  promise,  and  that 
as  there  is  no  statute  authorizing 
the  taxation  of  the  plaintiff's  bill 
by  a  judge,  his  certificate  was  not 
evidence  that  any  such  expenses 
had  been  incurred,  and,  therefore, 
a  motion  for  a  non-suit  should 
have  prevailed.  ib. 


SHIPPING. 

1.  "Where  a  consignor  of  a  cargo  im- 
properly detains  the  vessel  from 
going  to  sea,  he  is  liable  to  the 
owner    for    his  special   damages, 
Bixby  v.  Bennett,  225 

2.  The   defendant  shipped  by  the 
plaintiffs'  vessel  twenty-eight  bales 
of  cotton.  By  the  Internal  Revenue 
laws  (Act  of  July  18th,  1866,  §  5,) 
it  is  declared  to  be  unlawful  for 
the  master  of  a  vessel  to  convey  or 
transport  cotton  from  any  point  in 
in  the  district  in  which  it  shall 
have  been   produced,   without  a 
permit  from  the  collector  of  the 
district,  and  a  certificate  that  the 
tax  has  been  paid.    The  defendant 
promised  the  master  of  the  vessel 
to  procure  such  a  certificate  and 
permit,  but  having  neglected  to 
do  so,  the  master  was  unable  to 
get  a  clearance,  and  was  detained 
eleven    days  from  going  to   sea. 
Held,  that  the  defendant  was  liable 
in  damages,  it  being  shown  that 
the  master  had  taken  the    best 
means  known  to  him  to  notify  the 
defendant    of  the    cause  of   the 
delay.     Held,  further,  that  in  such 
a  case,  it  was  not  the  duty  of  the 
master  either  to  pay  the  tax,  in 
order  to  obtain  a  clearance  of  the 
vessel,  or  to  unload  and  store  the 
cotton.  ib. 


3.  Where  there  has  been  no  "agree- 
ment as  to  the  rate  of  demurrage, 
the  charterer  or  owner  recovers 
an  equivalent  in  damages  for  the 
whole  time  that  the  vessel  is  de- 
tained, through  the  delay  or  neg- 
ligence of  the  freighter,  the  mea- 
sure of  damages  being  the  loss  or 
injury  sustained  thereby,  which 
may  be  ascertained  by  showing 
what  the  vessel  is  capable  of  earn- 
ing, or  usually  earns  per  diem.  ib. 

See  JOINT  LIABILITY,  1,  2. 


STATUTES. 

1.  An  act  of  the  legislature  which 
contains  provisions  of  a  general 
character  is  to  be  regarded  as  a 
public  act,  although  its  title  indi- 
cates that  it  is  a  local  act  and  the 
provisions  generally  are  of  local 
application.       Unless  it  is  in  all 
respects  local,  it  is  to  be  regarded 
as  a  public  act.    McLean  v.  Mayor, 
&c.  32 

2.  The  act  of  the  Legislature  of  1867 
(Laws   of  1867,  vol.  2,  p.  1,606), 
declaring,   among    other    things, 
that  hereafter  all  actions  against 
the  Mayor,  Aldermen,  and  Com- 
monalty of  New  York,  shall  be 
brought  in  the    Supreme  Court, 
which  court  shall  have  exclusive 
cognizance  of  such  actions,   is  a 
public,  and  not  a  local  act,  within 
the  meaning  of  the  Constitution, 
and  need  not  be  pleaded.  ib. 

3.  Of  two  statutes  affecting  the  same 
subject,  and  passed  the  same  day, 
the  one  numbered  as  a  chapter  of 
the  laws  last,  being  local  and  not 
intended  to  take  effect  till  a  later 
day  than  the  other,  Held  to  be  the 
later  and  controlling  statute.    Me- 
tropolitan   Board    of    Health    v. 
Schmades,  282 

4.  The  Legislature  having  regulated 
the  standard   of  petroleum,   &c., 
and  the  mode  of  storage  thereof, 
&c.,  it  is  not  competent  for  a  board 
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of  health  to  impose  further  restric- 
tions. $b. 

5.  Nor  has  the  board  of  health  the 
power  to  do  so  under  a  general 
power  to  make  ordinances  not  in- 
consistent with  law.  ib. 

6.  An  amendatory  statute  is  to  be 
read  and  construed  as  if  it  had 
been  originally  incorporated    in 
the  original  act  when  passed,  ex- 
cept so  far  as  it  may  be  construed 
to  act  retrospectively,  so    as   to 
affect  acts  already  done  or  rights 
acquired  under  the  original  stat- 
ute.   And  it  seems  that  an  amend- 
atory statute  containing  a  proviso 
limiting  the  operation  of  the  orig- 
inal statute,  will  not  only  relieve 
against    penalties    or    forfeitures 
incurred  under  the  original  statute, 
but  will  give  effect  to  contracts 
made  in  contravention  of  the  pro- 
visions so  amended.     Henderson 
v.  Spofford,  361 

7.  Courts  of  special  jurisdiction  are 
confined  in  their  jurisdiction  strict- 
ly to  the  authority  given  them, 
and  take  nothing  by  implication. 
Ahem  v.  National  Steamship  Co., 

399 

8.  A  statute  permitting  a  defendant 
sued  in  a  district  court,  on  a  de- 
mand exceeding  $100,  to  remove 
the    cause,   on    motion    and    the 
giving    of    an  undertaking,   into 
the  Court  of  Common  Pleas,  is  not 
unconstitutional  as  impairing  the 
obligation  of  a  contract,  or  taking 
away  a  vested  right.     Johnson  v. 
Ackwson,  430 


STATUTE  OF  FRAUDS. 

1.  Where  a  contract  is  for  an  article 
coming  under  the  general  denom- 
ination of  "  goods,  wares,  or  mer- 
chandise," and  it  is  made  with  one 
who  manufactures  and  sells  that 
kind  of  commodity  to  all  who 
traffic  in  it,  the  quantity  required 
and  the  price  being  agreed  upon, 
it  is  a  contract  of  sale  within  the 


meaning  of  the  statute  of  frauds, 
and  it  is  unimportant  whether  the 
manufacturer  and  vendor  has, 
when  the  order  for  the  article  is 
given,  the  requisite  quantity  on 
hand  or  has  to  manufacture  it  after- 
wards. Passaic  Manufacturing  Co. 
v.  Hoffman,  495 

2.  If,  however,  what  is  clearly  con- 
templated by  the  contract  is  the 
skill,  labor,  care,  or  knowledge  of 
the  one  who  fabricates  the  article, 
or  if  it  would  not  have  been  pro- 
duced, if  the  order  had  not  been 
given  for  it,  or  if,  when  produced, 
it  is  unfitted  for  sale  as  a  general 
article    of     merchandise,    being 
adapted  only  for  use  by  the  per- 
son ordering  it,  then  the  contract 
is  one  for  work  find  labor,  and  is 
not  within  the  statute  of  frauds. 

ib. 

3.  If  an  order  is  given  to  a  manufac- 
turer for  a  certain  quantity,  at  a 
certain  price,  of  an  article  which 
he    is    habitually  manufacturing 
and  keeps  on  hand  to  supply  or- 
ders, it  is,  in  general  terms,  to  be 
regarded  as  a  contract  of  sale,  and 
should  be  in  writing  to  make  it 
binding.     But  if,  with  the  knowl- 
edge that  the  manufacturer  is  not 
supplied  with  the  article  ready 
made,  the  party  orders  a  certain 
quantity  to  be  manufactured  at  a 
certain  price,  then  it  is  an  agree- 
ment for  the  production  of  the 
article,  and  not  for  the  sale  of  it 
after  it  is  produced,  ib. 

4.  The  meaning  of  the  words  "  goods, 
wares,    and    merchandise,"    and 
"  chattels,"  in  the  statute  of  frauds, 
considered.  ib. 

5.  The  plaintiffs  agreed  to  manufac- 
ture and  deliver  fifty  warps  to  the 
defendants  at  a  fixed  price,  and, 
it  appeared  upon   the   trial,  (1) 
that  the  articles  were  of  a  peculiar 
kind ;  (2)  the  number  contracted 
for  was  to  be  produced  and  deliv- 
ered as  the    defendants  wanted 
them ;  (3)  they  were  all  manufac- 
tured after  the  order  for  them  was 
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received ;  (4)  the  agreement  con- 
templated that  the  articles  were 
to  be  of  the  plaintiffs'  manufac- 
ture. Held,  not  a  contract  of  sale 
required  to  be  in  writing,  within 
the  statute  of  frauds.  ib. 

6.  It  is  not  necessary  that  the  mem- 
orandum in  writing  of  the  con- 
tract, under  the  statute  of  frauds, 
should  be  comprised  in  one  paper. 
It  may  be  embraced  in   several, 
but  they  must  be  connected  with, 
and  refer  to,  each  other,  and  the 
mutual  relations  of  the  writings 
must  appear  upon  their  face,  and 
cannot   be   established  by  parol 
evidence.  ib. 

7.  The  defendants  proposed,  by  let- 
ter, that  the  -plain tiffs  should  ac- 
cept an  order  for  fifty  "  warps,"  at 
a  certain  price,  and  the  acceptance 
of  the  order  was  by  letter,  but  the 
contents  of  this  letter,  as  well  as 
the  fact  that  it  was  mailed  to  the 
defendants,    was    established    by 
parol  evidence,  no  exception  be- 
ing   taken    to  the  evidence.    It 
seems  that  this  was  sufficient  proof 
of  an  acceptance  in  writing,      ib. 

8.  It  appearing,  however,  that  twelve 
of  the  "warps"  had  afterwards 
been   delivered  to,  and  accepted 
-by,  the  defendants,  Held,  that  there 
was  a  sufficient  part  delivery  to 

,     take  the  case  out  of  the  operation 
of  the  statute.  ib. 

9.  Upon  the  refusal  of  the  defend- 
ants to  accept  the  residue  of  the 
goods,  the  plaintiffs  had  a  right  to 
sell  them  at  auction  and  hold  the 
defendants  responsible  for  the  de- 
ficiency, ib. 


STREETS. 

The  commissioners  of  estimate 
and  assessment  appointed  in  a 
proceeding  to  open  a  street  in  the 
.city  of  New  York  have  no  author- 
ity to  impose  any  condition  to  be 
performed  by  the  owners  of  lands 
taken  prior  to  payment  to  them  o: 


the  awards  made.  The  statute 
(Laws  of  1813,  ch.  86,  §  178)  un- 
der which  such  commissioners  are 
created,  being  summary  in  its  na- 
ture, should  be  strictly  construed. 
Hiker  v.  Mayor,  &c.,  174 

2.  The  confirmation  of  the  report  of 
the  commissioners  by  the  Supreme 
Court,  in  a  particular  case,  though 
conclusive  in  reference  to  all  acts 
which  the  commissioners  had  the 
power  to  perform,  is  not  so  as  to 
matters  beyond  their  jurisdiction. 

ib. 
See  NEGLIGENCE,  5,  6. 

SUBROGATION. 

1.  A  judgment  creditor    took  the 
judgment  debtor's  note,  endorsed 
for  accommodation  by  the  defend- 
ant, as  collateral,  to  secure  the  pay- 
ment of  the  j  udgment.     He  subse- 
quently,  but  before  the  maturity 
of  the  note,  transferred  it  to  the 
plaintiff  for  value.      The    latter 
having  notice  of  the  circumstances 
under  which  the  note  was  given, 
paid  the  judgment,  and  procured 
it    to    be    satisfied,  without    the 
knowledge  of  the  accommodation 
endorser :     Held,  in  an  action  on 
the  note  against  the  endorser,  that 
by  such  payment  and  satisfaction 
of  the  judgment,  the  endorser's 
right  of  subrogation  was  preju- 
diced, and  he  was,  therefore,  dis- 
charged from  liability  on  the  note. 
Boyd  v.  Flcmnegan,  222 

2.  The  right  of  subrogation  is  recog- 
nized by  courts  of  law,  as  well  as 
by  courts  of  equity.  ib. 


SUMMARY  PROCEEDINGS. 

The  statute  does  not,  in  express 
terms,  prescribe  any  time  beyond 
the  day  of  trial  within  which  a 
magistrate  shall  render  his  decis- 
ion in  summary  proceedings  for 
the  recovery  of  the  possession  of 
demised  premises,  and  it  seems 
that,  in  such  proceedings,  an  inde- 
finite postponement  of  the  matter, 
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after  trial,  for  the  purpose  of  de- 
liberation and  decision,  is  unau- 
thorized, and  ousts  the  magistrate 
of  jurisdiction.  (PER  ROBINSON, 
J.)  Gillilan  v.  Spratt,  440 

See  INJUNCTION,  1. 

SUPPLEMENTARY  PROCEED- 
INGS. 

\.  Supplementary  proceedings  can- 
not be  sustained  on  the  return  of  a 
marshal  to  an  execution  issued  out 
of  a  district  court.  The  act  of 
1865  (chap.  400,  p.  738,  §  2)  only 
refers  to  process  issued  by  the  Ma- 
rine Court.  Muldowney  v.  Corney, 

170 

2.  Proceedings  supplementary  to  ex- 
ecution, under  the  Code  of  Proced- 
ure, were  intended  as  a  summary 
and  inexpensive  substitute  for  the 
former  creditor's  bill,  and  the  for- 
mer practice  in  regard  to  the  lat- 
ter applies  to  the  new  proceedings, 
unless  inconsistent  with,  or  super- 
ceded  by,  the  change  made  by 
the  Legislature.     /Smith  v.  Naho- 
ny,  285 

3.  Under  the  Code,  a  second  execu- 
tion may  be  issued,  by  leave  of 
the  Court,  after  five  years  from  the 
entry  of  judgment,  although  the 
judgment  creditor  has  commenced 
supplementary  proceedings  on  the 
judgment.  ib. 


T 

TRADE  MARK. 

1.  A  manufacturer  cannot  acquire  a 
special  property  in   an  ordinary 
term  or  expression,  as   his  trade- 
mark, the  use  of  which  as  an  en- 
tirety is  essential  to  the  correct 
and  truthful  designation  of  the 
particular  article    or  compound. 
Town  v.  'Stetson,  53 

2.  Thus  a  dealer  in  salt  fish  cannot 
maintain  an  exclusive  claim  to  the 
use  of  the  term  "  desicated  cod- 


fish "  as  a  trademark.  It  is  only 
by  the  prefix  of  some  other  word, 
not  previously  applied  in  that 
connection,  and  not  essential  to 
the  truthful  designation  of  the 
article  produced,  that  he  can  be 
protected  in  its  exclusive  use.  ib. 

See  EVIDENCE,  6. 


TRESPASS. 

1.  To  warrant  a  judgment  against 
parties  as  joint  trespassers,  it  must 
appear    that  they   co-operated  in 
producing  the  act  which  resulted 
in  the  trespass     In  that  case,  they 
may  be  sued  for  it  jointly  or  sever- 
ally, but  unless  that  is  shown,  the 
action     cannot     be     maintained 
against    them  jointly.       Olzen  v. 
Schierenberg,  100 

2.  Thus  where  in  an  action  by   a 
seaman  against  the  captain   and 
mate  for   damages  by  reason   of 
cruel  treatment,  it  appeared  that 
the  assaults  complained  of  were 
separate  acts  by  each  of  the  de- 
fendants at  different  periods,  in 
no  one  of  which  did  the  captain 
and  mate  co-operate  or  act  in  con- 
cert :  Held,  that  the  plaintiff  could 
not  recover.  ib. 

3.  The  complaint  averred  "  the  un- 
lawful, forcible,  and  violent  tak- 
ing away  "  of  the  plaintiffs  sew- 
ing  machine,  for  which   damages 
were  demanded.     The  defendant 
interposed  a  general   denial,   and 
on   the  trial  of   the  action,   evi- 
dence of  an  unlawful  entry  with- 
out license  by  the  defendant,  was 
admitted  :     Held,  error.      Kenny 
v.  Planer,  131 

4.  A    sale   and   delivery  of   goods 
upon   a  written  agreement,   that 
the  purchaser  shall  not  take  title 
until  the  payment  by  him   of  the 
purchase    price,  passes    no    title 
until     the      condition      is     per- 
formed,   and    the    seller,   if   not 
guilty  of  laches,  may  reclaim  the 
goods   even  from  a  third  party 
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who  has  bought  them  from  the 
purchaser  in  good  faith  and  with- 
out notice.  A  party  may  resort 
to  every  possible  means,  short  of 
a  breach  of  the  peace,  for  the 
recaption  of  his  property.  ib. 

See  ATTACHMENT,  2. 


TRIAL. 

1.  It  is  not  error  for  a  judge  to  crit- 
icise, in  his  charge,  the   testimony 
of  a  witness,  or  to  give  his  opin- 
ion as  to  the  proper  interpreta- 
tion,   construction,  and  effect  of 
the  language  of  the  witness,  un- 
less it  appears  that  the  expression 
of  the  judge's  opinion  prejudiced 
the  objecting  party.     Tnguenzo  v. 
Solomon,  153 

2.  It  is  for  the  jury,  and  nojb  for  the 
court,  to    determine    whether    a 
particular  witness  shall  be  believ- 
ed.     And  the  jury  having  found 
a  verdict,    under  proper  instruc- 
tions, on  evidence  in  some  respects 
conflicting,  the  court  on  appeal 
will  not  disturb  it.  -ib. 

See  PRACTICE. 


TRUSTS  AND  TRUSTEES. 

1.  The  plaintiff,  while  sick  and 
in  expectation  of  death,  delivered 
to  the  defendant,  her  attorney,  a 
negotiable  bond,  to  be  held  by 
him  in  trust  for  the  use  of  her 
son.  The  plaintiff  having  recov- 
ered, notified  the  defendant  that 
she  revoked  the  trust,  and  de- 
manded the  return  of  the  security. 
In  an  action  brought  by  the  plaint- 
iff for  damages  for  the  conver- 
sion of  the  bond,  the  defendant 

•  interposed  an  answer:  (1)  that  he 
held  the  bond  and  its  proceeds 
upon  and  under  the  trust  created 
by  the  plaintiff;  and  (2)  that  he 
had  a  lien  upon  the  same  for  serv- 
ices as  plaintiff's  attorney  :  Held, 
that  it  being  shown,  on  a  motion 
to  strike  out  the  answer  as  sham, 


-  that  the  defendant  had  sold  the 
bond,  and  that  the  plaintiff  had 
notified  him  that  she  revoked  the 
trust,  the  answer  was  sham  and 
irrevelant,  and  should  be  stricken 
out.  The  defendant  should  show 
at  least,  that  he  had  sold  the  bond 
for  the  purpose  of  reinvesting  the 
proceeds,  before  receipt  of  the 
notice  of  revocation.  Henry  v. 
Fowler,  199 

2.  A  lessee  of  certain  premises  en- 
tered into  a  written  contract  with 
another,  -by  which  the  latter  a- 
greed  to  advance  the  money  ne- 
cessary to  fit  up  the  premises  in  a 
manner  suitable  for  sub-letting,  to 
collect  the  rents  from  the  sub- 
tenants, and  after  payment  of  his 
own  advances  and  the  rent  due  to 
the  lessor,  to  divide  the  net  in- 
come of  the  premises  equally  be- 
tween himself  and  the  lessee. 
Held,  that  such  an  agreement  crea- 
ted, in  equity,  a  trust  for  the  les- 
sor's be'nefit  which  he  was  entitled 
to  enforce  against  the  parties  to 
it.  Worrell  v.  Newett,  223 


u 


UNDERTAKING. 

1.  In  an  action  upon  an  undertaking 
given  by  a  defendant  in  an  action 
in  a  district  court,  on  its  removal 
to  the  Common  Pleas,  under  §  3 
of   the  statute   of  1857,  the  con- 
dition of  the  undertaking  being 
"  to  pay  any  amount  that  may  be 
awarded  "  by  the  latter  court, — 
Held,   on    demurrer   to  the  com- 
plaint, that  it  is  not  necessary  to 
aver  either  a  consideration  for  the 
undertaking,   a  final   termination 
of  the   original  action,  or  a  de- 
mand   for    payment.      Johnson  v. 
Ackerson,  430 

2.  The    plaintiff  is   not   bound    to 
exhaust  his  remedies  against  the 
judgment  debtor  before  bringing 
suit  upon  the  undertaking.       ib. 
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